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Chairman
Federal Communications Commission
1919 M Street N.W.
Washin&ton. D.C. 20554

February 15. 1993

He! MM Docket No. 92-26S

Dear Mr. Chairman:

For ovQr ten years:. People's Choice TV Partners (PCTVI and its
predecessor companies have been workina to ac:cumulate wireless
cable frequoncies and launch wireless cable systems. Today. PCTV
he. achieved a succQaaful launch of such a SYS tem in Tucson
Arizona I and currQntly plana to launch systems in Houston. St.
Louis, Kanaaa City, and Baltimore. PCTV respectfully submits
th6se cOlDDlents 1..0 t.he FCC in 1 ight of tha nead of the emeraina
wireless cable industry for similar support to that aranted to the
ehen-emeraing cable industry in the 1\;170'8 and 1980'8. We are
respondints to various comments submi ttad in th& abovQ dockat.
inclUdins those of Turner Broadcasting, Tel, Continental. Via~om.

and othet"i5.

the comments filed by both cable cOl!lpanie8 and their affiliated
prQgrammers in this proceeding continue ssnd!ns the mel_aagQ that
congress refused to acceptl Let UD do anythins w& want. Lat us
sell to whomever we want, charae what ever we want, eet whatQvQr
terms we want. As alwaYD, these argumentD should be considered in
light of the fact that in the mid 1970's, coble was on the other
siae of this argument. and required consre8sional intervention to
De ensured the right to carry broadco"t proarammlng. This is a
point Chat the wirelea5 c.~le industry is in a particular position
to va11aace, since our trade association 15 led by Robert Sch~idtt

who fougl1t the same battle on behalf of the cable induDtry in
1970. The cable industry prefers t.o ignore this argument and
forget its history.

The t'stionales fOT this message are repeated over and ovel'" , an(i
have lost all credibility 1n the lace of what consres5 haa
recognized as abuse of monopoly power. Stated simply, the cable
industry con~inues to draw scenarios where their sixty-plus
million subscriber monopoly will rall apart if they are made to
deal in a free markoL, Or, even more amazingly, they claim that a
free market exists today.
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£ssentia lly I the cable indus try wishes to hide its monopolilitic
practices behind the skirts of the rcc. Having been told by one
parent tha tits behavior needed correction, cable rushe5 to thQ
other parent to plead for leniency.

FOr the record t PCTV wishes to state that no free market today
exists in the purchase of programming. The e~ceptions are whe~e

an enlightened programmer realizes tnat the cable indu~try'o

practices effectively limi t) not maximize distribution of
programming. HBO is one such notable exception t having made ita
programming available consistently to the wireless cable indu~t~y,

extending to wireless cable operators the same programming
discounts available to cable operators. !f other prog~ammer5 had
followed MBO's lead as early on, much of the impetus that drove
the 1992 Cable Act would not have existed.

Cabl~ programmers today fall into three categories: 'lrst t tnose
anlightened "good actors", like HBD, Showtime I l1ni ted Video and
othQt"s. who wholeheartedly embt"ace the idea of multiple venC10rs
for their product. Then. those who serve the wireless lndust:ry
le~8 enthusiastically. who may just be seeking to avoid trouble.
Included in this group are programmers who make the process of
obtaining contracts an arduous one for wireless operators, or who
insist on tQrms and conditions that are not enforced ~1th cable
opera r.ors .

Finally, there arQstill programmers who refuse to sell wireless
cable s license to ~ompete. Chief among these is TNT. or Turner
Netwot:"k Television. the fie:urati ve !I1ast stand" of the cable
induatry. Today, four months after passage of the cable act, TNT
still refusQs to SQll programming to PCTV. now claiming it wants
to o!ee the FCC regulations before it makes a decision. This
8tate~ent can bQ more ~eadily interpreted to Dean that TNT wants
to see if the FCC really intends to enforce the law. We predict
that when the FCC issues regulations that actually reflect the
will of Conl5ress. that TNI' ",ill then file suit against the FCC,
and U~e that as sn Q"CUSQ to furt.her delay selling to wireless
cable. TNT views time as its ally. The longer it can delay
p~o8ram acceas, the wQaker its masters' competitors will be~

perhaps permanently. The FCC should acknowledae the crucial
effect of timins here and issue reaulations which presume the
right of cable competitors to entQr a resl marketplace.

Wi th reSard to another programming service. Home
Entertainment (HSE) in Houston, PC1V has beQn told that we
the service in area~ where Time-Warner has a c.able system.
in areas where 1'CI ha:t a cable system. Reason: Tel
equity lntere~t in HSE.

Sports
can buy
but not

owns an

Recently, PCTV attempted to purchase rights: to s:how a Denver
superstation (Which carries the new Colorado Rockies baseball
team) up11nk.ed by Netlink, the borne satelli ee progralDlDQr. The
representative of Netlink seid that they had no intention of
serving \rlireless cable operator5. A cable 0pQrator 'Who called
Netlink tne same week and requested a contract, 'Wa~ told within
five minutes of making the request of Netlink that a contract
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would be sent out immediately.

The common threads running through all these experiences are
first. that all the services have Tel as an equity owner', and
second that all the services involve sports, the single most
watched form of entertainment on cable. In fact, the NBA rights
contract currently used by TNT was originally sold to Superstation
TBS, which is available via common carrier to wireless. Turner
exercised a special clause in the contract to move the NBA
programmin~ to TNT. to get it out of reach of cable competitors.
In effect, TNT bought the rights to show the NBA games on wireless
cable, and then has warehoused those rights. In the winter
months, this programming is the highest rated on cable.

Wi th regard to other program services. certain incipient
programmers still trying to gain widespread cable distribution
have told PCTV at various times that fear or retaliation from
cable operators meant that the service was unavailable to us.

ViewQd in the liaht of our ten year history trying to become a
larse system operator of wirQtess cable systQms. many of the
comments filed by cable-related groups in this proceeding seem
highly ironic. Others plainly are contradictory.

For instance, many respondents, including Turner. maintain that
exclusive contracts are "QssQntial" for launching new sli)rV'lc,u~.

Whether these statements are intentionally falsQ or not, they are
still felee. Many programmins services have rQocmtly launched
wi thout exclueivi ty t including The Sci-Fi Channal, Turner's ovn
Certoon Network, The Comedy Channel, The LQarnins Channel, etc.
What Turner really 5hould htlve said "as, "If you ara a big
powerful company like Paramount (Sci-Fi), Turner (Cartoon) t or
Time-Warner (Comedy). you don't need to offer exclusivity. Sut if
you are a smal-l independent programmer, you have to dance to .a
different tune."

More irony abounds in further comments of Turner and Tel Affiliate
Liberty Media. Both lSaY ... thatprogrammes:";! should b.e.4,~1@.. to charge
more tg .. ~!5 t.ributors who ... h.i!v~. is . lower internel .~!?~1r.... -. QI.
distflbutiQn,. This is one of .the most backw.rd~, Alice in
Wonderland arguments yet presented to the Commission. The idea is
that the programmer should be a 50rt of "handicapper", and when he
sees someone with a better technology. he should charge that
distributor more, thus forcing consumers to continously pay·
prices basea on the economics of the distributor with the highest
costs. If thiS type or featherbedding were a generally employed
economic princIple, airlines would tOday be forced to charge the
same rate per passenger mi le as coal-fired railways. As these
programmers are cable affiliates. the argument is not genuine. and
we suspect wllClt they really mean 1s "Since some or these upst:art:
competi tors have lower- cHstri button costs than us I we'll just
charge them so much that they won't be able to compete on price."
A more anticompetitive rationale is hard to imagine.

The idea that cable needs to be protectec1 froUl wireless cable
because of wireless cable I s better economics of distribution is
ludicrous. Our company. PCTV, has not one one-thousandth tne
financial strength or resources of a major cable operator. We are



M r '·

Roply Comments of People's Choice TV Partners
'ebruary 16. 1993
paso 4

chronically underfinanced. in part because of the reluctance or
clIlble fi.naneG ~roups to finance a cable competitor. And t wh1le
cable operators complain about the fact that our cost per
subscribcu:' is lower than theirs. this is actually because many
cable sy~tam& wQre bought for monopoly premiums, which the cable
operatot'8 nO,,", seQk protection for. And more ironically, other
major cable operators make splashy press announcements about the
co=,ts thQy'll bQ incurring to put in 500-channel fiber and digital
systems. Clearly. if low-cost distribution were all that
mattered t thesQ uparades would not be occurring.

The comment.s of Contin,mtal Cablevision directly contradict this
rationale of charging more to lower cost operators. Continental
5ays that the programmers should be able to offer 4isq"ountfJ to
di~tributora with lowQr retail prices. We agree with Continental
t.hat this is the true Qconomic incantive for a programmer without
ulterior motive; encours8Q thQ distributor to maximize
distribution through discounting. This valid pricing technique is
appropriately employed by HBO and Shawtime.

In other comments, TurnQr and Liberty claim that different
distribution mechani~ma than cable pose tQchnolo&ical risks for
programmers, and that MMDS in particular is not as secure as
cable, and offers a technically inferior picture. This old saw
has been u~ed by cable for almost a decadQ, to deride the quality
of serVice of its competitors. Until thQ claim bQ&an to sound as
hollOw as it was. many cable opQrators spouted horror-stories
about wireless cable "rain fade". even though none happens at the
2.5 GHz band. The FCC with its technical experti5e should be in
an e~cellen~ position to refute this claim that the FCC-rsgulated
MMD5 service is 1nfe~ior. Claims that OUT sianal is not as secure
are also disingenuous in the extreme. We encrypt eVQry signal we
transmi t ~ Whereas all cable companies translI1i t moat of their
programs in the clear. The cable industry complains to one
section of the federal gove~nment that it suffers billions in
piracy losses each year, and chen tOUt5 its "~eeurity" co the FCC.

Rath~L th!!!n-inf~rJor. w~ ..P1,1nt~~.rL tha.t ...1LE!:Q1?erly .r:.ransmit.ted an4
~..tiv~~~reles_~ cable. nictur..EL.1:.L !!'.r._~r~tq_m2ll. sabl~
~iVstem!S _ in thL Unit.iUL s~.a~u..:.. (One major prog~amm.er visited
PCTV's system in Tucson, and commented that most cable operator~

would be aghast to see how clear the wireless cable picture is.}
It has no noise injected into it from poorly balanced amplifiers,
and has no outages. . Many cable operators are tryin& to squeeze
the last dollar of cash-flow ou~ of antiquated plant. The
much-heralded fiber optic rebuilds are 1n fact a reaction to the
long amplifier cascades and leaky plant in many are.a. PCTV
market research in all of its major markets shows that outages are
a particular bete-noire with cable customers. In an independent
survey of PCTV's own customers in Tucson. Our customers ~ho have
switched from cable give us higher marks for picture quali1:y and
reliability.

For Turner to claim that wireless is technically 1n£erlor to cable
in reliability is plainly untrue. Obviously Turner 1s hopefuL
that those who make policy at the FCC do not communicate wi th
those who handle engineering matters.
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What makes this contention of Turner's even more ironi~. i& that
no cable programmer in cable'S history, to our kn~ledge, has eV$r
charged different prices to those gb.1.JL operators who operate
technically inferior systems. It is well known that operators of
the nation's ten thousand cable systems run tne aamut of picture
quality and reliability from superb to abysmal. And yet,
programmers don't penalize the bad accors within the cable
industry. Apparently, this form of policing 18 reserved 801ely
for cable's competitors.

The most telling confirmation that there is in fact no free market
in cable programming actually comes fr-om the cable operator and
proirammer Viacom International. In a beautifully convoluted
ar'ltument. Viacom says (we paraphrase) that due to.. cable' $.. monoP9ly
p~._JllQ.Br~~!? ~ h~;l torica1..lL-1leQ.tL-rOr:4~SQ..."charge
at.t~1a11Y J. o.\L ra t~s l2.-a~b1e_c omp ~n;l, e s . _J '.'Lother words •. c'AQa
Ql2S!ra tors iU:!Lp'~ying le.s~_thaI! t}ley ShC)'~l,!JLfor ., .Vi.com 'Jl pro,gr~_m.L.

P'urt.b.e..r..a...-Y~a~pa.y§o_tha~ iLshqJ..lJL be lll.lQwed .t,;t_ charg~._h1ghe!,:

~ .... t.o-.:tJl~ .. competi.tors 9£ cab1e.., since .t~e.iLcOD1-petitor~.. don' t
~. th..iJL. mQn.Q1lQ.1Y.... power. Thus. Viacom wants to charge
non-monopolistic prices to cable competitor's while it still caves
in t:o the cable rnonopoly. In other words, please, FCC. let the
cable operators continue to reap the benefits of monopoly, while
we programmers make UP the difference on what we charge cable's
competitors. Surely, the Mad Hatter could not have done any
bQtter at his tea party. The argument is so outlandish. that we
wonder if there is not actually a subtext message being delivered
by Viaco~ to the Commission here; that they would like not to have
the rates they charge cable competitors lowered, but rather have
the ratQS they charge cable companies raised. From PCTV's paine
of view, it makes no difference whether the bridge is lowered or
the water is raised; we merely request that cable be stripped of
its monopoly muscle. But. Viacom's 8r'gument is a stunning
endorsemQnt that such muscle does exist.

Finally, PCTV has a general response, to all those cable related
entities that want thQ Commisslion to keep its nose out of their'
business, when it comes to reviewina proarammina contracts.
Respondents have created endlClss rationales for the FCC to let
eKisting prosramming asrQQments stay buried in dusty files. never
to see the light of day, regardless of the nature of complaint by
an aggrie....ed competitor. Wa wish to advise thQ FCC. that the
light of day is preeisely what these programmina contracts need.
No one ~e41ly knows whst the major csblQ operators pay for their
p~og~ammins. It ia one of the industry's bait kept sQcrets. tor
good reasona. In aome cases, evan system manager. do not know
what their ayatem pays for programming, if there are special deals
aone at the corporate level. In other situations, thQre are
clauses in programminK agreements that are routinoly ignored by
cable operators with tAcit 8pp~oval from prosrammGrs. but
rigorously enforced against cable competitors. Claims by cable
related programmerl!l that the price differentials are reasonable 7

a~e nOt able to be judgea one way or the other; if the eontract
terms and cond1tion~ are not available for exsmination.
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We maintain, that as Viacom itself hinted, some of these contracts
rQ8k ar monopolistic practices. We believe that if these
pract.i.ces are given a good airing, then many progranuners like
Viacom wi 11 brQat.he a covert sigh of relief, 85 they then have
governmQnt backins for char~ing realistic prices to large
distributors. TherQfore ~e request that the Commission,
espQcially in these early years of implementation of the Cable
Act, set as libe~al a standard as possible for the admission of
complaints by cabhl competi tars of unfair treatment. and that
public review of contracts be a hallmark of this standard.

Peoplels ChoicQ TV respectfully r~quests that the Commission
enforce the Cable Act to the full Qxtent of Congress's wishes, and
no le:ss. Wi th the sroW'th of cable competi tors that wi 11 then
en:tue, many of these cont;mtious item~ will i.n years to coma
become moot. and a real free markQt can as~ert its~lf.

Very truly yours,

~~
Matthew Oristano
Chairman


