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PETITION TO ENLARGE ISSUES

Sample Broadcasting Company, L.P., ("Sample"), by its

attorney, and pursuant to Section 1.229 of the Commission's

rules, hereby respectfully petitions to enlarge the issues

against Rivertown Communications Company, Inc., ("Rivertown" )

in the above-captioned proceeding. In support thereof, the

following is shown.

This petition is timely filed, coming within 30 days of

the release of the order of designation in this proceeding (DA

92-1754, released January 21, 1993).

Section 73.1560(bl Violation Issue

section 73.1560(b) of the Commission's rules establishes

operating power and mode tolerances for FM stations. The text

of the rule in relevant part is as follows:

Except as provided in paragraph (d) of this sec
tion, the transmitter output power of an FM
station, with power output as determined by the
procedures specified in §73.267, which is
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authorized for output power more than 10 watts must
be maintained as near as practicable to the author
ized transmitter power and may not be less than 90%
nor more than 105% of the authorized power.

David W. Brown ("Brown") is president and majority share

holder of Rivertown. In mid-1988, he was the general manager

of FM station KMCD (now KIIK) Fairfield, Iowa. See Exhibit IV

of Rivertown's application, Attachment A hereto.

As demonstrated by the notarized statement of Jeff

Hansen, Attachment B hereto, Brown conceived of and imple-

mented a deliberate violation of the Commission's operating

rules at KMCD for fraudulent ends. Specifically, Brown wanted

the station owners to move the KMCD transmitter closer to

ottumwa, a community with a large, growing population, about

25 miles from Fairfield. One of the owners, was to visit the

station and Brown believed that demonstrating that KMCD had a

poor signal in ottumwa would be required to convince him of

the necessity to approve the investment required for this

change in site. Brown's plan was to give the owner a driving

tour of the ottumwa area, and arranged to have the station's

radiated power reduced drastically for the duration of the

tour. Such power reduction would greatly reduce the signal

strength in the Ottumwa area.

To accomplish his plan, Brown enlisted the assistance of

Mr. Jeff Hansen, who was then a staff engineer at KMCD. Brown

informed Mr. Hansen that KMCD was not making enough money from

the advertising revenue in its current coverage area, and that

their jobs would be at risk if KMCD could not tap into the
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increased revenue available from serving the more populated

area which would be reached from a tower site nearer to

ottumwa. On the day of the owner's visit, Brown directed Mr.

Hansen to go to the transmitter building and reduce the

transmitter power output from its normal level of 3500 watts

to 500 watts. In order to create the illusion that the

station was operating at full power, Mr. Hansen also recali

brated the remote control monitor. As he recites, Mr. Hansen

followed Brown's plan. Brown remained at the studio to

confirm that the remote monitor displayed normal readings

after the power reduction and re-calibration had been per

formed.

To frustrate the owner from inspecting the transmitter

itself, Brown instructed Mr. Hansen to padlock the transmitter

building and take the keys. After the conclusion of the trip

around Ottumwa, Mr. Hansen was to return the station to full

licensed power. This occurred about four to five hours after

the power was reduced.

The unauthorized and improper reduction of KMCD's output

power was clearly motivated by Brown's desire to have the

station's transmitter moved nearer to Ottumwa. This willful

and deliberate action is contrary to the KMCD license and

violates Section 73.1560 of the Commission's rules. Mr.

Brown's willingness to direct and assist those under his

supervision to reduce a station's E.R.P. to values far below

those specified in a broadcast license and permitted by the
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Commission's rules in order to deceive a principal of a

licensee, calls into question his basic qualifications to be

a Commission licensee.

It is axiomatic that the Commission's licensing scheme

relies on the ability of all licensees and permittees to

follow the rules in good faith. As the Commission has stated,

It [A]ny violation of any provision of the Act, or of our Rules

or Policy, [is] possibly predictive of future conduct and,

thus, as possibly raising concerns about the licensee's future

truthfulness and reliability.... It Policy Regarding Character

Qualifications in Broadcast Licensing 102 FCC 2d 1179 (1986).

Based on the personal knowledge of Mr. Hansen, it is

clear that Brown, while general manager of station KMCO,

willfully and deliberately caused the station to violate the

Commission's rules and the terms of its license for his own

purposes. Brown has thus demonstrated a complete disregard

for Commission rules. As a result, Rivertown is unqualified

to become a Commission licensee. Modesto Broadcast Group, FCC

920-37, released June 5, 1992 (ALJ 1992). Moreover, these

facts may impact on the quality of the credit to which Mr.

Brown may be otherwise entitled for past broadcast experience.

It is respectfully submitted that an issue be added against

Rivertown on this matter in order to determine Mr. Brown's

cUlpability and Rivertown's basic qualifications to be a
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commission licensee.'

Financial certification Issue

The Rivertown application was filed on the June 1989

version of the FCC Form 301. The instructions to this form

incorporate a number of policies adopted by the Commission to

deter abuses in the financial portion of the application

process. To be financially qualified, Rivertown had to

document the availability of sufficient net liquid assets to

meet its proposed construction and initial operating costs.

According to Section III of its application, Rivertown

proposes to rely on loans of personal funds in the amounts of

$10,000 from David W. Brown, $15,000 from David A. Bowen and

$240,000 from John T. Pritchard to meet its $265,000 proposed

cost of constructing the proposed station and operating it for

three months without revenue. A copy of this page is Attach-

ment C hereto.

As the financial sources are individuals who rely on

their personal assets, the Commission requires Rivertown to

have current (Le. within 90 days of the date of filing)

balance sheets or financial statements from Mr. Bowen, Mr.

, According to its integration statement, Rivertown is
claiming credit for Brown's broadcast experience. Under the
Policy Statement on comparative Broadcast Hearings, 1 FCC 2d
393 (1965), Broadcast experience "may be examined qualitative
ly, upon an offer of proof of particularly poor or good
previous accomplishment ... Should a basic issue not be added,
Sample's showing clearly suffices to demonstrate a poor
previous accomplishment.
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Brown, and Mr. Pritchard showing 1) all liabilities and

current and liquid assets sufficient to meet current liabil

ities; 2) financial ability to comply with the terms of the

agreement to furnish funds, purchase stock or extend credit

and; 3) net income, after federal income tax, received for

the past two years.

Pursuant to Section 1.325 of the rules, Rivertown

produced its documents to Sample on February 18, 1993. Under

the category of "financing documents", Rivertown produced two

relevant items. It did not indicate that any other items

would be produced later or that any other relevant documents

ever existed. One of the financial documents exchanged by

Rivertown is a letter dated July 10, 1991, from John T.

Pritchard to David W. Brown, Attachment D hereto,. Therein,

Mr. Pritchard states he will loan up to $240,000 to David

Brown personally, for his use in constructing and operating an

Eldon radio station. The terms of the proposed loan were set

forth in an attachment to the letter dated June 3, 1991, and

Mr. Pritchard's balance sheet as of June 30, 1991, was also

provided. There was no information on Mr. Pritchard's after

tax income for the two-year period preceding the filing of the

application, which was October 8, 1991.

The second financial document exchanged by Rivertown was

a letter dated August 26, 1991, from David A. Bowen in which

he agrees to loan up to $15,000 to Rivertown. The Bowen

letter specifies the interest rate and when repayments are to
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commence, but does not mention collateral.

Based on the documentation supplied by Rivertown under

the standard document production order, it is clear that David

Brown did not have all of the documentation required by the

Commission when he certified Rivertown's financial quali

fications in its application. There is no documentation of

any kind to verify or support David Brown's proposed loan of

$15,000. There is absolutely no information concerning the

ability of either David Brown or David Bowen to fund their

respective financial commitments to Rivertown. There is no

indication that Brown was aware of Mr. Bowen's balance sheet

or of his or Mr. Pritchard's net income after taxes for the

previous two years at the time of application certification,

or thereafter.

To prove reasonable assurance of financial qualifications

at the time of certification, an applicant must show that

prior to certification 1) it engaged in serious and reasonable

efforts to ascertain predictable construction and operations

costs, and 2) it must provide reliable evidence of net liquid

assets to meet those costs. (emphasis added) Northhampton

Media Associates, 4 FCC Rcd 5517 (1989).

In Scioto Broadcasters, 5 FCC Rcd 5158 (Rev. Bd. 1990),

it was held that reasonable assurance would be found only

where "the borrower is fully familiar with, and accepts the

terms and conditions of the proposed loan (e.g., payment

period, interest rates, collateral requirements, and other
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basic terms). Short of these ordinary fundamentals, it would

be difficult to infer 'reasonable assurance' from a 'committed

source. ' " As the letter from David Bowen lacks any mention of

collateral requirements, Brown could not have had a "present

firm commitment" from Mr. Bowen to make the loan. Peter Joseph

Devlin and Patricia Eve Devlin, 7 FCC Rcd 2499 (Rev. Bd. 1992)

rev. denied, 7 FCC Rcd 6846 (1992).

As noted above, Mr. Pritchard's sole commitment here was

for a loan to be made directly to David Brown. There is no

showing that Rivertown would receive these funds, either

directly from Pritchard or from Brown, a fatal flaw, for it is

the applicant which must have assurance of the funds, not one

of its principals. In Sunshine Broadcasting, Inc., 6 FCC Rcd

5891 (Rev. Bd. 1991), an applicant corporation was found not

financially qualified at the time it filed its application.

That one of the principals had adequate resources was held

insufficient to give the applicant reasonable assurance of

financing. Also, in REM Malloy Broadcasting, 6 FCC Rcd 5843

(1991), financial issues were added against two applicants.

One was relying on a bank letter addressed not to the ap

plicant, but to one of its principals. The other was relying

on a bank letter addressed to a corporation when, in fact, the

applicant was a partnership. The lack of any loan commitment

from either David Brown or John Pritchard to Rivertown, the

corporate applicant, at the time the financial certification

was made clearly brings the instant case within the scope of
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the these holdings.

Accordingly, a prima facie conclusion must be drawn that

Rivertown lacks reasonable assurance of any of the funds on

which it initially relied, and which it continues to rely upon

for its financial certification. Based on the information

contained in its application, Rivertown requires the full

$265,000 to meet its estimated costs; it has no cushion.

Should anyone of its three indicated sources of funds be

lacking, Rivertown is not financially qualified.

three indicated sources are incomplete.

Yet all

As demonstrated above, Rivertown was required to document

its ability to finance the construction and first three months

operation of its proposed Eldon, Iowa, FM station as a prere-

quisite to the financial certification contained in its

application. From the documents provided by Rivertown under

the standard document production order, it wholly failed to

accomplish these necessary tasks. Rivertown has never been

financially qualified.

Based on the foregoing, the following issues should be

added against Rivertown in this proceeding.

To determine the extent of the David W. Brown's
involvement and cUlpability in violation of section
73.1560(b) of the Commission's rules which occurred
at station KMCD(FM) Fairfield, Iowa, while he was
general manager and the effect of such involvement
upon his basic qualification to become a Commission
licensee.
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To determine whether Rivertown was financially
qualified on October 4, 1991, when David W. Brown
certified the applicant's finances, and whether it
is currently financially qualified, and if not, the
effect thereof on Rivertown's qualifications to
become a Commission licensee.

Respectfully sUbmitted,

n S. Neely
Its Attorney

February 22, 1993

Miller & Miller, P.c.
P.O. Box 33003
Washington, DC 20033
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Discovery Requests

Depositions:

Upon grant of Sample's Motion and enlargement of the issues
against Rivertown, Sample will seek to take the depositions of (1)
David W. Brown, (2) Lester pritchard,1 (3) John T. Pritchard, (4)
David A. Bowen.

Documents Requested:

1. All documents relating to, discussing, or mentioning in
any way the violation of Section 73.1560 of the rules which
occurred during 1988 at FM station KMCD Fairfield, Iowa.

2. All documents, including drafts and final versions, of
financial statements, balance sheets, bank statements, certificates
of deposit, stock and bond certificates, brokerage account
statements, credit reports, credit card bills, mortgages, liens,
promissory notes, and/or similar documents which in any way may
indicate or refer to the assets or liabilities (including condi
tional liabilities) of David W. Brown, John T. Pritchard, and David
A. Bowen as of October 8, 1991, and extending to the present.

3. All letters, notes, memoranda, or other writings by or
between (1) David W. Brown and John T. Pritchard, and (2) David W.
Brown and David A. Bowen concerning the provision of financing for
the proposed Eldon radio station.

4. All documents relating to, discussing, or mentioning in
any way the financial certification criteria of the Commission
which were in possession of David W. Brown on and after October
1991.

5. All material on which David W. Brown relied in certifying
in the Rivertown application that it was financially qualified.

1 It is understood that Lester Pritchard is the KMCD station
principal referred to by Jeff Hansen.



ATTACHMENT A

RIVERTOIN ro.M.NlCATI~S ~PHi, II'C.
FOOM 301
<:x:1"OOER 4, 1991
EXHIBIT IV-B

David W. Brown will work full-tUne, a nUnUnun of 40 hours per week, as
General Manager of the Station, overseeing every aspect of station operations.

~. Brown's proposed integration is enhanced by (a) his local residence
in Eldon since October 4, 1991, as well as his past residence in the service
area fran 1961 - 1983, 1987 - 1990, and (b) his broadcast experience, which
includes the following: '

Staff announcer at KLEE 1M & FM in Ott\l1lVa, Iowa fran 1977 to 1979.

Staff announcer of KBIZ 1M in Ottllllrrcl, Iowa fran 1979 to 1983.

Staff Announcer/SaleSlTBn of KNIA JJM in Knoxville, Iowa fran 1983 to
1985.

Operations Manager at KfM) FM in. Des Moines, IOfi8 fran 1985 to 1986.

Operations Manager at lOUT FM in Fort Dodge, Iowa fran 1986 to 1987 •
...

General Manager of I<1tm 1M & KIIK FM in Fairfield, Iowa fran 1987- to
1989.

Announcer/Public Affairs Director of KBKB FM in Ft. Madison, IA fran
January 1991 to August 1991. .

General Manager of ~I in Burlington, Iowa fran August 1991 to present.

David W. Brown also claims enhancement for civic activities.

Ellen Bowen will work full-tUne, a nUnbnum of 40 hours per week, ass~
ing duties as Business Manager of the Station.

~s. Bowen claims quali tative creeli t for the following enhancement
factors: (a) past local residence in the service area, having lived in Fair
field since March of 1979, (b) is ·a fenale, (c) has broadcast experience,
having served as Business Manager/Traffic Manager and Network COordinator at
KMCD JJM &KIIK FM in Fairfield, Iowa fran July, 1986 - July, 1989.



ATTACHMENT B
STATEMENT

I, JEFF HANSEN, HAVING BEEN DULY SWORN, MAKE THE FOLLOWING STATEMENT

BASED ON MY PERSONAL KNOWLEDGE.

IN MID 1988 I WAS EMPLOYED AS A FULL-TIME ANNOUNCER/ASSISTANT STAFF

ENGINEER AT RADIO STATION KMCD-AM AND KMCD-FM (THE LATTER NOW LICENSED AS

KIIK-FM) FAIRFIELD, IOWA. AT THAT TIME KMCD-FM WAS LICENSED TO OPERATE AT

3 KW E.R.P. THE GENERAL MANAGER OF THESE STATIONS, AND MY SUPERVISOR AT

THAT TIME, wAS DAVID W. BROWN. THIS IS THE SAME DAVID W. BROWN WHO IS A

PRINCIPAL OF RIVERTOWN COMMUNICATIONS COMPANY, INC., AN APPLICANT FOR A

CONSTRUCTION PERMIT FOR A NEW FM RADIO STATION AT ELDON, IOWA.

DURING THIS PERIOD, DAVID BROWN INDICATED TO ME THAT HE WAS VERY

ANXIOUS TO MOVE KMCD-FM TO A NEW TOWER SITE CLOSER TO OTTUMWA, IOWA.

OTTUMWA IS A NEARBY CITY WITH A POPULATION LARGER THAN FAIRFIELD. DAVID

SAID THAT BY MOVING THE KMCD-FM TOWER SITE CLOSER TO OTTUMWA, THE STATION

WOULD PROVIDE A STRONGER SIGNAL TO OTTUMWA AND SERVE MORE PEOPLE. IN TURN,

THIS wOULD ALLOW THE STATION TO GAIN A MUCH GREATER PRESENCE IN OTTUMWA

RESULTING IN NEw AND HIGHER REVENUE. HIS CLEAR IMPLICATION WAS THAT IF THE

TOWER wERE NOT MOVED, THE EXISTING COVERAGE AREA AROUND THE IMMEDIATE

FAIRFIELD AREA COULD NOT SUPPORT KMCD-FM'S OPERATION, WITH THE RESULT BEING

THE PROBABLE LOSS OF OuR JOBS AT THE STATION.

MR. BROWN INFORMED ME THAT ONE OF THE STATION OWNERS WOULD SOON BE

VISITING THE STATION. THE PURPOSE OF HIS VISIT WAS TO SEE THE STUDIO

FACILITY, AS HE HAD NEVER BEEN TO FAIRFIELD TO SEE IT. MR. BROWN ALSO

INDICATED THAT THE OWNER HAD REQUESTED A DRIVING TOUR OF THE OTTUMWA AREA

SO HE MIGHT SEE FOR HIMSELF THE QUALITY OF KMCD'S SIGNAL IN THAT CITY.



MR. BROWN THEN VERBALLY GAVE ME THE DETAILS OF A PLAN THAT HE HAD CONCIEVED

TO CONVINCE THE OWNER TO APPROVE THE EXPENSE ASSOCIATED WITH MOVING THE

TOWER SITE. MR. BROWN INDICATED THAT IF THE SIGNAL WAS WEAKENED OR NON

EXISTENT IN OTTUMWA, IT wOULD BE EASIER TO SELL THE IDEA OF THE EXPENSE

SURROUNDING A MOVE TO A NEW TOWER SITE. THEREFORE, HE ASKED ME TO HELP HIM

SIGNIFICANTLY REDUCE KMCD-FM'S E.R.P. DURING THE OWNERS VISIT SO THAT THERE

WOULD NOT BE A LISTENABLE SIGNAL IN OTTUMWA AT THAT TIME.

DURING THE LATE MORNING HOURS OF THE DAY THAT THE STATION OWNER WAS TO

VISIT THE STATION, I WENT TO THE TRANSMITTER BUILDING WHILE MR. BROWN STAYED

AT THE STUDIO. I REDUCED THE TRANSMITTER POWER OUTPUT TO A LEVEL OF ABOUT

500 wATTS FROM IT'S NORMAL LEVEL OF 3500 WATTS. IN ORDER TO CREATE THE

APPERANCE THAT THE STATION WAS OPERATING NORMALLY AT FULL POWER, I RE

CALIBRATED THE REMOTE CONTROL TRANSMITTER MONITOR SO THAT NO ONE READING THE

REMOTE MONITOR AT THE STUDIO WOULD KNOW THAT THE KMCD-FM E.R.P. HAD BEEN

REDUCED. MR. BROWN STAYED AT THE STUDIO FOR THE PURPOSE OF CONFIRMING THAT

THE REMOTE MONITOR INDEED DISPLAYED NORMAL READINGS AFTER THE POWER REDUCTION

AND RE-CALIBRATION HAD BEEN PERFORMED. I WAS INSTRUCTED TO LOCK THE PADLOCK

ON THE TRANSMITTER BuILDING DOOR AND KEEP THE KEYS WITH ME TO FRUSTRATE

ACCESS IN CASE THE OWNER DESIRED TO VISIT THE TRANSMITTER BUILDING.



WHEN THE OWNER ARRIVED IN FAIRFIELD, MR. BROWN TOLD ME THAT HE HAD

TAKEN THE OWNER TO OTTUMWA TO LISTEN TO THE SIGNAL AT VARIOUS POINTS AROUND

THAT CITY. SOMETIME DURING THE MID-AFTERNOON OF THAT SAME DAY, MR. BROWN

NOTIFIED ME THAT THE OWNER HAD LEFT AND TOLD ME TO RETURN THE STATION TO

IT'S FULL LICENSED POWER.

)

) SS.
)

SUBSCRIBED AND SWORN
1993.

COUNTY OF ~~~ _

TO BEFORE ME THIS DAY OF FEBRUARY

(/~;;Z_~ tb- -
r--NOTARY PUBLIC---0-



ATTACHMENT C

'III - FINANCIAL QUALIFICATIONS

. If th18 appllcaUon 18 for a ohance In an operatinc faclllty do not. flU out this secUon.

.. Tbe applloant oerun. tbat sufnclent. net liquid asseta are on band or that. sufnolent funds flJ Yes 0 No
are available from comm1U.ed sources to construot and operate tbe requested faclllties for
t.hree mont.hs wlt.bout. revenue.

2. State t.he total funes. you .Umate are necessary to construct. and operate t.he requested .2fi5....0.0.0..
fac1llt.y for t.hree mont.hs without. revenue.

'8, ldenUfy each source of funds, Includlnc t.bl? name, addrea. and telephone number of t.be
I source (and a contact. pel'lOn If t.be source 18 an enUt.y). the i'elaUol1.lhlp (if any) of t.be

source to the appllcant. and t.he amount. of runes. to be suppUed by eacb source.

Source of Funes.
Telephone Number Relat.lonsblp Amount.

(Name and Address>

AVID W. BROWN 515-652-3425 STOCKHOLDER $10,000.00
7 WEST ELM STREET

.0. BOX-65
LDON, IOWA 52554

..

AVID A. BOWEN 5lS-472-3042 HUSBAND OF $15,000.00
105 WEST SPAULDING STREET STOCKHOLDER
AIRFIELD, IOWA 52556

OHN T.PRITCHARD 519-752-7879 )WNER OF MR. $240,000.00
,~12 PIPER PLACE APT.#l ~ROWN' S
·~~LINGTON, IOWA 52601 MPLOYER

.
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Q!2X'lFIq4'E OF SQM:CZ

I hereby certify that en this 4~ day of 1~ ,1993, a

cqJy of the foregoin:J dooDnent was placed in the united states mail, first

class postage prepaid, a&b:essed to the followi.n;J:

Norman Goldstein, Esq.
Mass Media Bureau, Hearing Branch
Federal Communications Commission
Washington, DC 20554

Donald E. Ward, Esq.
Law Offices of Donald E. Ward, P.C.
P.O. Box 286
Washington, DC 20044-0286

..


