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eliminate rules governing the form of tariffs and to reduce
the notice period, the arbitrary limitation of this relief
to AT&T's competitors is unsupported and unsupportable.
Competition throughout the interexchange market is, as the
Commission recognizes, "thriving" and "robust." Customers
have numerous alternatives available to them from a variety
of carriers, and readily act upon those choices: millions
of residential customers, for example, change carriers each
year. There is thus no legitimate reason to impose on AT&T
and its customers the delays and disincentives that the
Notice seeks to eliminate. The Commission should therefore
extend maximum streamlined regulation to all services
offered by all interexchange carriers, including AT&T.

At a minimum, the Commission should extend such
streamlining to AT&T's outbound and inbound business
services, including AT&T's Tariff 12 and contract tariff
offerings. The Commission has previously determined that it
should apply to these services the same tariffing rules and
notice periods applicable to the tariffs of its competitors.
The Commission's proposal to limit to AT&T's competitors
further relief from these requirements is an unjustified
step backward, and would benefit only AT&T's competitors at
the expense of consumers.

The Notice also proposes to permit nondominant
carriers to file only "maximum" rates or "ranges" of rates.
In contrast to its proposals concerning notice periods and

form of tariffs, this proposal is foreclosed by the plain
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American Telephone and Telegraph Company ("AT&T")
hereby submits its comments on the Notice of Proposed

Rulemaking in CC Docket No. 93-36 ("Notice").1

INTRODUCTION

In 1985, the Court of Appeals held that
Section 203 plainly requires that "[e]lvery" common carrier,
including so-called "nondominant" carriers, "shall" publicly
file and adhere to their charges for interstate
telecommunications services, and that the Commission "lacks

authority" to exempt carriers from these statutory

1 rTariff Filing Requirements for Nondominant Common

Carriers, CC Docket No. 93-36, FCC 93-103, released
February 19, 1993.







forbearance and plainly inconsistent with the requirements
of Section 203, which the Commission may not abrogate
regardless of any "policy findings" or other factors.

The Notice also proposes to allow nondominant
carriers, including all interexchange carriers other than
AT&T, to determine the form of their tariffs, and to file
tariff revisions on one day's notice. In contrast to the
content of tariffs, the Commission has substantial
discretion regarding the form of tariffs and notice periods.
As shown below in Part 1I, however, what the Commission
should not do is limit its proposals arbitrarily to AT&T's
competitors. The same competitive forces that the
Commission tentatively concludes warrant relief for other
carriers from regulatory rules governing form of tariffs and
notice periods apply to AT&T's services as well.
Accordingly, the Commission's proposals should be adopted

for all interexchange carriers, including ATS&T.

I. THE COMMISSION'S PROPOSAL TO PERMIT CARRIERS TO FILE ONLY
RANGES OF RATES AND MAXIMUM RATES IS PATENTLY UNLAWFUL

The Notice proposes a new rule that would
purportedly allow carriers to file tariffs that contain
maximum rates or ranges of rates, but that do not specify the
actual charges to the customer or a formula for determining
those charges. This rule is contrary to the plain language

of Section 203, and invalid under MCI v. FCC and AT&T v. FCC,

and decisions construing the identically worded language of



the statute that was the model for Section 203, including

Maislin and Regular Common Carrier Conference v. United

States.?2
A. The Commission's Proposal is Deficient Because Net
Charges Would Not Be Ascertainable From A Carrier's
Filed Schedules
By its terms, Section 203 requires that "[e]very
common carrier . . . shall file with the Commission and

print and keep open for public inspection schedules showing

all charges for itself . . . and showing the

classifications, practices and regulations affecting such

charges." 47 U.S.C. § 203(a) (emphasis added). When a
carrier files "all" of its charges, and all
"classifications, practices and regulations" affecting such
charges, the result is that the carrier's "actual charges"”
to the customer are "specified" in public filings.

Section 203(c¢) further provides that "[nlo [common] carrier
shall . . . charge, demand, collect or receive a greater or
less or different compensation for such communication . . .

than the charges specified in the schedule then in

effect, . . . or employ or enforce any classifications,
regulations or practices affecting such charges, except as

specified in such schedule." 47 U.S.C. § 203(c) (emphasis

added) ,

2 793 F.2d 376 (D.C. Cir. 1986) ("Reqular Common Carrier
Conference").







The Commission's proposal would purport to
authorize the very conduct that the statute forbids. It

contemplates that a carrier would file onlv a "maximum" rate _

(e.g., $10.00 per minute) or a "range" of rates (e.g., $0 -
$10.00 per minute), and no other information. The "net
charge" to customers would neither appear in nor be
ascertainable from the tariff. The tariff would not
disclose what terms, commitments or conditions would entitle
the customer to any particular rate below the "maximum" or
within the "range."7 Rather, the carrier's net charges to
the customer, and the method by which those charges would be

determined, could be governed by secret, unfiled agreements.

(footnote continued from previous page)

whether provision of service at unfiled rates is lawful
under the Communications Act).

Section 203 does permit the filing of tariffs that
contain ranges of rates, provided that the tariff
discloses the classifications, practices and regulations
affecting rates to enable the public to determine the net
charges that are associated with different types or
amounts of traffic, so that each similarly situated
customer can receive the same rates. A classic example
of a lawful tariff containing a range of rates would be
one that specifies different discounts associated with
particular volumes, enabling carriers and customers to
determine the actual charges that would apply to the
volume of traffic tendered. See Regular Common Carrier
Conference, 793 F.2d at 380. As noted above, however,
the tariffs apparently contemplated by the Commission's
proposal would not contain this information, but only a
range within which or a maximum below which the actual
charges could fall.




The Commission's proposal contradicts the requirement of
Section 203(a) that carriers publicly file "all" of their
charges, and all classifications, practices and regulations
affecting charges, and would likewise nullify the
requirement of Section 203 (c) that carriers collect only
"charges specified" in their tariffs. Because it purports
to authorize_carriers to provide customers with secret,
unfiled discounts, the Commission's proposal contradicts its
construction of Section 203, as well as the statute's text.S8
If there were any doubt that the filing of only a
maximum rate or a range of rates in lieu of the information

specified in 203 is unlawful (which there is not), it is

completely eliminated by Regular Common Carrier Conference

and its progeny. Regular Common Carrier Conference holds

that charges for common carrier services must be "published

in" or "readily ascertainable" from the carrier's filings

8 Compare MTS and WATS Market Structure, para. 34 ("end
user credits do not constitute an unlawful refund or
rebate pursuant to Section 203 . . . since the credit
will be set out in the local exchange carrier's tariff")
and MCI Telecommunications Corp., 53 F.C.C.2d 572, 574
(1975) ("[t]here is no rebate or remission here, since the
[1.25 percent prepayment] credit in question is part of
the tariff rate and is a condition under which service is
secured") with ITT World Communications v. TRT
Telecommunications Corp., 51 R.R.2d 1386, 1391 (1982)
(equipment "discounts or giveaways" provided by a carrier
to customers on condition that they purchase and use the
carrier's telecommunications service violate
Section 203 (c) "because [their] effect is to reduce the
customer's total transmission charges by the amount of
the free or reduced rate of terminal equipment").




with the agency, and that any tariff that does not meet this

standard, but instead leaves the rate in question open for
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unlawful:"

"What we have here . . . is not a tariff rule that sets
forth a rate, but rather a rule that simply announces a
pricing policy. Essentially, the rule contains nothing
more than an offer to negotiate and agree with shippers
upon an ‘'average rate.' Clearly, the agreed upon rate
will neither be published in nor readily ascertainable
from any tariff on file with the Commission. . . .
[Tlhe proffered rule has been cleverly crafted to
permit the [carrier] unfettered discretion to secretly
propose whatever 'average rate' it wishes. . . . [Tlhe
filing is . . . patently unlawful."®

This description is equally applicable to tariffs,
like those proposed by the Commission, which would contain
only a maximum rate or range of rates. Numerous decisions
of the Interstate Commerce Commission hold that tariffs that
contain only "maximum" rates or ranges of rates fail to meet
even "the minimum" statutory requirements. Thus, in one
such case, the ICC rejected a proposed tariff providing only
that discounts from a maximum rate "would not exceed
50 percent." The ICC explained that the filing did not
"meet the minimum" requirements of the statute: the

"proposal lacks any formula or method for determining what

9 793 F.2d at 380 (ellipses in original; citations omitted)
(invalidating tariff at issue because it did not disclose
the "per-unit rate," or contain information enabling
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B. The Commission's Policy Findings Are Not Relevant
to the Lawfulness of its Proposal, and Are In All
Events Misplaced.
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carriers with tariffing rules is "unnecessary" and
"burdensome" (paras. 12, 22). In particular, the Notice
points out that current rules could impede the competitive
process, delay the filing of pro-consumer tariff revisions,
and deter carriers from developing new offerings.

No carrier more than AT&T supports the maximum
possible streamlining or withdrawal of regulation in today's
competitive interexchange market, or realizes the enormous
additional costs unnecessary regulation imposes on carriers
and their customers. The concerns raised in the Notice,
however, provide no basis to exempt carriers from the
requirement that they specify their rates in public filings.
Section 203 is an explicit directive that every common

carrier shall charge and collect only the rates specified in

(footnote continued from previous page)

Arrangements tariff recently filed by MCI purports to
authorize unspecified discounts from MCI's filed rates,
stating that volume and term discounts "can be adjusted
based on" a number of factors in MCI's discretion.
Beyond that, the tariff provides that each specialized
customer arrangement is an "individually negotiated
contract" which includes supplemental terms and
conditions, including, without limitation, prices,
waivers and alternative pricing structures . . . not
otherwise provided for in this tariff.” See MCI Tariff
F.C.C. No. 1, sec. B.17.03, 10th revised page no. 16;
id., sec. C.16.0526, original page 38.30.
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Notice suggests, but is the mechanism through which the
other substantive safeguards of Title II of the Act are made
enforceable.l9

The rate-filing requirements are intended, among
other things, to implement the statutory requirement of
Section 202 (a) that each carrier make any rate and service
arrangement available to all "similarly situated customers"
on non-discriminatory terms. Filing and publication of the
information required by Section 203 are the means chosen by
Congress to achieve this result. Reliance on other methods
or factors was deemed too "uncertain." As the Supreme Court

explained:

"It is said that if the carrier saw fit to change the
published rate by [unfiled] contract, the effect will
be to make the rate available to all other shippers.
But the law is not limited to giving equal rates by
indirect and uncertain methods."16

15 As the Court explained in Regular Common Carrier
Conference: "Compliance with [rate filing requirements]
is 'utterly central' to the administration of the
[Interstate Commerce] Act. Without it, for example, it
would be monumentally difficult to enforce the
requirement that rates be reasonable and non-
discriminatory . . . and virtually impossible for the
public to assert its right to challenge the lawfulness of
existing or proposed rates."™ 793 F.2d at 379; accord,
Maislin, 497 U.S. at 132.

16 Armour Packing, 209 U.S. at 81. See also AT&T
Communications, Inc. Tariff F.C.C. No. 15 Competitive
Pricing Plans, Holiday Rate Plan, 5 FCC Rcd. 1821
(1990) (finding that MCI offer to Holiday Corporation did
not become available to other customers until MCI, inter
alia, "made public" the "terms of its offer"); Alterman
Foods, Inc. v. FTC, 497 F.2d 993, 1001 (5th Cir. 1974) (to
make an offer generally available, a party "must not

(footnote continued on following page)
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The statute's antidiscrimination requirement is rendered
meaningless unless all the charges that are in fact paid by
customers are published in or at least ascertainable from the
filed schedules. 1Indeed, the Supreme Court has held that it
is a per se violation of this discrimination ban as well as a
violation of the language of Section 203 to provide service
to a customer at secret, unfiled rates.l’

Finally, the Commission's concerns about the
burdens associated with tariff filing requirements are
laudable, but misplaced. Nearly all of the costs, delays and
disincentives identified in the Notice are not the result of
Section 203's filing requirement, but of non-mandatory
regulatory rules and procedures such as lengthy advance
notice of rate changes, submission of cost support, and
inclusion in tariffs of information beyond that necessary to

satisfy Section 203(a). In contrast to the filing of the

(footnote continued from previous page)

merely be willing, if asked, to make an equivalent deal
with other customers, but must take affirmative action to
inform them of the availability" of the offer).

17 Maislin, 497 U.S. at 130 (the negotiation and collection
of unfiled rates that are lower than the filed rate
constitutes "the very price discrimination that the Act
by its terms seeks to prevent").

Moreover, the Commission's proposal renders meaningless
other substantive Commission rules, such as the rule
prohibiting bundled offerings of regulated services and
nonregulated equipment. See, e.g., 47 C.F.R.

§ 64.702(e).
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prescribe a form.18 Moreover, the statute affirmatively
grants the Commission authority to reduce the notice period.
Thus, proposals to reduce the notice period and to grant
carriers flexibility with regard to the form of their
tariffs are well within the Commission's authority.

There is no basis, however, to apply the
Commission's proposals to AT&T's competitors, but not to
AT&T. As the Commission recognizes, "competition in the
interexchange market" is now "robust."1l® This is true of
the interexchange market as a whole, and to all services

which comprise that market. 1Indeed, in its IXC Rulemaking

Order, the Commission specifically found that "competition
in business services is "thriving," and that this
competition "extend([s] not only to large business customers,
but also to smaller ones."20 The Commission has also

acknowledged that competition likewise exists for

18 The flexibility accorded to carriers with regard to the
form of their tariffs, however, cannot relieve them of
their obligations to file all of their charges, and all
classifications, practices and regulations affecting such
charges.

19 Tariff Filing Requirements for Interstate Common

Carriers, 7 FCC Rcd. 8072 (1992), stayed, CC Docket

No. 92-13, Order, FCC 92-524, released November 25, 1992.

20 Competition in the Interstate Interexchange Marketplace,

6 FCC Rcd. 5880, 5892, 5900 (1991) ("IXC Rulemaking
Order").
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residential services,?l and AT&T has since demonstrated that
competition for these services is no less vigorous than that
for other services.22

There is no legitimate reason to impose on AT&T
and its customers the delays and disincentives that the
Notice seeks to eliminate. The Commission's findings that
competitive forces render "unnecessary" stringent or advance
review of the offerings of AT&T's competitors apply no less
to AT&T's offerings. For these reasons, limiting the
proposals in the Notice to AT&T's competitors and denying
AT&T the same flexibility would be arbitrary and capricious,

and therefore unlawful,23 and would benefit only AT&T's

21 Competition in the Interstate Interexchange Marketplace,
Notice of Proposed Rulemaking, 5 FCC Rcd. 2627, 2646
(1990); IXC Rulemaking Order, 6 FCC Rcd. at 5908.

22 comments of AT&T, Price Cap Performance Review for AT&T,
CC Docket No. 92-134, filed Sept. 4, 1992.
23 The courts have held that regulatory agencies must be
consistent in their application of standards to similarly
situated carriers. Because AT&T and its interexchange
competitors are all subject to vigorous competition, the
Commission cannot lawfully adopt the proposals in the
Notice for AT&T's competitors and deny AT&T the same
treatment. See, e.g., United States v. Undetermined
Quantities of an Article of Drug Labeled "Exachol", 716
F. Supp. 787, 795 (S.D.N.Y. 1989) (summarizing case law
with respect to the required consistency of action by
administrative agencies); Contractors Transport Corp. V.
United States, 537 F.2d 1160, 1162 (4th Cir. 1976).
Further, the Commission cannot justify the exclusion of
AT&T from its proposals as a means to assist AT&T's
competitors. See Hawaiian Tel. Co. v. FCC, 498 F.2d 771,
776 (D.C. Cir. 1974).
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competitors at the expense of consumers.?4 Extending
maximum streamlined regulation to all services offered by
interexchange carriers -- including AT&T -- is essential if
consumers are to realize the lower prices, innovative
offerings and greater efficiencies that are the objectives
of the Commission's procompetitive policies.25

At a minimum, the Commission should apply its
proposals to AT&T's outbound and inbound business services.
The Commission has specifically found that "[gliven the

competitiveness of business services," "unlawful tariffs"

24 Indeed. the Bureau recentlv recodgnized that the
"1mpos|1tlon| [of] unigque tarirTIT ng rqulrements on
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operator services industry." National Telephone Service,
Inc., Petition for Declaratory Ruling that the Untariffed
Payment of Commissions by Dominant Carriers to Customers
Violates Section 203 of the Communications Act, No. ENF-
88-12, DA 93-61, released January 28, 1993, para. 14.
This is no less true with respect to AT&T's other
services.

25 The fact that the notice does not propose granting relief
to AT&T, but is limited to nondominant carriers, is no
impediment to extending that relief to AT&T. It is
well-settled that an agency may adopt rules different
from those proposed in the notice if they are a "'logical
outgrowth' of the rulemaking proceeding." See, e.g.,
AFL-CIO v. Donovan, 757 F.2d 330, 338 (D. C. Cir. 1985);
see also Trans Pacific Freight Conference v. Federal
Maritime Commission, 650 F.2d 1235, 1249 (D.C. Cir.

1980) ("the whole rationale of notice and comment rests on
the expectation that the final rules will be somewhat

different -- and improved -- from the rules originally
proposed by the agency”"), cert. denied, 451 U.S. 984
(1981). The application of the same rules proposed in

the Notice to another carrier in the market plainly falls
within this standard.
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for such services "should be rare,"” and that "advance
scrutiny of most business AT&T business service tariffs no
longer appears necessary to protect the public interest."26
Indeed, based on these findings, the Commission previously
determined that it would apply to AT&T's outbound business
services the same tariffing rules and notice periods
applicable to the tariffs of its competitors, and would
likewise streamline its regulation of AT&T's inbound
services upon the advent of 800 number portability.27 The
Commission's proposal to limit to AT&T's competitors further
relief from these requirements restores asymmetry that the
Commission had eliminated, and is a significant and

unjustified step backward.

CONCLUSION

The Commission's proposal to permit carriers to

file only maximum rates or ranges of rates, and allow

26 1XC Rulemaking Order, 6 FCC Rcd. at 5894. The Commission
found that the lack of 800 number portability warranted
advance tariff review of AT&T's inbound services. Apart
from the fact that the number portability factor (which
applies to all carriers) cannot justify rules that are
applied solely to AT&T, this factor is no longer relevant
in view of the Commission's requirement that 800 number
portability be implemented on May 1, 1993, or twelve days
after the pleading cycle in this proceeding is closed.

27 1d. at 5894, 5905 n.233. In particular, the Commission
reduced the notice period for these services to fourteen
days, eliminated the application of price cap and cost
support rules, and accorded AT&T's tariff filings a
presumption of lawfulness. Id. at 5894.
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carriers to provide unfiled discounts from their tariff
rates to individual customers pursuant to secret agreements
is patently unlawful, and should not be adopted. The
Commission can and should, however, allow all interexchange
carriers to determine the form of their tariffs, and to file
tariff revisions on one day's notice,

Respectfully Submitted,

AMERICAN TELEPHONE AND TELEGRAPH COMPANY

Roy E. Hoffinger

Its Attorneys

295 North Maple Avenue
Basking Ridge, New Jersey 07920

March 29, 1993
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