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SUMMARY

The Commission's decision to make its new ban on MDS settle-
ments apply retroactively to pending applications is unfair to
the thousands of members of the public who filed applications in
reliance on the rule permitting settlements, it is contrary to
the public interest, and it is contrary to law.

A settlement is a way for an applicant to reduce the odds
against him or her in a lottery. If there are 40 applicants in a
market each applicant has a one in 40 chance of winning the lot-
tery. If thirty of the applicants enter a settlement each of the
thirty has three chances in four of winning. The thirty ap-
plicants will share the license, but the chances of winning some-
thing rather than nothing are dramatically increased by entering
a settlement.

The Commission told the public it could file MDS applica-
tions and enter into settlements before the lotteries. 1In
reliance on the settlement rule thousands of members of the
public filed applications. Now, after the applications have been
filed, the Commission says the applicants cannot enter settle-

ments but will have to take their chances individually in the

lotte

the right to abuse the public in such manner. The Commission's
offer to refund the $§155 filina _fee because nf the change in the
rules is totally inadequate, since the cost of filing an applica-
tion was typically between $5,000 and $7,000, as the Commission

well knows.



The reason for the new rule is to deter speculation in the
filing of MDS applications. Supposedly the reason for applying
the new rule to pending applications is to avoid rewarding
speculators, but that is a non sequitur since these applications
have already been filed. If there has been speculation in the
filing of MDS applications in the past the fault lies with the
Commission which makes the rules, not with the public which
merely follows the rules laid down by the Commission. What the
Commission is doing here is punishing the public for its own past
mistakes.

Applying the new rule barring MDS settlements to pending ap-
plications is contrary to law because that is a retroactive ap-

plication of the rule, which is prohibited by Bowen v. Georgetown

University Hospital, 488 U.S. 204 (1988), since the Communica-

tions Act does not authorize retroactive rulemaking by the Com-
mission. The two cases cited by the Commission in support of ap-
plying the new rule to pending applications do not even address
that question, which was not at issue in either case. The Com-
mission apparently thinks that simply saying that it is applying
the rule "prospectively" to pending applications avoids the
problem of retroactivity, but that is not so. It is well estab-
lished in the case law under Bowen that applying a new rule to
pending matters is a retroactive application of the rule.

The Commission should reconsider its decision to apply the
new ban on MDS settlements to pending applications and make that

ban applicable to new applications only.






the thousands of members of the public who filed MDS applications
in reliance on the rule permitting settlements, it is contrary to
the public interest, and it is contrary to law.

1. THE RETROACTIVE APPLICATION OF THIS NEW RULE IS UNFAIR
TO PENDING APPLICANTS.

Under the Commission's random selection (lottery) rules in

oA St T T T il ST i\ D AN el T i w1 P of e

R Y - _ e
———————
1

chances tha; the individual applicants would have had if no
settlement had been reached (See Sec. 21.33(b) of the Rules, 47
C.F.R. Sec. 21.33(b)}). The effect of such settlements was to
reduce an individual applicant's risk in the lottery. For ex-
ample, if there were 40 mutually exclusive applications in a
market, instead of having a one in forty chance of winning the
lottery, if thirty of the applicants entered into a settlement
group each of them would have three chances out of four of win-
ning. Of course, the license would be shared by the thirty, not
owned outright by a single applicant, but the risk of losing to-

tally would be greatly reduced. The opportunity to enter into












is that the staff insists on processing 29 applications before
permitting them to dismiss themselves. So much for "Settlements
are in the public interest, because they reduce or eliminate ad-

ministrative burdens, delay and expense." MMDS Second Report and

Order, supra.

In its Comments in this proceeding USIMTA suggested that the
Commission could best accomplish its purpose of reducing the MDS
backlog by simply following its present rules and permitting
settlements "after filing", instead of obstructing settlements
among applicants, that there was no need for a ban on settle-
ments, and that there was certainly no need to apply a ban on
settlements retroactively to pending applicants. That is par-
ticularly so in the case of applications filed under the Same Day
Rule, where almost without exception all the applications in a
given market have been prepared by the same law firm or engineer
or application preparer, the applicants expect to enter into a
settlement, and there is a good chance of a full market settle-
ment which will require the Commission to process only one ap-
plication. It appears, however, that the Commission has somehow
become convinced that it is more important to punish some amor-
phous SPECULATORS lurking somewhere out there, than it is to
treat fairly members of the public whose only crime has been to
file, in good faith and at considerably cost, an application with

the FCC, most for the first time in their lives.



Had the Commission followed its own rules in the past most
of the presently pending MDS applicants would long ago have en-
tered settlements and would come within the "exception" carved
out of the retroactive rule (in footnote 34 on page 8 of the R&O)
for applicants already in settlement groups. It is ironic that
the exception applies only to the 1983 applicants who filed
before the right to enter settlements was granted by the Commis-
sion. They were real speculators, they did not file in reliance
on the right to enter settlements, so the are permitted to do so.
The later applicants, who did file in reliance on settlements,
are deprived of that right by the Commission. With logic 1like
this, is it any wonder MDS has been a major disaster area for the
Commission?

All this aside, the bottom line is that, as the Commission
acknowledges, making the ban on settlements retroactive will not
deter speculation. That being the case, it is contrary to the
public interest for the Commission to apply the ban to pending
applications which were filed in reliance on the right to enter
settlements.

3. APPLYING THE NEW RULE TO PENDING APPLICATIONS IS CON-
TRARY TO LAW.

In the R&0 the Commission cites two cases in support of its
decision to apply the new bar against settlements to pending ap-

plications, United States v. Storer Broadcasting Co., 351 U.S.







"In assessing the character of Storer's
grievance, we must put aside the Commission's order,
made simultaneously with its promulgation of the chal-
lenged regulations, which denied a pending application
by Storer for a sixth television license. That order
was reviewable only by a direct appeal within 30 days
under 47 U.S.C. [Section] 402(b), (c¢), (citation
omitted) and became final and conclusive upon Storer's
failure to appeal from it. Since that order cannot be
reviewed, and no relief from it may be granted in this
proceeding, it is only of the prospective effect of the
regulations, not their past application, that Storer
may complain." 351 U.S. 192, 208.

Thus, while there was a disagreement on whether Storer had stand-
ing, the question of applying the new rule to a pending applica-
tion was not before the Court, which may well account for the fact
that the Court did not address that matter. Storer does stand for
the proposition that the an applicant is only entitled to an Ash-
backer hearing when a substantial and material question of fact is
presented or the Commission is unable to make the necessary public
interest finding, but it has no relevance in the context of the
lottery procedures governing MDS, which are themselves a statutory
alternative to hearings.

In Hispanic Inf. & Telecommunications Network v. F.C.C., 865

F.2d 1289 (D.C. Cir. 1989), which involved ITFS (Instructional
Fixed Television Service), the Commission changed its rules to
favor local educational entities over nonlocal, and provided that
pending local applicants would be preferred over pending nonlocal
applicants in comparative hearings. On reconsideration, however,

the Commission, in the words of the court:



"provided that all nonlocal entities whose applications
were pending when the local priority period began would
be given ninety days to amend their applications to in-
clude a local entity within their ownership structures.
Applicants who successfully accomplished such amend-
ments would be considered local applicants and could
thus compete against other local parties under the com-
parative criteria.™ (865 F.2d at 1292)

Far from being a precedent for the Commission's supposed un-
limited authority to change its rules to deprive pending ap-
plicants of pre-existing rights, Hispanic would seem to be a

precedent for the Commission's recognizing on reconsideration

that it cannot ride roughshod over pending applicants, but must

make reasonable accommodations for the rights of such parties.

In Hispanic HITN, a pending nonlocal applicant, was unaware

of a mutually exclusive local applicant, did not amend to qualify

as a local applicant, and thus without a hearing had its applica-

tion denied in favor of the local applicant. In spite of this

scenario, which would seem to raise the question of applying the

new rule to a pending application, the validity of the
Commission's application of its new rules to HITN was not at

issue in the case. The court stated:

"HITN could have sought judicial review of the rules
themselves, as announced in the Reconsideration, but
chose not to do so. The appellant's counsel conceded
at oral argument that HITN is therefore precluded from
contesting the validity of the regulations in this
proceeding; the appellant's challenge is solely to the
FCC's interpretation of its own rules.”™ (865 F.2d4 at
1293, fn. 7)
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Thus in neither of the cases cited in the R&0 was the ques-
tion of applying a new rule retroactively to pending applications
before the court, nor was that issue addressed. The same cannot

be said of Bowen v Georgetown University Hospital, 488 U.S. 204

{1988), where the Court did directly address the question of
retroactivity in rulemaking, stating:
"Retroactivity is not favored in the law. Thus,
congressional enactments and administrative rules will
not be construed to have retroactive effect unless
their language requires this result. (Citations
omitted.) By the same principle, a statutory grant of
legislative rulemaking authority will not, as a general
matter, be understood to encompass the power to promul-
gate retroactive rules unless that power is conveyed by
Congress in express terms. (Citations omitted.) Even
where some substantial justification for retroactive
rulemaking is presented, courts should be reluctant to
find such authority absent an express statutory grant."”
488 U.S. 204, 208.
Paragraph 20 of the R&0 (p. 14) states that the new regula-
tions are issued by the Commission pursuant to the authority of
Sections 4(i) and 303(r) of the Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i) and 303(r). Neither of these
statutory grants of rulemaking authority conveys the power to
promulgate retroactive rules. That being the case, under Bowen
the Commission does not have the authority to apply this new rule
retroactively.
There is no question that applying a new rule to pending

applications is a retroactive application of the rule. By defini-

tion in the Administrative Procedure Act, 5 U.S.C. Section 551(4),
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a rule "means the whole or part of an agency statement of general

or partial applicability and future effect...". As products of a

notice and comment rulemaking proceeding under the APA, the new
settlement rules cannot be applied to applications filed before
their adoption. See the Bowen case in the D.C. Circuit, Geor-

getown University Hospital v. Bowen, 821 F. 24 750, 756 (D.C. Cir.

1987), and the extended discussion of retroactivity in the concur-
ring opinion of Justice Scalia in the Supreme Court decision, 488
U.s. 204, 216.

The D.C. Circuit Court of Appeals has had several occa-

sions to interpret Bowen and there is no doubt as to its meaning
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ruled that under Bowen applying a new administrative rule to a
pending matter is a retroactive application of the rule. 1In

Chaves County Home Health Service v. Sullivan, 931 F.2d4 914 (D.C.

Cir. 1991) the court stated:

"Appellants urge that their challenges before
the agency to the sampling auditing procedure were
rejected on the strength of HCFA Ruling 86-1 even
though that ruling was issued after their overpayment
assessments were made. If Ruling 86-1 changed HHS pro-
cedures, then its use here indeed would be impermis-
sably retroactive. See Bowen v. Georgetown Univ. Hosp.,
488 U.S. 204, 109 s. Ct. 468, 471-74, 102 L.Ed.2d 493
(1988)."

(931 F.2d at 923)
In Chaveg the court went on to find that the ad-
ministrative ruling in question d4id not change the agency's long

standing and well established practice, and rejected the
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appellant's retroactivity objection. Here the Commission can

hardly contend that its new settlement rule is not a change in
its practice. Thus, under Chaves, applying the new settlement
rule to pending applications is "impermissably retroactive".

In Motion Picture Ass'n of America, Inc. v. Oman, 969 F.2d

1154 (D.C. Cir. 1992) the Court stated:

"The Motion Picture Association of America (MPAA) asked
the Copyright Office to engage in a retroactive
rulemaking. The Office promulgated the requested
regulation, but refused to apply it retroactively. On
MPAA's complaint, the district court found in favor of
the Office for a very basic reason. In adjudication,
retroactivity is the norm; in legislation it is the ex-
ception. In rulemaking, the administrative analogue to
legislation, exceptions are fewer still. Agency power
is derived from statutes. If Congress has not con-
ferred retroactive rulemaking power on an agency, the
agency has none to exercise. (Citing Bowen v. Geor-
getown Univ. Hosp.) The Copyright Office has no such
power and we therefore affirm."” (969 F.2d at 1155.)

The Commission has no such power either, and applying the new ban
on settlements to pending applications is unlawful.

Bowen v. Georgetown Univ. Hosp., supra, dealt specifically

with administrative regulations of the HHS, but the strong lan-
guage used by the Supreme Court in disapproving retroactivity was
broader and applied to statutory enactments as well.
("Retroactivity is not favored in the law. Thus, congressional
enactments and administrative rules will not be construed to have
retroactive effect unless their language requires this result.”
488 U.S. at 208.) With respect to statutory amendments this lan-

guage has caused some confusion, since there is a line of Supreme
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Court precedent to the effect that, absent express congressional
direction to the contrary, a court should apply the statutory law
in effect at the time it renders its decision. (See Bradley v.

Richmond School Board, 416 U.S. 696, 716 (1974)). There 1is an

extended discussion of this matter by Judge, now Justice, Thomas

in the D.C. Circuit opinion in Alpo Petfoods, Inc. v. Ralston

Purina Co., 913 F.2d 958, n.6 at 963 (D.C. Cir. 1990). The
Supreme Court has recognized the "apparent tension" between these

two lines of authority in Kaiser Aluminum & Chem. Corp. v. Bon-

jorno, 494 U.S. 827, 110 S.Ct. 1570,1577, 108 L.Ed.2d. 842 (1990)
but has not yet resolved it.

While the question of the retroactive application of
statutory changes may be clouded, there is no dispute among the
courts with respect to the retroactivity of administrative rules.
As the 8th Circuit said in Simmons v. Lockhart, 931 F.2d 1226,
1230 (8 Cir. 1991): "Our Court recently rejected the Bradley line
of cases with respect to the retroactive application of an ad-

ministrative regulation. Criger,"” [v. Becton, 902 F.2d 1348,

1353-55 (8 Cir. 1990)].
It is also established that applying a new statute to a

pending case constitutes a retroactive application of the

statute. For exgwole. the Hth Cirenit =aid in Johnson v IIncle
?

Ben's, Inc., 965 F.2d 1363 (1992):
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"We must determine whether [Sec.] 101 of the Act
amending [Sec.] 1981 applies retroactively to cases
pending when the Act was enacted. We have not previ-
ously addressed the issue. Three circuits and the
Equal Employment Opportunity Commission have done so.
(Citations omitted.) All have found that the Act does
not apply retroactively to conduct occurring before the
effective date of the Act.

We find the holdings of all other circuits on this
issue persuasive." (965 F.2d at 1372.)
Even if the particular ruling had gone the other way, there
is no question that the courts recognize that applying a new

statute to a pending case constitutes a retroactive application

of the statute. Chaves, Johnson, and the cases there cited

demonstrate that the Commission's attempt to avoid the clear man-

date of Bowen v. Georgetown University Hospital, supra, by claim-
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It should perhaps be noted in passing that even under the
Bradley line of cases the Commission's application of the new
settlement rule to pending applications would not be upheld. As

the Fifth Circuit said in Johnson, supra., "[A] retrospective

operation will not be given to a statute which interferes with
antecedent rights." 965 F.2d at 1374. The court went on to say
that "This canon has a lengthy pedigree (citation omitted)
reflecting obvious and fundamental concerns of fairness and
predictability.” The court made reference to Bennett v. New Jer-—

sey, 470 U.S. 632, 638-40 (1985) stating:
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"In distinguishing Bennett from Bradley, the Supreme

Court noted that the rule in Bradley was limited by

'another venerable rule of statutory interpretation,

i.e., that statutes affecting substantive rights and

liabilities are presumed to have only prospective

effect.' (965 F.2d4 at 1374.)

Thus, even if Bradley somehow applied here, under Bennett
the Commission's new bar on settlements could not be applied to
pending applications because to do so would deprive pending ap-
plicants of their antecedent substapntive riaght to reduce the aodds

against them in lotteries.

CONCLUSION

Having adopted a rule permitting MDS applicants to enter
settlements which reduce the odds against them in lotteries, and
having received thousands of applications from the public filed
in reliance on that settlement rule, and now having adopted a new
rule which prohibits settlements in the future, it is fundamen-
tally unfair for the Commission to make the new rule applicable
to the pending applications as well. To do so deprives the
public applicants of the substantive right they had under the old
rule to join together to reduce the odds in the lottery.

Making the new rule retroactive to pending applications is
also contrary to the public interest because it does not ac-
complish the supposed goal of the new rule of deterring specula-
tion, and it compounds the Commission's error in delaying the

settlements authorized by the o0ld rule until after all the ap-
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plications in a market are accepted for filing. First the Com-
mission delayed settlements contrary to its own rule, and now it
is forbidding them altogether.

Under the governing law, Bowen v Georgetown University

Hospital, 488 U.S. 204 (1988), making the new ban on settlements
applicable to pending applications is unlawful because it is a
retroactive rulemaking which is not authorized by the Communica-
tions Act of 1934, as amended. USIMTA respectfully submits that
the Commission should reconsider its decision to make the ban on
MDS settlements applicable to pending applications and reverse
that decision, so that the new rule will apply to applications

filed after its adoption only.
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