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1. On March 12, 1992, the Commission released a NQtice of PrQPosed
RUlemaking1 (~) proposing changes to the rules that govern formal
complaints agaifts"£ 'cOiilnbn Cllrriers'.. With the \'goal of expediting resolution
of formal complaintd, w~ preBent~d' for public comment rules which would
shorten filing deadlines, eliminate unnecessary or redundant pleadings, and
modify and consolidate the discovery process.

2,. This Report and Order adopts certain of the proposed rules which
will further th~ objective of more timely complaint resolution without
adversely affecting the parties. Specifically, we are adopting rules
providing for oral rulings by the staff on interlocutory matters, protection
of proprietary materials exchanged during discovery, uniform pleading
standards for briefs, and elimination of reply pleadings. We are not,
however, substantially modifying the formal complaint timetable since the
modest time savings that 'C'ould be realized by such revision are outweighed by
inconvenience and burden':'dn' '''the parties. 'We are also retaining relevance as
a basic standard for discovery. The full text of the rules is set forth in
Appendix B.

II. BACmROOIID

3 . The Commission's pleading requirements and procedures applied in
formal complaints cases were last revised in Amendment of Rules Governing
Procedures tQ Be FollQwecfwnereFOrinal Complaints Are Filed Against Common
Carriers, Report and Order, 3 FCC Rcd 1806 (1988) (1988 Formal Complaints
Rule$ReviSiQP). That action set explicit requirements with respect to the
content of pleadings, codified informal practices regarding briefs and
status conferences, and introduced discovery. Since adoption of those rules,
the . demand on Commission resources imposed by formal' complaint cases has
changerl significantly. In the four fiscal years since the last rule
revision, receipts of' formal complaints have tnore than doubled over the
previous four year period. In addition, in 1988, .after adoption of the
revised formal complaint rules, Section 208 of the Communications Act (the
ACt.) ,'was amended to require that complaints challenging the lawfulness of "a
charge, classification, regulation or practice" are to be resolved within 12
months of filing, 15 month's if the case involves facts of "extraordinary
complexity;:" ~417 U.S.C. §' 208 (b) (1); Federal Communications Commission
Authorization Act of 1988, Pub. L. No. 100-594, 102 Stat. 3021 (Nov. 3, 1988)
(FCCAA) . Both the unprecedented number of complaints filed during recent
years' and the statutory time limits for resolution imposed by Section
208(b) (1) compelled us to examine ways in which the complaint process can be

1 Amendment • of Rules Goverriing Procedures to' B~ Followed When Formal
Complaints Are Filed Against Common Carriers, 7 FCC Rcd 2042 (1992).
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accelerated. That objective led to initiation of this proceeding and the
specific rule changes proposed in the NPRM.

4. Twenty comments and 11 replies regarding the proposed revisions
were filed by parties who have participated in the fo~l complaint process
as complainants, defendants, or counsel. Commenters are listed in Appendix
A. Unanimously, the parties support our objective of expediting resolution
of formal complaints. However, many conunenters believe that many of the
contemplated time savings would be outweighed by additional burdens on the
parties. Further, some commenters maintain that in some instances, the
proposed rules may not operate as anticipated and, actually, could increase
controversies and prolong proceedings. Finally, many commenters note that
the ~ seeks to reduce the time necessary to close the record in formal
complaint proceedings. They urge the Commission to also explore ways to
promote more timely resolution once the record is closed. 2

!'

5. The following discussion
proposals, discussing the proposed
address miscellaneous matters raised
in any specific NPRM proposal.

first addresses the specific NPRM
rule sections sequentially. We then
by the parties that were not addressed

III. DISCUSSION

A. General pleading requirellellts (section 1.720)

6. Proposal. We proposed to amend general pleading requirements to
explicitly require that "all statements purporting to suriunarize or explain
Commission orders or policies must cite, in standard legal form, the
Commission ruling upon which such statements are based."

7. Comments. Only one party, Allnet, commented on this proposal,
voicing support yet proposing further amendment to require parties to file
with their pleadings all materials which are cited in those plet lings and are
not already on file with the Commission. Specifically, Allnet would require
a party to include with its pleadings "all documents [which] it intends to
use to support its assertions of fact." If such documentation were not filed

2 The Commission is firmly committed to resolving qomplaints in the most
timely manner possible. In addition to the procedural proposals set
forth in the NPRM, which were developed as a result of an internal
review of the formal complaint process, we have also iltlProved case
management and our own internal procedures. In a comprehensive drive to
decrease the amount of time complaints remain pending after the record
has been closed, we have also instituted a backlog J:eduction plan and
implemented aggressive discovery management. In addition, a pilot
proj ect has been initiated to offeJ: parties to formal complaints the
option of seeking to resolve their disputes through alternative dispute
J:esolution (ADR). ADR provides an opportunity for parties to explore
settlement through mediation or arbitration before a neutral party.

3



along with the underlying pleading, it could not be relied upon at a later
date. Allnet asserts that such a requirement is necessary to check the
tendencies of defendant-carriers to "sandbag" documents supporting their
assertions. In Allnet's view, this provision would reduce discovery and
facilitate settlement by placing supporting documentation on the record at
the earliest possible time. Two parties express strong opposition to
Allnet's plan. Ameritech contends that Allnet's filing requirement would, in
practice, effectively shift the burden of proof from the complainant to the
defendant. United Video ~ al. agree that an undue burden would fallon
defendants. Moreover, according to these commenters, such a filing
requirement would add to the formal complaint process a new area of
peripheral dispute. and increase administrative burden on the Commission staff
who would .have to handle a virtual flood of documentary records.

-,

8. Decision. We believe our original proposal to require full
identification and proper citation of Commission decisions or policies that
are discussed in formal complaint pleadings will enhance the ability of the
Commission staff and opposing parties to quickly identify and research the
alleged basis of claims being made. Thus, as proposed in the ~, this
provision is being added to our general pleading requirements. However, we
will not adopt Allnet' s proposal. We are not confident that discovery
would, in fact, be reduced as Allnet envisions. Certainly, many of the
disputes that have delayed the discovery process would not be eliminated or
reduced, but simply transferred to a different point in the .proceeding. We
believe that the discovery process, discussed in more detail below, provides
an adequate vehicle for parties to seek the facts and documentation necessary
to prosecute or defend their claims. We agree that Allnet' s documentary
filing requirement would inevitably add to the controversies attendant to our
consideration of formal complaints. 3 At the least, we foresee disputes over
what constitutes a citation or reliance sufficient to require submission of
the underlying evidence, what portion of a document must be submitted,
whether a document is exempt due to privilege, and whether a document will be
accorded confidential status.

B. Answers (section 1.724)

9. Proposal. The ~ proposed to reduce the permissible time for a
defendant to file an answer to a complaint from 30 to 20 days from date of
service. In making this proposal, we noted that a 20 day deadline conforms
with the parallel requirements contained in Rule 12(a) of the Federal Rules
of Civil Procedure. Fed. R. Civ. P. 12(a).

10. Comments. While some parties support cutting ten days from the
answer deadline, most commenters object to any reduction in the time
available to respond to a complaint. Those advocating a reduced deadline

3 To the extent Allnet's proposal is intended to reach unpublished
decisions, private industry studies, and other similar documentation
that is not readily available, there is already ample authority in
existing rules to ensure that such materials can be obtained by the
Commission and opposing parties. See 47 C.F.R. §§ 1.720(g), (h); 1.731.
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appear to support the obvious time savings and say that in those cases where
additional time is necessary extensions cbuld be granted. 4 Those parties
objecting to"a reduced answer deadline predict that defendants would be more
likely to seek extensions of time if the deadline is cut. Commenters contend
that such requests complicate the proceedings and, in many cases, reduce or
eliminate the contemplated time savings. 5 Further, commenters note that
under the Commission's rules, extensions of time are granted only for good
cause, while in federal civil practice such extensions are routinely
granted. 6 In addition, several parties suggest that answers filed in federal
district court may require less preparation than those filed in formal
complaint cases before the Commission. 7 Under the Federal Rules of Civi!
Procedure only notice pleading is required, with a full evidentiary trial
available to establish pertinent facts. In contrast, compleFe "fact"
pleading is required before the Commission to establish a paper record
sufficient for resolution. Hearings are conducted in only the very rarest
circumstances.

11. Finally, those opposing any reduction in the answer deadline
. emphasize that in order to answer a complaint, a defendant - - who may be

completely unaware of the existence of a dispute until served with the
complaint - c may be required to retrieve relevant materials from off - si te
storage and locate individuals no longer employed by the company. In
contrast, the complainant will have had up to two years to prepare a formal
complaint. S

\

12. Decision. We will not change the current answer deadline. In
proposing the reduced answer deadline, as well as other time reductions
discussed below, it was our general belief that although the' individual
increments at issue may be relatively short, such increments accumulate and
can be significant in allowing us to meet bur obligation to issue final
appealable orders within the 12-15 month deadline applicable to those
complaints falling within the scope of Section 209 (b) (1) of the Act: 47

U.S.C. § 208(b) (1). We remain concerned with ensuring that formal complaints
are ripe for resolution at the earliest possible time, especially in those
cases subject to expedited processing under Section 208(b) (1). However, we

4 See,~, Comments of Ameritech at 5; Reply C~ents o~ ~eritech at 2;
Comments of AUnet ativ; Comments of Bell Atlantic at 1 n. 4; Comments
of WTG at 1-2.

5 Comments of MCI at 8; Comments of Sprint at 3; Comments of U S west at
3.

6 Comments of Centel at 3; Comments of GTE at 2; Comments of NYNEX at 3;
Comments of United Video et al. at 4.

7 Comments of BellSouth at 2; Comments of Hirrel at 5; Comments of SWBT at
1-2; Comments of United Video et al. at 4.

S Comments of Centel at 2-3; Comments of FCBA at 3-4; Comments of MCI at
7.
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are· also committed to eOEJuring that parties to formal complaint actions are
afforded a reasonable oPportunity to prosecute or defend a complaint. With
respect to answers to complaints, it is important that defendants are not
unduly hamPered in responding to the charges against them. We believe those
parties opposing the reduced deadline have explained that the different
procedures apd requirements imposed by the Commissiop's rules and the Federal
Rules of Civil Procedure justify different deadlines for parallel p1eadings. 9

In addition, these commenters have presented reasonable evidence that given
the possible difficulties of gathering information regarding transactions up
to two years. old, the proposed time reduction would unreasonably impair a
defendant',s ability to answer fully the complainant's allegations without
yielding a benefit sufficient to mitigate this added burden.

c. Replies (Section 1.726)

13. Proposal. We proposed to prohibit complainants from filing replies
to defendants' answers to complaints except in those limited circumstances
when an answer presents affirmative defenses factually different from any
denials contained in the answer. Under the present rule, replies are
permitted but not mandatory; failure to reply does not constitute an
admission of 'any facts contained in the answer except with respect to those
included in ~ff,irmative defenses.

14 . Comments. Most of the parties commenting on our proposal ei ther
active1ysupport or do not object to the elimin~tion of routine replies. 10
Nonetheless, several parties suggest some adjustments to prevent confusion
and to ensure that admissions are not gained as a result of a party's
difficulty in distinguishing whether an affirmative defense is factually
different from a denial. l1 Similarly, the parties opposing adoption of the
proposed rule. are also concerned with the possibility for confusion, and
suggest that there may not always be a clear distinction between a defense
and a denia1. 12 These parties also suggest that replies are a valuable
element of the adversarial process that should be preserved. 13

9 In the ~, we noted that the
;n drafting our procedures.
pecessary, or evep preferable
directly on the Federal Rules
2043 P. 3.

Federal Rules can provide useful gui~ce
We also recognized that it is pot

in all cases, to model all of our rules
of Civil Procedure. ~,7 FCC Rcd at

10 Comments of Allnet at v; Comments of AT&T at 3; Comments of Ameritech at
5; Reply Comments of NATA at 1-2; Comments of Sprint at 3-4; Comments of
q S west at 5; Comments of United Video tt Al,. at 3, 6; Comments of Wl'G
at 2.

11 Conunents of Allnet at V; Reply Comments of NATA at 1-2; Comments of
Sprint 'at 4.

12 ~,Comments of FCBA at 6; Comments of NCl at 11-13.

13 ~, Comments of Hirrel at 7.
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15. Decision. Replies will no longer be permitted l,Ulder our rules,
except to respond to specifically captioned affirmative defenses contained in
the defendant's answer to the complaint. The fact that the complainant bears
the burden of proof was a significant factor when the Commission decided,
four years ago, to retain routine replies to answers. 14 However, as we have
noted already in our current review of the formal complaint rules, it has
been our experience that in most cases replies do not significantly aid the
Commission in resolving factual or legal issues and, in fact, often simply
repeat arguments that were, or should have been, made in the original
complaint. IS Although one party suggests that defendants will be inclined to
"take greater liberties with the facts" if they know tha.t replies are not
permitted,16 we also observe that complainants might be encouraged to file
more carefully drafted complaints if routine replies are discontinued. In
addition, as explained more fully below, because of other rule changes
regarding the submission of briefs, complainants will have an additional
opportunity, beyond that afforded by the complaint itself, to present their
cases to the Commission. Thus, discontinuing the pleading opportunity
encompassed by routine replies will not adversely affect a complainant's
ability to satisfy the burden of proof. Further, to toe extent that a
complainant's right to reply currently provides a check on the veracity of a
defendant's answer, the right to file briefs can serve a similar purpose. In
addition, it has been our experience that briefs are much more valuable tools
for the staff to use in assessing the validity of a complaint. Thus,
eliminating routine replies will not harm either the complainant's interests
in prosecuting a case or the Commission's interests in compiling a complete
record for resolution.

16. Nonetheless, we believe that· some refinements are necessary to
remove confusion regarding the limited circumstances in which a reply will be
allowed. We agree that it could be difficult to discern whether an
affirmative defense is factually different from an answer. Consequently, we
will not adopt this distinction to determine whether or not a complainant is
entitled to file a reply. Instead, replies will be permitted any time an
answer includes an affirmative defense. Some parties suggest that it can be
difficult to distinguish affirmative defenses from denials; we believe that
this concern can be easily remedied by requiring that affirmative defenses be
specifically captioned as such .17 In addition, failure to reply will no
longer be construed as an admissiop of any allegations contained in an
affirmative defense. Thus, replies will be truly voluntary.

14 1988 FOrmal Complaints Rules Revision, 3 FCC Rcd at 1808.

15 ~,7 FCC Rcd at 2043.

16 Comments of Hirrel at 7.

17 Section 1.724 I pertaining to answers I is being amepded to specify this
requirement.
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D. IIotioos (seetioo 1.727)

17 . proposal. We proposed several changes intended to curb the
proliferation of motions that either address procedura.l issues of minimal
significance or repeat substantive allegations contained in the major
pleadings. First, we proposed to alter the filing window during which
motions may be submitted. Currently, motions to make more definite and
certain must be filed within 15 days after service of a complaint while other
motions can be filed at any time during the pendency of a case at the
discretion of the movant. Under the proposed rules, no motions could be
filed until the time an answer is due, except when a complainant moves for
dismissal. In addition, motions to make more definite and certain would be
filed with the answer to the complaint, which would, notwithstanding the
motion, be required to respond to those allegations that could reasonably be
addressed. Motions for dismissal or summary judgment would also be due along
with the answer, unless they are based upon information discovered after the
deadline for filing the answer and clearly so state, identifying the
particular information and the occasion of its discovery. Finally,
consistent with the proposal to discontinue routine replies to answers to
complaints, replies to oppositions to motions would also be prohibited in
formal complaint proceedings. 18

18. Comments. In general, the commenters oppose the proposed
amendments regarding formal complaint motion practice. . Some parties
disagree with the purpose underlying the proposed rules and suggest that
rather than attempting to discourage the filing of motions, the Commission
should, in fact, encourage submission of such pleadings which, they contend,
can be an efficient means of framing issues and expediting resolution. 19

Even most of those parties who do not apparently quarrel with our goal of
reducing the number of motions filed in formal complaint cases, believe that
the proposed rules could be counterproductive while at the same time unduly
restricting a party's ability to prosecute or defend a formal complaint. 20
Specifically, they contend that a defendant should not be precluded from
seeking clarification or dismissal before answering an impermissibly vague or
legally insufficient complaint. Some parties suggest that if motions to make
more definite and certain must be filed with the answer, defendants will
simply deny unclear allegations. If the motion is granted and a reframed
complaint is presented, additional time will be required for answering.
Parties also oppose any pre-discovery deadline for summary judgment motions,
contending that such motions are typically filed to present significant

18 We also proposed to change the deadline for filing motions to compel
responses to discovery initiatives. This proposal is addressed below
in Section E(2) which concerns discovery matters. See~' 25-31.

19 Comments of GTE at 2-3; Reply Comments of United Video et al. at 5.

20 ~, Reply Comments of Ameritech at 3; Comments of MCI at 8-10;
Comments of Pacific Companies at 1-2.
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factual evidence that allegedly obviates the need for a trial. 21 Finally,
several parties oppose elimination of replies to oppositions to motions. 22

19. Decision. We agree that motions, when jUdiciously used, can be an
effective means of promoting resolution. However, frequently such pleadings
are not used in a judicious manner and instead become a means for delay
rather than expedition. In proposing the motion rules encompassed by the
NPRM, we attempted to discourage the filing of repetitive or inconsequential
motions while still protecting the parties' legitimate interests in
prosecuting or defending a complaint in the most complete manner possible.
Based upon our review of the record we now conclude that these proposed rule
changes could interfere with these interests. Thus, with the exception of
the provision eliminating replies to oppositions to motions, we will not
adopt the proposed rules but retain existing rules governing motion practice
in formal complaint proceedings.

20. As explained in the NPRM, we believe that replies to oppositions to
motions are not essential to protecting the interests of the parties or
significantly aiding the Commission in resolving major controversies. We
recognize that, as the parties have noted, the time currently allotted for
the filing of such replies is only five days. However, our proposal to
eliminate this pleading opportunity was not premised exclusively on time
saving factors. We also seek to compile a more concise record for
resolution. Discontinuation of replies in the motion context should
encourage movants to support more thoroughly their requests with appropriate
facts and legal authorities in the original pleading.

B. Interrogatories to parties (section 1.729)
Other forms of discovery (Section 1.730)
Confidentiality of information produced through discovery .(8ection
1. 731)

21. In these three sections, we proposed rules intended to simplify and
expedite discovery. We proposed to accomplish this objective by reducing
certain filing windows and deadlines, bifurcating proceedings so that

21 Comments of GTE at 3; Comments of MCI at 9 -10; Comments of Pacific
Companies at 2; Reply Comments of SWBT at 2-3; Reply Comments of United
Video et al. at 5. Some parties also suggest that motions for summary
judgment either are not, or should not be, permitted in formal complaint
cases unless they are explicitly identified in our rules. Comments of U
S West at 6; Reply Comments of SWBT at 3. The specific identification
of certain types of motions in the rules, however, would not constitute
an exclusive or comprehensive listing of all actions permissible in
formal complaint proceedings. In fact, summary judgment motions have
been filed in past cases. See NRTC v. Southern Satellite Systems, et
al., File Nos. E-91-044 - 046, 7 FCC Rcd 3213, 3215 (Com.Car.Bur. 1992).

22 Reply Comments of Ameritech at 3; Coounents of NATA at 11; Comments of
Pacific at 2; Coounents of United Video ~ li. at 7 - 8. But see Reply
Comments of Allnet at 4-5; Comments of FCBA at 7.
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discovery regarding damages would be prohibited until after liability had
been established, providing confidential treatment of materials exchanged
through discovery, and specifying that discovered materials should not be
filed with the Commission unless directed by the staff. In addition, we
sought comment as to whether we should draft new rules regarding several
other discovery- related matters. Specifically, we asked whether removing
relevance as grounds for objecting to an interrogatory or document request
would expedite discovery without adversely affecting the parties. In
addition, we invited comment as to whether discovery should be permitted only
when so ordered by the staff. Finally, assuming that damage and liability
would be acted on separately, commenters were asked to consider whether it
would be advantageous to provide for a limited period, following release of
an' order assessing liability, during which the parties could engage in
settlement negotiations or submit their damage claims to voluntary
alternative dispute resolution.

1.. Self-Bxecuting Discovery

22. Propo§al. In the NPRM, we stated our belief that discovery is not
always necessary to compile an adequate record for resolution. Therefore, we
asked commenters to consider whether self-executing interrogatories should be
retained or whether we should adopt a rule whereby no discovery, including
interrogatories, could be undertaken absent an affirmative order by the
staff.

23. Comments. Only one party - - Bell Atlantic - - believes that it
would be desirable to prOhibit discovery unless ordered by the staff. Bell
Atlantic agrees that discovery is not always necessary, particularly to
resolve issues of l.iability. In reply, MCI suggests that Bell Atlantic's
reservations regarding self-executing discovery would be allayed quite simply
by deferring discovery regarding damages until after liability has been
established, as provided in the bifurcated approach to discovery. Several
commenters strongly oppose any move to rescind self-executing discovery,
suggesting that the relaxation of common carrier reporting requirements,
implemented under the Commission's deregulatory policies, has elevated the
importance of discovery as a tool in developing the facts necessary to
resolve disputes. 23

24. Decision. We believe the benefits of self-executing discovery
through interrogatories are substantial and should be retained. We
tentatively expressed this view in the NPRM, and have received no comments
that convince us otherwise. While we also believe that discovery is not
strictly necessary in all cases, it is our conclusion that the delays and

23 Comments of FCBA at 8-9; Comments of Hirrel at 8; Comments of Mcr at 14,
17-18; Reply Comments of Mcr at 12; Comments of NATA at 6. Some parties
also suggest that our rules should be modified to make requests for
production of documents self -executing. Comments of NATA at 6 - 8;
Comments of Sprint at 4-5. iYt ~, Reply Comments of BellSouth at 4;
Reply Comments of Pacific Companies at 3; Reply Comments of United Video
~U.atl-2. I
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disputes that would certainly occur as parties sought permission to engage in
discovery would not promote expedition. We fear that requiring Commission
authorization before any discovery can be undertaken would simply add another
area of dispute and potential for delay. C In our view, the b~rden imposed by
a limited number of interrogatories does not outweigh the advantages in
assembling, at the earliest possible time, a factual record for resolution. 24

2. Discovery Tiaetable

25 . Proposal. In the ~, we proposed that the time available to
initiate discovery be reduced so that, unless otherwise ordered by the staff,
neither interrogatories nor document requests could be served before an
answer is due or more than 20 days after such date. 25 We also proposed to
alter certain filing deadlines so that (1) answers to interrogatories and
responses to other discovery initiatives documents would be. due within 20
days after service instead of 30 days; (2) objections to the breadth of
discovery would be due within 10 days after service, rather than along with
the answers to interrogatories; and (3) motions to compel answers and/or
production of documents would be due wi thin 5 days, rather than 15 days,
after the answer deadline or the date Objections were filed.

26. Comments. Commenters generally oppose our proposals to alter the
discovery timetable. Several parties are concerned that the abbreviated time
frame for initiating discovery would put defendants at a particular
disadvantage in framing their interrogatories and document reqUests. 26 These
parties again note the disparate circumstances of complainants, who have had
up to two years to prepare a case, and defendants, who may be served with
little or no warning. MCI suggests that the defendant's preparation of
discovery requests may be especially difficult as they pertain to a
complainant's reply, since the proposed deadline for serving interrogatories
or seeking document production would be only 10 days after the reply is
filed. NYNEX suggests that rather than cutting the time available to serve

24 Self -executing discovery is not being expanded to include requests for
depositions or production of documents. The current system whereby
parties seek Commission approval for such discovery tools strikes a
balance between a requester's interest in compiling a complete factual
record and a respondent's interest in minimizing discovery burdens.

25 CUrrently parties may initiate discovery by serving up to 30 single
self -executing interrogatories during the time period beginning with
service of the complaint and ending 30 days after the date a reply is
due to be filed. In addition, parties may seek further discovery up to
30 days after answers to interrogatories are due.

26 ~, Comments of rCBA at 9-10; COJ:'M\ents of MCI at 15. Separately,
several commenters support the proposal to defer any discovery until the·
time the answer to a complaint is due. ~~, Comments of NYNEX at
4; Comments of United Video ~ Al. at 9. .
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II,

I
'I

interrogatories, the Conunission should extend the deadline to conform with
that currently in effect, which assumes that replies will be routinely filed.

27. Some parties are also concerned that subjecting requests for
production' of documents to the same initiating deadline as that applied to
interrogatories will thwart the effective use of this discovery tool. 27

These parties argue that in many instances the need for document production
or other additional discovery is only apparent after reviewing the answers to
interrogatories. The DC PSC suggests that motions seeking additional
discovery, including production of documents, be permitted up to 15 days
from receipt of answers to interrogatories.

28. Parties also object to cutting deadlines for the sul::1mission of
various discovery papers. Rules which would cut deadlines for answers to
interrogatories, obj ections to the breadth of discovery, and motions to
compel are overwhelmingly opposed by those parties commenting on the
proposals. 28 They assert that the proposed time cuts would impose undue
burdens on the parties without yielding any significant or demonstrable
benefits toward expediting or simplifying discovery. rn fact, some parties
suggest that these provisions could backfire by generating more motions for
extension of time and encouraging parties to file motions to compel simply to
preserve their i-ights. 29

29. 6ecision. We believe that commenters have presented legitimate
reasons for retaining most elements of the existing timetable for discovery.
First, we agree that interrogatories and requests for other discovery, such
as product::Con of documents, should be maintained on separate schedules.
This enables parties to review answers to interrogatories to determine what,
if any, further discovery is desired. Thus, we will not adopt the proposed
rule that would require that requests for discovery beyond the self
executing interrogatories be initiated within the same period as the
interrogatories. However, the time available to request further discovery
will be reduced. Any requests seeking document production, depositions, or
additional interrogatories will be due within 15 days after the date that
answers to self -executing interrogatories are served, rather that within 30
days, as currently allowed. We believe that given the limited number of
self-executing interrogatories permitted under Section 1.729, this period is
sUfficient' to review answers and determine what further discovery may be
necessary.

30. The initiating date opening the filing windows for discovery will
not be changed. The NPRM proposal that all discovery be deferred until the
time an answer ,is due presumed that discovery would be conducted only when so

27 Comments of DC PSC at 6-7; Comments of Mcr at 15.

28 Comments of BellSouth at 4-5; Comments of DC PSC at 5-6; Comments of Mcr
at 15 -17; Reply Comments of Mcr at 14 -16; Comments of NYNEX at 4 - 6;
Comments of Pacific Companies at 4-5.

29 Reply Comments of MCr at 15; Comments of NYNEX at 5-6.
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ordered by the' Commission; the deferral of discovery until after the answer
due date would have provided a period during which the staff could have
reviewed the complaint to determine whether any, or what, discovery should be
permitted. However, since the right to engage in discovery through self
executing interrogatories is being preserved, we believe our goals of
expedition would be better served by retaining the current rule whereby the
period in which discovery may be initiated runs from service of the
complaint. In. addition, the terminating deadline for service of self
executing interrogatories will not be cut by ten days as proposed in the
NPRM. We find credible the commenters' assertions that such a reduction
could unfairly affect a defendant's ability to properly frame such discovery
requests. Thus, this deadline will be set at 30 days after the date an
answer to the complaint is filed. 30

31. We are also convinced that the time savings that would accrue from
reducing the deadlines for response to discovery initiatives (from 30 to 20
days) and for filing motions to compel (from 15 to five days) are not
significant enough to outweigh the hardships to the parties caused by reduced
deadlines. The same factors relating to retrieval of relevant records and
identification and location of knowledgeable individuals that influenced our
decision not to cut the deadline for defendant's answer to a complaint also
apply here with respect to answers to interrogatories or other discovery
initiatives. In addition, with respect to motions to compel, we believe that
the parties have raised a valid point in suggesting that a deadline as short
as five days, as proposed in the NPRM, could deprive parties of the
opportuni ty to analyze the answers provided in response to discovery and
determine whether a motion to compel is truly necessary. Parties could be
inclined to file such motions simply to preserve their rights when, given
more time, they might have concluded that they were not necessary.

3 . Bifurcation of Discovery

32. Proposal. In the NPRM, we asked parties to address whether the
delays and expenses of protracted discovery could be ameliorated by
postponing any discovery regarding damages until after we ruled on liability.
The premise underlying this proposal was that the considerable time and
effort expended by the parties and the Commission staff on damages discovery
is effectively wasted if no violation or liability is found. We asked
whether the savings that could be realized through such bifurcation would be
significant, especially in light of the possibility that under a bifurcated
approach, discovery delay and expenses could actually increase if liability
were found and a second round of discovery on the separate issue of damages
was required. Parties were asked if they would favor the imposi tion of a
brief settlement period following a liability determination and prior to any
further proceedings on damages.

30 We recognize that for those cases where replies are filed, this deadline
represents a reduction in the time currently available to a defendant to
serve any interrogatories based on the reply. However, given the
limited information that\ should be properly included in a reply, the
time allotted should be sufficient.
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33. Comments. Many commenters support the general proposition of
deferring damages discovery,31 while still expressing some of the same
concerns shared by those parties who oppose such a bifurcated structure.
One party believes that the effectiveness of bifurcation may be dependent
upon Commission efforts to aggressively promote settlement. 32 If a
bifurcated approach is used, several parties endorse the proposal to
establish a brief settlement period following the liability determination and
prior to commencement of damages discovery. 33 Several parties, including
both supporters and opponents of a bifurcated discovery system, speculate
that deferring discovery regarding damages may discourage early settlement
efforts since the parties may not be adequately inf,ormed as to what the case
is "worth. ,,34 In addition, some commenters note that since many areas of
inquiry can relate both to liability and damages, bifurcation may be
difficult to administer, and may generate new discovery disputes. 35 Opinion
is virtually unanimous that when the proposed inquiry concerns issues of both
liability and damages, full discovery should be permitted during the
liability phase. BellSouth, however, apparently believes that even with such
a proviso, any attempt to bifurcate discovery is simply unworkable. Thus,
BellSouth states that even if the Commission chooses to adopt a bifurcated
approach to resolution, discovery itself should not be similarly bifurcated.
Finally, . some parties urge the Commission to retain discretion to conduct
each proceeding in the manner determined to be most effective for the
individual case at hand. 36

34. Decision. We are not adopting a rule providing for bifurcated
discovery in all cases. It is apparent that in cases where liability is not
found, a bifurcated approach to discovery would reduce the burdens of
contentious and protracted discovery both for our staff and, to an even
greater degree, for the parties. In fact, we have alreadY exercised our
discretion to bifurcate discovery when information regarding certain distinct

31 Comments of Centel at 4-5; Comments of Hirrel at 9; Comments of MCI at
19; Comments of NYNEX at 6-7; Comments of U S West at 7-8; Comments of
United Video et al. at 9, 11-13; Comments of WTG at 2.

32 Comments of FCBA at 9.

33 Comments of Bell Atlantic at 2; Comments of Centel at 5 - 6 (to limit
potential delay, proposes deadline of five days for parties to notify
Commission as to whether they wish to pursue settlement); Comments of
NYNEX at 6-7; Comments of United Video ~ al. at 13; Comments of WTG at
2.

34 Comments of BellSouth at 4; Comments of GTE at 5; Reply Comments of MCI
at 23-24. But~, Reply Comments of Allnet at 3-4.

35 Ls.,., Comments of BellSouth at 4; Comments of DC PSC at 5; Reply
Comments of MCI at 23-24.

36 Comments of DC PSC at 4-5; Reply Comments of Pacific Companies at 2.
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th"reshold issues was necessary for resolution. However,
which is almost certain to be experienced if two rounds of
be necessary, bifurcation is not appropriate for all cases.

given the delay
discovery should

35. Accordingly, we are adopting a rule explicitly affirming our
discretion to conduct bifurcated proceedings, either by bifurcating discovery
itself, or by bifurcating our action into liability and damages phases. We
are specifying, as several commenters urge, that in those cases where
discovery is bifurcated, inquiries that relate dually to liability and
damages will be permitted during the initial discovery conducted during the
liability phase. In addition, as suggested by Centel, we are adopting a rule
whereby in bifurcated proceedings, parties will be afforded five working days
following a decision establishing liability to notify the Commission as to
whether they wish to pursue settlement. If parties inform the staff that
they are entering flettlement negotiations, any discovery regarding damages
will be deferred for at least 20 days after release of the liability order.

". Objections Based on Relevance; .Adlllissions through Discovery

36. Proposal. In the NPRM, we solicited comment regarding the
desirability of removing relevance as a permissible objection to discovery.
We suggested a system whereby parties could refuse to answer interrogatories
seeking information they believed to be irrelevant. However, such a refusal
to answer would be deemed to be an admission, relevant only for purposes of
resolving the complaints, of ~llegations contained in the interrogatory.

37. Comments. Commenters are virtually unanimous in their vigorous
opposition to any system whereby admissions are gained by refusal or failure
to answer properly an interrogatory. 37 The parties agree that abandoning
relevance and adopting the admission process described in the ~ would
encourage abusive discovery, as parties seek to gain admissions rather than
information. The system is unworkable, they contend, since a proper
interrogatory asks a question rather than makes an allegation. A process of
gaining admissions through discovery would introduce new areas of disputes as
parties argue over whether an admission was made and what was actually
admitted. In addition, most commenters voice similar opposition to any
deviation from the current relevancy objection. 38 According to NYNEX,
abandoning the relevancy standard is inconsistent with allowing objections to
the breadth of discovery as provided in Section 1.729 (6) of the proposed
rules. ~,7 FCC Rcd 2042, 2047. Some parties suggest that the Commission
adopt the explicit requirements for relevancy enunciated in the Federal Rules
of Civil Procedure -- discovery is permitted regarding any matter relevant to

37 Continental alone voices support for such a system. Comments at 3-4.

38 ~, Comments of AT&T at 5-7; Comments of Bell Atlantic at 3; Comments
of BellSouth at 8-9; Comments of FCBA at 10-12; Comments ofMCI at 20;
Comments of NATA at 9-10; Comments of NYNEXat 8-10; Comments of Pacific
Companies at 5; Comments of Sprint at 5; Comments of U S West at 8-10;
Comments of United Video tt li. at 13-14; Reply Comments of USTA at 2-3.

15



the subject matter of the action or any matter reasonably calculated to lead
to the discovery of admissible evidence. Fed. R. Civ. P., Rule 26(b) (1) .39

38. Decision. We believe the parties have demonstrated convincingly
that the relevancy standard should be retained in formal complaint discovery.
We share the concerns they raise that disallowing objections based on
relevance would subvert the legitimate purpose of discovery as a means by
which a party can gather the factual information necessary to advance its
case. Without relevance as a standard, discovery would truly become a
"fishing expedition" as parties seek to obtain a wide range of information
possibly having little bearing on the allegations of the complaint. Thus, we
will retain those existing provisions which limit discovery to "any
nonprivileged matter which is relevant to the pleadings" and specify that
parties shall not be permitted "to obtain information which is beyond the
scope of permissible inquiry relating to the subject matter of the
pleadings. ,,40 Given this clear recognition of relevance as a standard for
determining the proper scope of formal complaint discovery, it is unnecessary
to adopt.the specific language employed in the Federal Rules of Civil
Procedure, which is geared towards evidentiary trial procedures that are not
part of the formal complaint process.

39. The proposal to abandon relevance as a requirement for discovery
was intended: to work in tandem with the proposed system whereby admissions
are gained by a party' s failure to answer an interrogatory. However, the
commenters have demonstrated that the admission proposal would increase the
protracted and contentious aspects of discovery and undermine its legitimate
purpose. Discovery is conducted to elicit information; interrogatories ask
questions. An interrogatory in a formal complaint case might ask a carrier
to list its customers or. specify the rates and terms of service offered to
those customers. We agree that it would be difficult, if not impossible, to
implement a system whereby such requests for information are transformed into
admissions.

5. Treatment and Filing of Discovered Materials

40. Prooosal. In the NPRM, we proposed a new rule providing for the
confidential treatment of certain materials exchanged by the parties through
formal complaint discovery. This provision is available to parties who
believe in good faith that materials subject to discovery fall within an
exemption to disclosure contained in the Freedom of Information Act (FOIA).
The proposed rule is modeled on private protective agreements entered by
parties in past complaint cases and specifically limits the manner in which
an opposing party may use, duplicate, and disseminate proprietary materials

39

40

Comments of FCBA at 10-12; Comments of MCI at 22; Comments of NYNEX at
8; Comments of Sprint at 6.

47 C.F.R. § 1.729 (a) .
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obtained
treatment
longer be

through discovery.41 In addition to providing for confidential
by the parties, we also proposed that discovered materials no
filed with the Commission unless specifically ordered by the staff.

41. Comments. Parties generally endorse with enthusiasm the proposal
to add a confidentiality rule applicable to discovered materials. Several
parties agree with the FCBA that this provision is "one of the most
productive aspects of the NPRM, ,,42 and will both simplify and expedite
discovery by reducing or eliminating the long delays currently experienced as
parties negotiate private protective agreements. Nonetheless, some parties
suggest modifications to refine the proposed rule and provide for sanctions
if the rule is violated. 43 Only two parties oppose adoption of any
conf identiali ty standard. Bell Atlantic believes that uniform
confidentiality provisions are unworkable since they will be too restrictive
in some cases and not restrictive enough in others. At the least, states
Bell Atlantic, the rule should be modified so that the confidentiality
provisions are subject to the mutual consent of both parties. SWBT contends
that the formal complaint process is being used by parties to gain access to
the sensi tive business data of regulated carriers and that the
confidentiality provisions enunciated in the NPRM do not address this
problem. They believe that provisions for limited dissemination and ultimate
return of all materials subject to the confidentiality rule are unworkable
and unverifiable. SWBT suggests that only when proprietary information is
necessary to a prima facie case or defense should it be disclosed to an
opposing party. In no event, should that party be permitted to obtain a copy
or take notes from the document. Instead access should be subject to
execution of a confidentiality agreement and accomplished through the
Commission so that the document could only be reviewed at Commission offices
wi th all parties present. No reference to the document could be made in
subsequent pleadings. Some parties challenge these strict procedures, noting
that competitively sensitive business data are not per se shielded from
discovery like privileged materials. 44 Thus, so long as adequate protective
methods are applied and enforced to preclude improper use, such materials

41 Specifically, the proposed rules provide that: proprietary materials
could only be viewed by certain individuals employed by the reci~ient;

duplication would be restricted and the recipient would be required to
maintain a log recording all production and distribution of all copies
made; upon termination of the complaint proceeding all copies of the
designated materials and related logs would be provided to the
producing party; and any notes or work product based on designated
material would be destroyed.

42 Comments of FCBA at 12. See also, ~, Comments of MCI at 19; Comments
of NATA at 10-11; Comments of Sprint at 4; Comments of U S West at 11-12.

43 Comments of Allnet at ix-xii; Comments of Ameritech at 9; Comments of
NATA at 11; Comments of United Video ~ al. at 16.

44 Reply Comments of Allnet at 2; Reply Comments of MCI at 22-23; Reply
Comments of NATA at 3.
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must be disclosed. Allnet notes that, as a practical matter, SWBT's
procedures would increase both discovery disputes and FOIA requests for
materials filed with the Commission.

42. Opinion is evenly split among the few commenters who address the
NPRM proposal which would eliminate the requirement that materials exchanged
through discovery must be filed with the Commission. Those who favor
discontinuing routine submission of discovered materials point to the time
that could be saved by both the parties and the Commission in not having to
duplicate or handle possibly massive amounts of documentation. 45 On the
other side, one commenter expresses concern that parties may be less
cooperative in responding to discovery if they are not required to file their
responses with the Commission or, at least, submit certification that
discovery has been answered or an explanation as to why not. 46 NATA contends
that the importance of required routine submission of discovered materials is
amplified since parties in formal complaint proceedings do not always have
the opportunity, enjoyed in court through trial, to bring such information to
the attention of decisionmakers. Both NATA and Allnet assert that the
availability of discovered materials through the Commission will assist
parties involved in similar disputes and expedite resolution of such actions
by reducing the need for repetitive discovery.

43. Decision. We are adopting the proposed confidentiality rules with
certain modifications to address concerns raised by, the parties.
Specifically, we are adding language to make clear that confidential
information may not be used for any purpose' other than prosecuting or
defending the complaint at issue, or disclosed to any employees other than
those directly involved in such prosecution or defense. In making these
modifications, we are adopting the language proposed by Allnet, including
that requiring parties receiving confidential materials to state
affirmatively, by notarized statement, that they have reviewed the
Commission's confidentiality provisions pertaining to formal complaint
discovery and understand and accept the limitations thus imposed.

44. We share some of Bell Atlantic's implied concerns regarding the
inevitable disputes over whether particular information merits confidential
treatment or whether it is so exceptionally sensitive that the safeguards
accorded by our rules are insufficient to protect fully the interests of the
producing party or any others whose data are incorporated in materials to be
produced. However, we do not believe that including in our rules a statement
that the confidentiality provisions are subject to the mutual consent of both
parties will either expedite discovery or protect the legitimate proprietary
interests of the parties in any manner not already encompassed by existing
rules. Instead, we believe that such a provision would diminish the
benefits of adopting uniform confidentiality standards by, in effect,
inviting parties to insist upon negotiating separate terms for nondisclosure.

45 Comments of FCBA at 12-13; Comments of SWBT at 3; Comments of United
Video et al. at 16.

46 Comments of Continental at 5-6.
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We' believe that the prOJ?osed rule, with the modifications specified above,
will offer fully adequate protection in the vast majority of cases. In those
extremely limited circumstances when a party legitimately believes the
protection is insufficient, we anticipate that the party would decline to
comply with the discovery request. The adequacy of the confidentiality
provisions reasonably to protect the particular information at issue could
then be addressed by the parties through a motion to compel and opposition to
that motion. While we obviously do not wish to encourage such discovery
disputes, we believe that the current framework provides ample opportunity
for parties to seek more stringent limitations on production of
extraordinarily sensitive materials.

45. We will adopt NATA's suggestion that the proposed rule be amended
to make clear that when the confidential designation by a producing party is
challenged, it is the party claiming confidentiality that bears the burden of
proof to establish that the materials are properly designated. This
provision is consistent with the FOIA, which places the burden of proof on
the party resisting disclosure. 47 We are concerned that disputes of this
nature do not dominate discovery and become as time-consuming as the
negotiation of private protective agreements has been. Parties should
familiarize themselves with the exemptions to disclosure contained in the
FOIA, in particular, Exemption 4,48 which we expect will be the primary basis
for invoking our protective rules. We caution parties that their own
protective treatment of particular information does not always establish
confidentiality under the exemption. Rather, any party seeking to invoke the
protective provisions of Section 1.731 should be prepared to demonstrate that
release of the information at issue would be likely to cause substantial
competitive harm.

46. As proposed in the NPRM, we will abandon the requirement that
discovered materials be submitted to the Commission. It may be that the
public availability of such records could assist other parties contemplating
or involved in similar actions against a particular carrier, by clarifying
the factual framework surrounding disputed transactions or reducing the need
for discovery in other cases. Such a private benefit, however, is not
sufficient reason to require routine submission when there are significant
benefits both for the producing parties and the Commission in discontinuing
this practice. Moreover, the purpose of discovery is to enable individual
parties to compile the factual record necessary for the commission to resolve
their individual disputes, not to assist other parties in other disputes.
This goal can be accomplished without our routine receipt and maintenance of
all discovered materials. We do not need to have immediate access to all
such materialS in order to resolve a complaint. As explained below, we are
adopting rules which would permit the submission of briefs in all cases.
These pleadings give parties an opportunity to support their cases by factual

47 Vaughan v.Rosen, 484 F.2d 820, 823 (D.C. Cir. 1973), ~. denied, 415
U.S. 977 (1974).

48 Exemption 4 shields, ~ ~, competitively sensitive business data
from the FOIA's disclosure mandate. 5 U.S.C. § 552(b) (4).
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evidence gained through discovery and, in turn, provide a full record upon
which we can resolve a complaint. We do not have the need or the resources
to thoroughly review all discovered materials to ferret out what information
may be of decisional significance when briefs summarizing that information
may be filed. The complainant bears the burden of proof in presenting facts
which demonstrate a violation of the Communications Act or our rules,
orders, or policies. Thus, it is incumbent upon the complainant to determine
whether discovery has yielded information supporting a claim, and, in its
briefs, to present that information to the Commission. Likewise, the
defendant's interests are served by presenting and explaining factual
information that invalidates complainant's allegations.

47. We do not believe that parties will necessarily be less likely to
comply with discovery simply because their responses are not filed with the
Commission. The opposing party is the most efficient check on the producing
party's compliance; if discovery is not completed satisfactorily, we would
expect that a motion to compel would be filed. We thus conclude that it is
unnecessary to require parties to submit either certification that discovery
has been completed or an explanation as to why not.

F. Other required written subnissiODS (SectiOD 1.732)

48. Proposal. We proposed to add to our rules more explicit
requirements regarding the briefs filed by parties in formal complaint cases.
First, we proposed to retain current provisions whereby briefs are permitted
only when so ordered by the staff. Next, we proposed to codify our current
practice of requiring briefs to be filed concurrently by the complainant and
defendant. We specified that in cases where discovery had been conducted,
initial briefs and reply briefs would be required, while in those cases where
discovery was not conducted, only one set of briefs would be submitted. We
also proposed to add uniform filing deadlines and page limits for briefs. In
cases with discovery, initial briefs would be due within 20 days after the
date the staff ordered submission, with reply briefs due within ten days
thereafter. The briefs would be limited to 35 and 20 pages, respectively.
In cases with no discovery, the single set of briefs would be due within 15
days after the date the staff ordered submission, with each limited to a
total of 25 pages. Finally, we proposed that when a brief incorpo:t'ates
material designated as proprietary, a redacted version of the brief omitting
all information so designated should be filed with the Commission for
inclusion in the public record.

49. Comments. Some commenters suggest that, as a fundamental matter,
parties should not be dependent upon the staff to order Submission of briefs
but instead be afforded an absolute right to file briefs, especially in those
cases when discovery has been conducted. 49

I

49 Comments of Pacific Companies at 6; Comments of DC PSC at 2 i Reply
Comments of Allnet at 5.
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holds
where
days

50. Two commenters suggest that concurrent filing of briefs could
hinder the common identification of pertinent issues; the FCBA likens
concurrent briefs to "ships passing in the night. ,,50 BellSouth suggests that
if a concurrent filing schedule is to be maintained, it is especially
important to permit reply briefs in all cases, regardless of whether
discovery has been conducted. Several parties agree that reply briefs
represent a valuable aspect of an adversarial process. 51 Commenters also
object to the different deadlines and page limits applied to briefs on the
basis of whether the parties engaged in discovery.52 Parties opposing these
provisions assert that legal issues can require as much explanation as
factual issues and the parties should not be restricted in bringing their
case before the Commission. Allnet recommends a default deadline so that
initial briefs would be due 180 days after the date the complaint was filed,
unless another deadline is established by the staff. Hirrel suggests that
when a brief incorporates material discovered subject to protective
provisions, an additional five days should be allowed for submission of the
redacted version to the Commission.

51. Decision. We are persuaded by commenters in two major respects.
First, we agree that when discovery has been conducted, the parties should be
accorded an automatic right to file briefs. This establishes the right of
parties to expose and explain significant factual information which may not
have been available when the initial pleadings were filed. This is
especially important in light of the fact that discovered materials will no
longer be routinely filed with the Commission. ·We also acknowledge that in
many cases where no discovery has been conducted, it still may be desirable
to have legal or jurisdictional issues briefed by the parties. Accordingly,
we will also afford parties who have not engaged in discovery the option of
filing briefs. Of course, we retain discretion to require submission in any
case when we believe briefs to be necessary to our full and fair
consideration of the issues.

52. Second, we are convinced that reply briefs should be permitted in
all cases, regardless of whether the parties have engaged in discovery.
Thus, participants in all cases will have the same opportunity to fully
respond to arguments presented by an opposing party.

53. We believe that a default schedule for the submission of briefs
advantages for both the parties and the staff. Accordingly, in cases
no discovery has been conducted, initial briefs will be due within 90
after service of a complaint unless the staff orders otherwise.

50 Comments of FCBA at 13; Comments of MCr at 11.

51 ~, Comments of Ameritech at 5-6; Comments of BellSouth at 3; Comments
of FCBA at 4-5; Comments of NATA at 11; Comments of NYNEX at 3-4;
Comments of Pacific Companies at 6; Comments of United Video et al. at
7-8.

52 ~, Comments of BellSouth at 3; Comments of Hirrel at 6.
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However, when discovery is conducted there are too many possible scenarios to
adopt uniform filing deadlines. For instance, a deadline of 30 days from the
date that answers to initial interrogatories are due would be appropriate if
the interrogatories are answered without objection and no further discovery
is sought. However, such a deadline would occur prior to the completion of
discovery if objections and related motions to compel are filed, or if a
party exercises its right to seek further discovery after the initial
interrogatories have been answered. Thus, we believe that when discovery is
conducted it would be ineffective to set uniform briefing schedules. In such
cases, the staff can continue current practices whereby briefing schedules
are set in conjunction with discovery rulings in individual cases. Unless a
case presents either unusual complexities or needs for expedition, we would
expect that initial briefs will typically be due within 30 days after the
completion of discovery. Regardless of whether discovery is conducted, reply
briefs will be due within 20 days after the filing deadline for initial
briefs.

54. We are adopting Hirrel's proposal that an additional five days be
permitted for the submission of redacted briefs to the Commission. Such a
prov~s~on will not delay the complaint process in any way since it will not
affect the deadline for submission of unredacted versions to both the
Conunission and opposing parties. Redacted versions are submitted to the
Conunission solely for the purpose of inclusion in the public file. The extra
time afforded for filing of redacted briefs should ensure that proper
deletions of confidential information are not overlooked in the rush to
complete the brief.

55. Finally, to address the concerns expressed by several parties, we
will extend the page limits for briefs that were proposed in the NPRM. In
cases where there has been discovery, initial briefs will be limited to 50
pages; reply briefs to 30 pages. When discovery has not been conducted
initial briefs shall not exceed 35 pages; reply briefs 20 pages. We believe
that in most cases in which the parties have engaged in discovery, the
additional pages are likely to be necessary to discuss both underlying legal
issues along with the implications of the factual information elicited
through discovery. While the page limits specified above should be
sufficient in the majority of cases, parties who believe that their cases
require exposition beyond such limits will have the burden of demonstrating
that the page limits should be extended. Requests for waiver of page limit
provisions must be submitted at least five days before the brief is due and
state approximately the number of pages beyond the applicable limit that are
requested.

G. Sta.tus cooference (Section 1. 733)

56. Background. We proposed to enlarge the purpose of status
conferences so that during such meetings with parties, the staff could issue
rulings on interlocutory matters pertaining to procedures, discovery, and the
submission of briefs. 53 Although such decisions would be recorded in writing

53 See proposed Section 1.733. NPRM, 7 FCC Rcd at 2049.

22



after the conference, and served on the parties, each ruling would be
effective inunediately upon issuance at the conference, unless specified
otherwise. Thus, deadlines for compliance would run from the date an oral
ruling was delivered. As a related matter, we specifically proposed that
motions to compel answers to interrogatories or production of documents be
resolved orally, and that any materials that might be ordered to be produced
would be due ten days from the date of the oral ruling. 54

57. Conunents. Some parties support an expanded use of status
conferences to include certain oral rulings by the staff. 55 In fact , one
conunenter, SWBT, urges us to issue oral rulings on the merits. Several
conunenters, however, express strong reservations regarding oral rulings and
argue that parties should not be required to comply with such rulings until
after they are served with written confirmation. 56 They allege that a
requirement for inunediate effectiveness of oral rulings is at odds with
provisions of the Conunission's rules, violates both the Administrative
Procedure Act (APA) and due process rights, and could result in confusion and
misunderstanding. BellSouth contends that the delegation of authority
specified in Section 0.291 of the rules extends only to the Bureau Chief, and
that any staff rulings are thus prohibited.

58. Decision. We believe that oral rulings in status conferences could
effect a substantial time savings in the formal complaint process and we are
providing for them in our rules. We agree, however, as a policy matter, that
compliance deadlines should be calculated from the date of the written
confirmation rather than from the oral ruling.5~ Since some type of written
decision or recordation of a decision is generally required to trigger appeal
rights under our rUles,58 we believe that in order to ensure that parties in

54 See proposed Section .1.729 (f). NPRM, 7 FCC Rcd at 2048.

55 Conunents of GTE at 4; Conunents of MCl at 20; Conunents of SWBT at 2.

56 L.9..:.., Reply Comments of Allnet at 3; Coounents of Ameritech at 6; Bell
Atlantic Comments at 5.

57 Despite Be11South , s assertions to the contrary., authority delegated to
the Chief of the Common Carrier Bureau to act in formal complaint cases
can be subdelegated to other "appropriate subordinate officials." 47
C.F.R. § 0.204(b). More than ten years ago authority related to various
activities, inclUding certain formal complaint matters, was explicitly
deh!gated from the Bureau Chief to the Enforcement Division. Sub
Delegation of Authority to the Enforcement Division, Order, 46 Fed. Reg.
29755 (1981). While the Bureau no longer has delegated authodty to
issue orders concluding most complaint proceedings, ~ 47 uJS.C. §

155(c) (1), it continues to have authority to issue interlocutory orders
in all complaint cases.

58 See 47 C.F.R. §§ 1.4, 1.115(d). Oral rulings are permitted in hearings,
with appeal times running from the date the ruling is delivered in an
on-the-record session. 47 C.F.R. § 1.298(b), 1.301(b). Such a
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formal complaint proceedings are afforded an opportunity to file applications
for review it is necessary to modify the ~ proposal so that compliance
deadlines are calculated from the date of written confirmation rather than
from the date of oral ruling. This change is incorporated in our rules
adopted herein.

H. Copies; service; separate filings against 1DU1tiple defendants.
(Sectioo 1.735)

59. Proposal. We proposed to revise this procedural rule to clarify
fee and filing requirements. that have been changed, pursuant to statute,
since the formal complaint rules were last revised. Section 8 of the
Communications Act was revised to require the collection of fees for a
variety of regulatory services provided by the Commission, including the
handling of formal complaints. 47 U. S. C. § 158, Omnibus Budget
Reconciliation Act of 1989, Pub. L. 101-239. Thus, under the Commission's
implementing regulations, formal complainants are required to pay a $120
filing fee for each complaint filed. 47 C.F.R. § 1.1105(1) (c). The proposed
rule specifies that formal complaints must be filed in accordance with the
cited fee regulations and that single complaints against multiple defendants
constitute separate actions for which separate fees must be paid.

60. Comments. Both the FCBA and U S West support this procedural
clarification. However, U S West emphasizes that complaints received without
a fee should be returned to the complainant without further consideration by
the Commission or service on the defendant. U. S West also suggests that
complainants should be required to verify or affirmatively state that all
required fees have been paid. Finally, the D.C. PSC seeks a determination
that it is exempt from the fee requirements applied to formal complainants.

61. Decision. The proposed procedural rule will be adopted without
modification. It is unnecessary to require parties to attest to the fact
that fees have been paid. It is readily apparent to Conunission staff
reviewing new formal complaints whether or not a fee has been paid and the
amount of that fee. It is already our established procedure that complaints
are not served, or even assigned a file number, unless fees have been paid.
In fact, for purposes of tolling the statute of limitations, we do, not
consider a complaint to have been properly filed until it has been submitted
in accordance with the provisions of Sections 1.1101 ~ seg. See 47 C.F.R. §

1.1114(a) (2). Finally, the D.C. PSC, along with other governmental entities,
is already exempt from filing fee requirements pursuant to Section
1.1112 (f) . We believe that it is unnecessary to repeat in the formal
complaint rules the various categories of exempted parties that are already
listed in the fee rules.

provision would be less appropriate in formal complaint cases, however,
since status conferences are conducted off the record.
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I. Iliscellaneous Matters

62. The parties have made a number of suggestions concerning matters
that were not specifically addressed in the~. First, Allnet recommends
that complainants no longer be required to rely on the Commission to execute
service of their complaints but, instead, be permitted to obtain file
numbers from the Commission and then serve complaints directly on
defendants. Allnet alleges that service delays can run up to 30-60 days
after the date a complaint is filed and that complaints would be ripe for
resolution at an earlier time if complainants themselves were able to start
the clock running through self-service. Although we agree that some time
savings could be realized by a system of self-service, we are not adopting
Allnet's proposal. In the 1988 Formal Complaints Rules Revision, the
Commission observed that Section 208 of the Communications Act requires that
the Commission forward complaints to defendant common carriers. Moreover,
other significant factors support a finding that service by the Commission
alone is ultimately most efficient. Shortly after receipt, a formal
complaint is reviewed by Commission staff to determine whether it states a
cause of action under the Communications Act or the Commission's rules,
orders, or policies, and otherwise meets our minimal filing requirements.
Although this review can normally be completed very quickly, some cases
require more detailed analysis. Self-service by the complainant would
deprive the Commission of the opportunity to make these threshold judgments.
Further, the Commission's other administrative burdens would not be
alleviated by self-service since it would still be necessary for the staff
to forward to counsel for both parties other information currently included
in or with the service notice. Moreover, the delays cited by Allnet are not
typical. Service notices are generally issued within ten days after receipt
by the staff.

63. MCI suggests that a defendant should be relieved of the obligation
to answer a complaint until the Commission rules on any motions to
dismiss. 59 Similarly, other parties recommend that discovery be deferred
until substantive motions have been decided. 60 The Commission rejected the
prospect of discovery deferral in the 1988 Formal Complaints Rules Revision.
At that time, the Commission observed that the exchange of factual
information through discovery furthers ultimate resolution or settlement of
the case and should not be delayed. 61 In this proceeding, we have attempted
to address the proliferation of what we consider to be largely unnecessary or
insubstantial motions. 62 It has become almost routine for defendants to file
at least one motion to dismiss a complaint. In many instances, such motions
actually appear to be seeking denial of the complaint. By postponing

59 Reply Comments of MCI at 6.

60 Comments of NYNEX at 7; Reply Comments of Mel at 12 n. 35. But~,

Reply Comments of Continental at 3; Reply Comments of NATA at 2.

61 3 FCC Rcd 1806, 1811.

62 NPRM, 7 FCC Rcd at 2044.
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