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In re Applications of

TRIAD FAMILY NETWORK, INC.
Winston-Salem, North Carolina
Channel 207C3

POSITIVE ALTERNATIVE RADIO, INC.
Asheboro, North Carolina
Channel 207A

For Construction Permit for a
New Noncommercial Educational
PM station

TO: Administrative Law Judge
Joseph P. Gonzalez

REPLY TO OPPOSITION TO
PETITION FOR LEAVE TO AMEND

Positive Alternative Radio, Inc. ("Radio"), through its

counsel, replies to the Opposition filed by competing applicant

Triad Family Network, Inc. (nTriadn) to Radio's Petition for Leave

to Amend its application. l

Faced with the loss of its transmitter site, Radio tendered an

amendment to its application February 9, 1993, specifying a new

site. The Hearing Designation Order ("Hoon), released March 9,

1993, proposed to return Radio's amendment based solely upon the

grounds that a rental charge of $1200.00 per month for use of an

The Mass Media Bureau has filed Comments in support of
Radio's Petition for Leave to Amend.
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existinq tower by Radio's FM antenna was not a "showing sUfficient

to duaonstrate good cause for the amendment ... (}WQ, par. 4).

Radio filed with the Presiding Judge the aforementioned

Petition for Leave to Amend and refiled with its Petition the

amendment previous submitted2 March 17, 1993. Triad's Opposition

attempts to make three points (1) under no circumstances can an

Administrative Law Judge amend an HDO; (2) Radio had no assurance

that its original site would be available to it, and (3) the site

specified in Radio's February 9, 1993 amendment, although

specifying use of the WZOO tower and coordinates in Commission

files, is incorrect. Response to these contentions is as follows:

(1) Amendment of HDO by a Presiding Judge.

Triad contents that an HDO is inviolate and once released,

cannot be chanqed by the presiding Judge, citing Anax Broadcasting

~, 87 FCC 2d 483, 486 and n. 11 (1981); Atlantic Broadcasting

~., 5 FCC 2d 717, 721 (1966) and Bennet Gilbert Gaines.

Interlocutory Receiyer for Magic 680 Inc., FCC 93R-3 (Rev. Bd.

released March 5, 1993) at para. 23. As a generality, Triad is

correct in that as a general rule, an ALJ should not presume to

reconsider a decision made by delegated authority in designating an

application for hearing.

Initially, it may be noted that Anax presented the converse of

the Radio situation: there, ALJ Miller had dismissed an

application which had been designated, rather than add financial

2 Additionally, the HDO stated ". •we will return the
amendment" but apparently it has been retained by the Commission.
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and legal incompleteness issues, and Gaines stood for the position

that "where there has been a thorough consideration of a particular

question in a designation order (HOO), the ALJ and the Review Board

are expected to follow the HOO's jUdgment as the law of the case.

In Atlantic, the Commission held that if new facts or circumstances

to support a request to modify issues are provided, or if matters

relied upon by a party seeking to modify issues have been

overlooked by the Commission, then issues could be changed by the

Board (Which at that time, 1966, had authority to modify issues).

The Commission opined:

In the future, we suggest that subordinate officials
should look to see whether specific reasons are stated
for our action or inaction in a designation order, rather
than merely considering whether the petitioner relies on
new facts or whether we were aware of the general matter
upon which he relies. If our designation order contains
a reasoned analysis of a particUlar matter, we are
confident that, in the absence of additional information
on the SUbject previously unknown to us, the subordinated
officials will have no diffiCUlty in adopting that
analysis and denying the relief requested. But where the
designatiQn Qrder cQntains nQ reasQned analysis with
respect tQ the merits Qf that particular matter, the
subQrdinate Qfticial should make such an analysis and
rule Qn the merits Qt the PltitiQD so that the hearing
maY be cQnducted in an orderly and expeditious manner.
(p. 721) (Emphasis supplied).

other cases cited by Triad, Empire State Broadcasting CQrp.,

The Gene Sudduth Co •• Inc., Merrimack Valley BrQadcasting. Inc.,

and GQlden State BrQadcasting CQrp. merely cQnfirm that an HDO

cannot be mQdified by an ALJ, if there was a thorQugh cQnsideratiQn

in the HDO Qf the matter SQught tQ be revised by the Presiding

Judge.
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The brief and cursory manner in which the HOO treated Radio's

site amendment (was it because the staff thought a charge of

$1200.00 per month was not exorbitant, or whether it felt that

Radio did not have initial assurance of site availability, or

whether some unspecified element of Erwin O'Conner Broadcasting CQ.

was omitted; or what?) was superficial at best. The HOO cQntains

nQ analysis, much less a reasoned Qne, much less a thorough one.

The Presiding Judge is amply supplied with reasons justifying grant

of Radio's petition for acceptance of its site change amendment.

(2) Ayailability Qf Radio's Original site.

Triad has attempted to raise the questiQn Qf whether Radio had

reasQnable assurance of use of the WKXR(AM) tower. It will be

remembered that Radio principal Baker stated that before filing the

Radio application, he contacted WKXR(AM) owner Spicegood and was

assured that he CQuld use his tower, and would be treated "right"

as cQncerned rental charges. Baker confirmed this assurance with

a friendly letter NQvember 16, 1991. If Triad WQuld now claim that

RadiQ lacked site assurance, why has it not attached a statement

frQm SwicegQQd that he never intended to make his tower available,

that there was no meeting of the minds, etc.?

Lacking that vital evidence, Triad seeks refuge in the

argument that since Swicegood and Baker had nQt agreed upQn a

rental charge when they conferred, there could not have been

"reasQnable assurance".3 Triad is as wrong in law as it is in

3 It is irQnic that Triad, in its applicatiQn, has SUbmitted
as evidence Qf assurance for use of its proposed site a letter frQm
the Qwner/cQntrQller stating "an appropriate lease or Qther
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fact. The Commission has repeatedly concluded that "reasonable

assurance" does not require a dotting of I's and crossing of T's.

Reasonable assurance is exactly that: if the commission required

"absolute assurance" applicable cases would have eschewed the term

"reasonable". Natural Innoyatiye Programming Network, Inc., 2 FCC

Rcd 5641, 5643 (1987), cited by Radio in· its Petition, and Elijah

Broadcasting Corporation, 5 FCC Rcd. 5350, 5351 (1990), cited by

the Bureau in its Comments, are on all fours with Radio's

conclusion that it had received ample, reasonable assurance of the

availability of use of Swicegood's tower; it was only upon receipt

of Swicegood's letter of mid-December 1992 that Baker learned of

Swicegood's outrageous leasing demands, obviously designed to deny

Radio use of the WKXR tower.

Triad cited no pertinent cases to support its contention that

Radio had no "reasonable assurance" of its proposed site before

filing its application, and indeed there are none holding that

"reasonable assurance" is synonYmous with binding "absolute

assurance" •

(3) Technical Contention of Triad.

In its Opposition, Triad has attached the statement of an

electrical engineer in order to demonstrate discrepancies in

Radio's pending amendment.

instrument securing this agreement will be negotiated and concluded
at the grant of the Triad Family Network application", a virtually
identical procedure to that of Radio. A copy is attached to this
pleading as Exhibit A.
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Accordingly, Radio will amend to correct any discrepancy in

coordinates and site elevation.

In section V-B-FM Broadcast Engineering Data of its amendment,

Radio has used the correct coordinates for WZOO, 35-45-50 Nand 79­

50-04, but in depicting the location of the WZOO No. 2 tower on

Figure 1, Radio's engineer mislocated the WZOO tower by 03

seconds, which resulted in a site height AMSL of 195 meters (not

194 as recited by Triad) rather than the 198 meters reflected by

Commission files. Thus, the proposed antenna height of Radio was

in error by 3 meters, or 9 feet. This will be corrected by an

amendment to be filed concurrently herewith, reducing the height of

Radio's antenna by 3 meters AGL. 4

No change in contours, area or population to be served will

occur, and the correction thus will be both technical and ~

minimis.

Triad also complains that Radio has not provided certain

technical information concerning the directional antenna proposed

by Radio. Triad and Radio have proposed the identical, same

antennas, CETEC JLCP-4DA, listed by Triad as " .a stock

directional antenna for this manufacturer." Triad describes this

antenna as:

4 Triad is confronted by a similar problem. Its engineering
statement concedes that the tower on which it proposes to locate
its FM antenna (that of WBFJ-AM) is mislocated in commission files
"the original WBFJ engineering would place its tower in the curb of
Trade Street! II The need for an amendment is indicated "WBFJ may
have to have its site coordinates corrected at some point."
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This antenna is well known to the Commission and should
be in its database of ' stock' directional antennas.
(Triad application, Exhibit C).

Triad and Radio have submitted as part of their respective

enqineering exhibits identical plots of relative field patterns and

field strength data. The claim of Triad that Radio's engineering

was deficient is frivolous.

Instead, Triad, in urging rejection of Radio's amendment,

apparently would have the Presiding Judge apply the Commission's

"Hard Look Order" (Report and Order in MM Docket 84-750, 50 Fed.

Reg. 19,936 (1985) to Radio. This is wishful thinking on the part

of Triad, since (a) "Hard Look" is not applicable to educational

applications in the reserved band (Central Michigan University, 7

FCC Rcd (1992»; (b) "Hard Look" does not apply to amendments

(GQQdhart Broadcasting. Inc., 5 FCC Rcd 5341 (1990»; The Taber

BrQadcasting Company Qf New Mexico, 4 FCC Rcd 7892 (1989»; and (c)

when an applicant specifies as its site an existing tower, a

discrepancy in site cQordinates will nQt require return of the

applicatiQn, Carta CQrpQratiQn, 3 FCC Rcd. 798, 799 (1988); EN

RadiQ Company, 2 FCC Rcd 5540, 5543 (Ch. Aud. Servo Div. 1987).

Likewise, Triad's claim that the presence of metal guys near

the RadiQ antenna is also erroneous. As RadiQ's engineering

statement attached tQ this ReplyReplyanAud.t h e exfappliom
(an)Tj
7.1753 0 0 13.2 496313.Triad'stQoriad'sofanexeeringReplyofmlrpQraringA s ans t m e n t Asan



and inconvenient undertaking at best," are not only speculative,

but go only to finances and not to alleged engineering

deficiencies. 5

Conclusion

The Presiding Judge should grant Radio's Petition for Leave to

Amend, since its constructive loss of transmitter site resulted

from no act by Radio's principals, and it has fully met the test of

Erwin O'Conner. The HQQ did not thoroughly or seriously consider

the facts before the Commission's staff when the HCQ was drafted;

under these circumstances, the Presiding Judge is empowered to

accept the Radio amendment and permit the hearing to proceed.

5 Again, Radio is reluctant to resort to an tu guogue
observation, but Triad nowhere in its application deals with the
same pattern-distortions, ground system descriptions, or sampling
system replacements that it accuses Radio of neglecting.
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The Triad objections should be overruled, since as the Bureau

observed in its Comments in support of Radio's Petition for Leave

to bend:

Moreover, no applicant has a vested interest in the
disqualification of a competing applicant. Azalea Corp.,
31 FCC 2d 561 (1971).

Respectfully submitted,

POSITIVE ALTERNATIVE RADIO, INC.

By0~?+~
JulJ.an P. Freret
Its Counsel

BOOTH, FRERET & IMLAY
1233 20th street, N. W.
Suite 204
Washington, D. C. 20036
(202) 296-9100

April 5, 1993
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MUSIC FROM THE HEART

EXHIBIT A

THE STATION THAT CARES FOR YOUI

1249 Trade Street. Winston-Salem, NC • 271'01. Office Phone 721-1560 • Request Line 777-1550

January 31, 1991

Triad Family Network, Inc.
1249 Trade Street
Winston-Salem, NC 27101

Gentlemen:

This lette: is to confirm that Philip T. Watson and Jean B. Watson,
positive control owners of Word of ~ife Broadcasting, Inc, intends to make
available the tower space of WBFJ (~~) to Triad Family Network, Incorporat~~~
for the mounting of it's proposed 4-bay FM antenna at the 38 meter level.
Enclosed please :ind a copy of our ~orth Carolina General Warranty Deed_. . ..
con=lr~lng our O'NnerSDlp.

An appropriate lease or other instrument securing this agreemer.t will
be negotiated and concluded at the grane of the Triad Family Network
application.

Should there be incuirv please communicate directly with the undersig..ed.

Very Truly Yours,

r'\ /1 ' /J
w:J1~Ltt~

Philip T~ Watson
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ORIGINAL
PETER V. GURECKIS & ASSOCIATES

This Engineering Statement has been prepared on behalf of POSITIVE

ALTERNATIVE RADIO, INC. (PAR), which is requesting Channel 207A at

Asheboro, North Carolina (File No. BPED-911119MC). This is in response to

the Engineering Statement filed by Triad Family Network (TFN); an applicant

for Channel 207 at Winston-Salem, North Carolina.

TFN states that the antenna site location is incorrect as shown in PAR's

amendment of February, 1993. This is correct and an amendment has been

prepared to show the correct location.

However, the ground elevation above mean sea level at the correct site

is 650 feet or 198 meters. 198 meters is being used as the correct height since

the topographic map is the most reliable data. The height as suggested by TFN

of 213 meters is raw data which has no accuracy at all.

It should be noted that TFN proposes a Cetec JLCP-4DA, stock pattern

"C", the same identical antenna proposed by PAR. Attached is Exhibit C con­

tained in TFN's application. PAR's amendment of April, 1993 supplies additional

information in regards to Section 73.316 of the Rules.

In paragraph 12 of TFN's statement"" it states that conductive steel rope

will be passing into the FM active volume. If this is the case, most consulting

engineers faced with this problem will specify that a insulated rope be used

such as Philly strand, an insulated cable. Insulated cable is used on many in-

stallations and is nothing new to a consultant.

Paragraphs 13 and 14 are all speculative and can be resolved only under

on site conditions. Further, it is not expected that a complete proof will have

to be conducted on Station WZOO just because of a small building added at the

base of the tower and or plowing up the ground system.
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EXHIBIT C
TRIAD FAMILY NETWORK, INCORPORATED

DISCUSSION OF PROPOSED DIRECTIONAL ANTENNA SYSTEM

The following is a statement relative to 47CFR 73.316(b) of the Rules and

Regulations regarding directional antenna systems.

It is desired to employ a Cetec JLCP-4DA, stock pattern "C". This is a

stock directional antenna for this manufacturer, which obtains its directivity

by the mounting of suitable reradiators on the antenna assembly to obtain the

desired directivity. Prior to inst~llation, the antenna is tested on a suitable

test range and these data provided to assure that the proposed pattern envelope

is not exceeded. This antenna is well known to the Commission and should be

in its database of "stock" directional antennas.

The next two pages are the data required in 47CFR 73.316(c)(2), which include

tabulated data for the relative field at least every 10 degrees, and a polar

plot with 0 0 of the polar plot corresponding to 0° of·the tabulated data.

47CFR73.316(c)(2) would seem to state that the pattern maxima around the axis

of symmetry must be placed at the 0 0 reference, which we have done in both

the tabulated data and the polar plot. However, the 0 0 reference will be at

a bearing of 1800 T as proposed in the allocation study. In the allocation

study, the dBkW values for this antenna rotated to the 180 0 bearing were used

as this represents the actual directional antenna pattern desired.

Vertical patterns are not available at this time, but as this is a standard

directional antenna, should be in the Commission's files as not having any

undesirable lobes. After final fabrication, the antenna will be tested at

conical elevations of ±10° to demonstrate the absence of undesirable lobes.

The antenna will be mounted on the side of the WBFJ tower in accordance with

the manufacuter's recommendations. If possible and feasible, sections of the

same Pi-Rod tower as used by WBFJ will be located and shipped to Cetec for

testing under actual conditions. This is not seen as a necessity but is

desirable.

There is no top-mounted platform which is larger than the cross-sectional

area of the tower in the horizontal plane •. There are also no other antennas

of any type mounted at the same level (or within the distance to be stipulated

by the manufacturer) whatsoever. A licensed surveyor will be employed to ensure

that the antenna is rigged correctly and oriented in the proper direction. His

statement will be filed with the Proof of Performance and license application.
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CERTIFICATE OF SERVICE

I, Margaret A. Ford, Office Manager of the law firm of Booth,

Freret , Imlay, do hereby certify that copies of the foregoing

REPLY TO OPPOSITION TO PETITION FOR LEAVE TO AMEND were mailed this

5th day of April, 1993, to the offices of the following:

*Administrative Law Judge
Joseph P. Gonzalez
Federal Communications commission
2000 L Street, N. W., Room 221
Washington, D. C. 20554

*Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications commission
2025 M Street, N. W., Room 7212
Washington, D. c. 20554

*Chief, Data Management staff
AUdio Services Division
Mass Media Bureau
Federal Communications commission
1919 M street, N. W., Room 350
Washington, D. c. 20554

B. Jay Baraff, Esquire
Baraff, Koerner, Olender
, Hochberg, P.C.
5335 Wisconsin Avenue, N. W.
Suite 300
Washington, D. C. 20015-2003

* Via Hand Delivery


