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RE:

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
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Dear Ms. Searcy:

Transmitted herewith on behalf of Terry C. Jenks are an
original and six (6) copies of his Opposition to Motion to Modify
Issues in the above-referenced proceeding.

Should any question arise concerning this matter, please
communicate with this office.

Very truly yours,

Jenks
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tl1Mta A.
Counsel for

PAM/dlr
Enclosure
cc: The Honorable Richard L. Sippel*

James Shook, Esquire*
Audrey P. Rasmussen, Esquire
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any documentation, which withheld relevant information, and which

misrepresented the status of matters pending at the Commission.

In his Motion, Gradick made statements either knowing them

to be false or with a reckless disregard for truth in this

proceeding. Gradick submitted as his sole support for the relief

requested one pleading, a Petition for Reconsideration, from a

docket (MM 90-309) that includes 45 entries. 2 Contrary to the

allegations in Gradick's Motion, the Commission's Mass Media

Bureau has already fully investigated the allegations of

misconduct that were raised by Design Media, Inc. (Design) in its

September 19, 1991 Petition for Reconsideration that Gradick has

submitted as the sole attachment to and authority for its Motion.

See Attachments 3-5 hereto and pages 6-8 infra. Contrary to the

allegations in Gradick's Motion, the Mass Media Bureau, after an

investigation that lasted over a year, did not find any evidence

of any wrongdoing by Terry Jenks. Id. Gradick's Motion does not

contain any new evidence or information. It is based solely upon

the Design Petition for Reconsideration.

It is apparent that Gradick filed his Motion, not with any

good faith belief in the merits thereof but in an effort to

require Jenks to spend time and resources defending himself and

2 Gradick did not submit any of the responses to the
Petition for Reconsideration or even acknowledge that responses
were filed. That in itself is misleading. Terry Jenks has no
desire to burden this proceeding with all of the pleadings that
were filed in MM 90-309 but is willing to do so if the Presiding
Judge requests. Jenks believes that it was incumbent upon
Gradick to submit all relevant documents in order to establish
its prima facie case.
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to raise suspicions about Jenks in this proceeding. It is

Gradick's own conduct that constitutes an abuse of process, as is

evident herein.

II. BACKGROmm

A. TIlE ALLOTJIBft PROCEEDING

Attachment 1 hereto is a copy of the Report and Order in MM

Docket No. 90-309, Table of Allotments. FM Broadcast Station

(BOwdon, Griffin. Hogansville. and Sparta. Georgia) (Report and

Order), 6 FCC Rcd 4863 (MM Bur., 1991), by which the Commission

made the allotment of Channel 288A to Bowdon. As the Report and

Order recites, Bowdon was proposed by Terry C. Jenks in his

Comments and Counterproposal in response to a Notice of Proposed

Rule Making, 5 FCC Rcd 3769 (1990) (NPRM). The NPRM was issued

in response to two interrelated petitions for rule making that

were filed by existing licensees, Design and Alexander Mitchell

Communication Corporation (AMCC), which each sought to upgrade

their existing FM facilities. Bowdon had also been proposed in a

counterproposal filed by Bowdon Broadcasters, Inc. (BBI);

however, BBI thereafter reached a settlement agreement with

Design whereby BBI would be paid one sum to seek dismissal of its

counterproposal and an even greater sum if Mr. Jenks would also

dismiss his counterproposal. Despite intense pressure from

Design and from BBI, Mr. Jenks did not dismiss his

counterproposal. The Report and Order made the allotment to

Bowdon, as Jenks had proposed. In retaliation, Design launched a
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bitter attack against Jenks and others, beginning with its

Petition for Reconsideration, filed on September 19, 1991.

Both Design and AMCC filed petitions for reconsideration of

the Report and Order, and both petitions remain pending. 3 In

addition to its Petition for Reconsideration, Design filed a

Petition for Stay, on September 23, 1991, seeking a stay of the

opening of the window for Bowdon, pending action on its Petition

for Reconsideration. No stay was granted, which suggests that

the Commission concluded that the requirements for a stay

(including likelihood of success on the merits) were not present.

Design also filed a Request for Commission Inquiry, on

September 26, 1991, which relied solely upon Design's Petition

for Reconsideration. On the same day Design also filed an

Application for Review of the approval of a settlement agreement

in a proceeding unrelated to Bowdon, Georgia, or Terry Jenks but

related to a member of Dallas Tarkenton's family. The

Commission's Review Board dismissed Design's Application for

Review by Memorandum Opinion and Order in MM Docket 91-184. See

Stephen D. Tarkenton, 7 FCC Rcd 1357 (Rev. Bd. 1992). Review

Board Chairman Joseph A. Marino issued a Concurring Statement

directed specifically to Design's conduct and equally applicable

to Gradick's conduct herein:

3Curiously, Gradick's Motion makes no mention of the
Petition for Reconsideration filed by AMCC, a copy of which is
attached hereto as Attachment 2. The AMCC Petition for
Reconsideration did not raise any allegations against Terry C.
Jenks.
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"A broadcaster represented by an experienced
communications law fir.m has filed a pleading
which fails to comply with the most basic
procedural requirements .•.. This spurious
'pleading' should have been summarily
dismissed, and the serious allegations about
the sins of the father and possibly his sons
should have been referred to the appropriate
Commission official ... for a throrough
investigation before they are repeated in a
public document. ~ Justice Frankfurter.
The Government Lawyer, 18 Fed. Bar J. 24, 30­
31 (1958), on the importance of strict
adherence to legal technicalities.

See 7 FCC Rcd at 1359. 4

The Design Request for Commission Inquiry and Petition for

Reconsideration were opposed by Dallas M. Tarkenton, Gleamer Lee

Smith, and Terry C. Jenks, the three individuals attacked by

Design in the Petition for Reconsideration. Gradick has not

submitted copies of the responsive pleadings, which clearly and

easily refuted Design's allegations.

In Jenks's Consolidated Opposition to Petitions for

Reconsideration, Jenks demonstrated that Design's Petition for

Reconsideration and Request for Commission Inquiry were

themselves abusive of the Commission's processes, that in them

Design was carrying out threats that were raised against Jenks

when he declined to accept a pay-off to dismiss his

counterproposal for Bowdon, and that Design had made false

allegations and concealed important and relevant information from

4Thorough investigation has occurred, yet Gradick has
recklessly raised the same allegations anew in this proceeding.
Gradick's conduct is inexcusable.
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the Commission. A copy of the Declaration of Terry C. Jenks

submitted in response to Design's filings is Attachment 6 hereto.

As the Presiding Judge will easily recognize, the Design

Petition for Reconsideration and Request for Commission Inquiry

relate almost exclusively to the purported activities of parties

other than Mr. Jenks and were directed against the alleged

conduct of Dallas M. Tarkenton and his sons. Mr. Jenks has

demonstrated that he had no knowledge of any of the conduct

alleged against the Tarkentons and that he did not know, had

never met, and had never even spoken with any of the Tarkentons.

See Attachment 6 hereto.

B. THE MASS DDIA BUREAU IRVESTlGATIOR

On January 29, 1992, the Chief of the Enforcement Division

of the Mass Media Bureau sent a letter addressed to counsel for

Dallas M. Tarkenton. A copy of this letter is submitted as

Attachment 3 hereto. The letter is in direct response to

Design's Request for Commission Inquiry and specifically notes

that it has considered the responses of Dallas Tarkenton, Gleamer

Lee Smith, and Terry C. Jenks thereto. In the letter, the Chief

of the Enforcement Division notes that the Commission generally

has not ordered an inquiry absent some actual basis from

believing that either the Communications Act or its rules have

been violated. The letter notes that Design's accusations

against Jenks tlare not substantiated" and that the Bureau was

unable "to find the existence of any 'crucial link' between Jenks
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and Tarkenton." (Emphasis added.) The Bureau found nothing to

substantiate the allegations raised by Design against Jenks.

The Bureau did, however, have some unanswered questions of

Dallas M. Tarkenton concerning conduct raised in the Design

Petition for Reconsideration and Request for Commission Inquiry

that had nothing whatsoever to do with Terry C. Jenks. The

Bureau asked for additional information from Dallas Tarkenton.

Dallas Tarkenton responded to the Bureau's letter on February 18,

1992.

On November 17, 1992, the Chief of Enforcement Division of

the Mass Media Bureau sent another letter to counsel for Dallas

M. Tarkenton seeking additional information. See Attachment 4

hereto. Again the information requested had nothing whatsoever

to do with Terry Jenks. Indeed, Terry Jenks, Gleamer Lee Smith,

and their respective counsel were not even served with copies of

the further request. Dallas Tarkenton responded to the request

with additional information on December 17, 1992.

On February 10, 1993, the Chief of the Enforcement Division

sent a final letter to Dallas M. Tarkenton. That letter, a copy

of which is Attachment 5 hereto, states quite clearly that,

"The Commission is in receipt of your
responses to official letters of inquiry•••.
The letters of inquiry were precipitated by
concerns that Mr. Tarkenton abused the
Commission'S processes, was or is an
undisclosed real party-in-interest in
applications for broadcast facilities filed
by or on behalf of one or more of his sons,
or otherwise engaged in Commission-related
misconduct.
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Based on the information currently before the
Commission, we find there is no warrant at
this time for further action. Accordingly,
this matter is hereby closed."

To the best of Jenks' knowledge, there has been no appeal from or

request for review or reconsideration of this determination. The

matter is, as the Bureau has stated, closed. Gradick has not

provided any new evidence or offered any allegations that were

not considered by the Mass Media Bureau in its year long

investigation.

III. TIlED IS 110 BASIS FOR ADDING A CONDITION
TO A GRAJft' OP TIlE TERRY C. JERKS APPLICATION

Gradick's Motion falsely states that the Design Request for

Commission Inquiry is pending and that there have been no

determinations concerning the sufficiency of the allegations. As

is clear from the attachments hereto, discussed above, Gradick's

Motion falsely characterized the status of these matters at the

Commission and withheld the information that the Commission had

in fact investigated the allegations against Jenks, had found

them to be unsubstantiated, and had closed its investigation.

On AprilS, 1993, Jenks received a copy of a Supplement to

Motion to Modify Issues, filed by Gradick on April 2, 1993, one

week after he filed his Motion. Therein Gradick states that,

"in regard to the Request for Commission
Inquiry, it has been discovered that the
Commission sent official letters of inquiry
in this matter on January 29, 1992 and by FCC
letter 1800 C4 dated February 10, 1993, the
Commission elected not to pursue further
action on the Inquiry. The Petition for
Reconsideration remains pending at the
Commission."
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(Emphasis added.) This statement of Gradick's "discovery" does

not correct the false assertions in the Motion. Significantly,

Gradick did not supply copies of the January 29, 1992 or February

10, 1993, letters in its Supplement or explain that the

Commission's Mass Media Bureau (before whom the Petition for

Reconsideration is pending) had examined the allegations of

misconduct against Terry Jenks and had concluded that they were

unsubstantiated.

On the contrary, Gradick has in its Supplement deliberately

conveyed the impression that these matters remain to be resolved

when the staff acts on the Petition for Reconsideration. Gradick

has not corrected its false statement that there have been no

determinations concerning the sufficiency of the allegations,

although Gradick has "discovered" proof that his statement is

false. More importantly, even after having "discovered" the Mass

Media Bureau's letters of January 29, 1992, and February 10,

1993, Gradick has not withdrawn its Motion, although Gradick has

now "discovered" that according to the Mass Media Bureau the

matter is now "closed."

Gradick has acknOWledged that the Design Request for

Commission Inquiry "is premised upon the same conduct that was

alleged in the Petition for Reconsideration." Thus, Gradick must

acknowledge that the Mass Media Bureau has already reviewed the

allegations contained in the Petition for Reconsideration and

found them to be unsubstantiated. After the Mass Media Bureau

devoted more than a year to examining thoroughly the Design
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allegations and finding them to be unsubstantiated and no warrant

for further action, there is absolutely no reason to believe that

the Bureau would somehow now change its mind in acting upon the

Petition for Reconsideration.

IV. CQI!CLUSIQI!

Gradick has failed to demonstrate that any reasonable basis

exists for adding a condition upon a grant of the Terry C. Jenks

application. The matters that Gradick seeks to inject into this

proceeding have already been fully investigated and resolved,

although Gradick has withheld these facts from the Commission.

Accordingly, the Gradick Motion should be denied.

WHEREFORE, for the foregoing reasons, it is respectfully

requested that the above-referenced Motion to Modify Issues be

denied.

Respectfully submitted,

TERRY C. JENKS

By:

His Attorneys

FLETCHER, HEALD & HILDRETH
1300 N. 17th Street, 11th Floor
Arlington, Virginia 22209
(703) 812-0400

April 7, 1993
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Federal Communications COmmiSSiJll DA 91·987

MM Docket No. 90-309

By the Chief, Allocations Branch:

Before the
Federal Communications Commission

Washington, D.C. 20554

1. The Commission has before it for consideration the
Notice of Proposed Rule Making,S FCC Red 3769 (1990),
issued in response to two interrelated petitions for rule
making. They both require the substitution of Channel
288A for Channel 248A at Hogansville. Georgia. Oesign
Media, Inc. ("OMI"), licensee of Station WQUL(FM),2
Channel 249A, Griffin, Georgia. requested the substitu­
tion of Channel 248C3 for Channel 249A. and the modi­
fication of Station WQUL(FM)'s license to specify the
higher class channel. In order to accomplish the upgrade
at Griffin, OMI also requests the substitution of Channel
288A for Channel 248A at Hogansville, Georgia (RM­
7097).3 Alexander Mitchell Communications Corporation
("AMCC"), licensee of Station WSKS(FM), Channel
249A, Sparta. Georgia. seeks the substitution of Channel
249C3 for Channel 249A at Sparta. and modification of
the license for Station WSKS to specify operation on
Channel 249C3. The upgrade at Sparta also requires the
substitution of Channel 248C3 for Channel 249A at
Griffin, Georgia, and the substitution of Channel 288A
for Channel 248A at Hogansville. Georgia (RM-7310).
AMCC and OMI filed comments restating their intentions
to apply for the respective channels, if allotted. Info-Air,
Inc. ("Info-Air"), an applicant for Channel 248A at
Hogansville, Georgia, filed opposing comments.~ Terry C.
Jenks and Bowdon Broadcasters, Inc. ("Bowdon") filed

comments and counterproposals (RM-7488).s AMCC,
Bowdon, and OM! filed reply comments. AMCC and
OMI filed comments in response to the counterproposals.
After the close of the record OMI filed a request for leave
to file supplemental reply comments. Bowdon filed a
request for withdrawal of its counterproposal.6 Jenks filed
a request for leave to file response to supplemental com­
ments and filed supplemental comments. DMI filed an
opposition to Jenks' request for leave to file response. T.
Wood and Associates, Inc. ("Wood"), permittee of Chan­
nel 248A at Hogansville. Georgi~. filed a request for ex­
pedited action in this proceeding.'

2. In its counterproposal Jenks requested the allotment
of Channel 288A to BOWdon, Georgia, as that commu­
nity's first local service, rather than the substitution of
Channel 248C3 at Griffin and the substitution of Channel
249C3 at Sparta. Jenks states that Bowdon is an incor­
porated city with a population of 1,7438 people and cur­
rently has no local radio station. Jenks contends that the
allotment of Channel 288A to Bowdon as a first local
service is superior to the upgrades at Griffin and Sparta.
Jenks states his intention to apply for Channel 288A at
Bowdon, if allotted.

3. In its reply comments, AMCC argues that the. timing
of the counterproposal raises the question of economic or
competitive benefit to be derived from blocking this pro­
posal, and the good faith of Jenks. AMCC notes that
Jenks has not provided any indication of interest in the
Bowdon allotment. AMCC further states that while
Bowdon is currently without a local broadcast service,
Jenks has not provided information to demonstrate that
Bowdon is actually in need of any service. Jenks has not
addressed whether Bowdon is self governing, whether it
provides its residents with municipal services such as
police and fire protection, water and sewer service, or
schools and employment. AMCC alleges that the ques­
tions become even more significant when the fact that
Bowdon is located on the edge of the Atlanta urbanized
area is considered. In this regard. AMCC states that the
Commission should consider whether the Huntington
doctrine should be applied to the Bowdon proposal. See
Huntin.gton Broadcasting Co. v. FCC, 192 F.2d 33 (D.C.
Cir. 1951). The doctrine provides an exception to the
Commission's policy of awarding a first local service pref­
erence in those cases in which a first local service pref­
erence is claimed for a community contiguous to a larger
central city. AMCC argues that because of Bowdon's prox~

imity to Atlanta and its location on the edge of the
Atlanta urbanized area. Bowdon should be denied the first
local service preference that Jenks seeks. citing Faye and
Richard Tuck, 3 FCC Red 5374 (1988), and Bessemer and
Tuscaloosa, Alabama, 5 FCC 669 (1990).

RM-7097
RM-731O
RM-7488

Released: August 14, 1991

REPORT AND ORDER
(Proceeding Terminated)

In the Matter of

Amendment of Section 73.202(b),
Table of Allotments,
FM Broadcast Stations.
(Bowdon. Griffin, Hogansville.
and Sparta, Georgia)l

Adopted: August 2, 1991;

I The community of Bowdon has been added to the caption.
2 Effective September 3, 1990, the call letters of Station
WKEU(FM) were changed to WOUL(FM).
3 T. Wood and Associates, Inc. ("Wood"), became the ultimate
permittee for Channel 2-tSA. Hogansville. Georgia. by Memoran­
dum Opinion and Order, MM Docket No. 90-52. February 2S,
1991. The grant was conditioned on the outcome of this rule
making proceeding.
4 We find that Info-Air's comments are moot due to the fact
that its application has been dismissed. Therefore, any com-
ments responsive thereto will not be discussed. .
S Public Notice of the Bowdon counterproposal was gIven
September 5, 1990, Report No. 1825. (RM-i4AA). Terry C. Jenks'

counterpro~ was not put on public notice; however. it has
been accepted as comments in support of Bowdon's proposal,
since both proposals requested the allotment of Channel 2~A to
Bowdon, Georgia, as that community's first local FM service.
6 On October 3, 1990, Bowdon requested withdrawal of its
counterproposal. Although Bowdon has withdrawn its interest
in the allotment of Channel 288A at Bowdon, Jenks filed a
timely filed expression of interest and it will be considered:
7 The Commission's Rules do not contemplate the filing of
pleadings beyond the comment and reply comment perio~s.

Therefore, in accordance with Section 1.415(d) of the Commis­
sion's Rules. we shall not accept the unauthorized pleadings.
8 Population figures are taken from the 19S0 U.S. Census.
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4. In its reply comments to the counterproposals,
AMCC argues that if both Design and AMCC are allowed
to go Class C3 status, AMCC will provide service of 1.0
mV/m or greater intensity to a 137.64 square kilometer
area encompassing 1,248 persons currently served by no
other full time AM or FM service. AMCC contends that
the boundaries of this "white area" are composed of the
0.5 mV/m contour of Station WSB(AM), Atlanta, Georgia,
the present 1.0 mV/m contour of Station WSKS, Channel
249A, Sparta, Georgia, and the proposed 1.0 mV/m con­
tour of Station WSKS(FM) on Channel 248C3. AMCC
states that this white area or first full-time aural service
takes precedence over Bowdon's proposal which proposes
first local service. 9 However, in an attempt to resolve this
conflict, AMCC conducted a channel search and suggested
the use of Channel 223A at Bowdon as a 3 kilowatt
station Class A facility. 10

5. OMI, in its reply comments to the counterproposals,
restates AMCC's argument that the upgrade of Station
WQUL(FM) and Station WSKS(FM) will result in the
provision of full-time aural service to a "white area"
served by no other full-time AM or FM' station. OMI
contends that a white area first fulltime aural service is to
be preferred over the conflicting Bowdon proposal. OMI
also suggests that Channel 223A be allotted to Bowdon to
resolve this conflict. II

6. We have carefully reviewed the record in this pro­
ceeding and have determined that there is no other chan­
nel available to resolve the conflict between the proposed
upgrades for the Griffin and Sparta, Georgia, stations on
the one hand and the proposed new allotment for
Bowdon, Georgia, on the other hand. Thus, we must
choose between the conflicting proposals and base our
decision on the following allotment criteria as set forth in
Revision of FM Policies and Procedures, 90 FCC 2d 88
(1982).

9 AMCC acknowledges that its white area study disregarded lhe
construction permit for Station WSAA(FM), Channel 226A,
Warrenton. Georgia. but claims that even if this unbuilt station
is considered, the proposed upgrade for Station WSKS will
provide a second aural reception service (i.e., a "gray area").
AMCC contends that this triggers FM priority two and therefore
warrants grant of the upgrade proposals over the new allotment
at Bowdon.
10 We note that an engineering analysis has determined that
the proposed allotment of Channel 223A to Bowdon at the
coordinates suggested by AMCC (33-38-33 and 85-17-42) would
violate Ihe minimum distance separation requirements of Sec­
tion 73.207 of the Rules because of short-spacings to Slation
WBTR-FM. Channel 221A Carrollton. Georgia. Slation WLWI­
FM. Channel 222C, Montgomery, Alabama. and vacant but ap­
plied for Channel 223A. Zebulon, Georgia.

1 In making this alternative proposal. DMI requests Ihat Ihe
minimum distance separation requirements existing prior 10
October 2, 1989, be applied because the lead petition in this
proceeding. for the Griffin upgrade was filed before October 2.
1989. Since Ihe other proposals were filed after that date. DMI
believes that all proposals in this proceeding should be governed

2

(1) first full-time aural service

(2) second full-time aural service

(3) first local service; and

(4) other public interest matters.

(Co-equal weight given to priorities (2) and (3).

In applying these priorities. we note, at the outset, that
OMI and AMCC's claim that the grant of the upgrade for
the Sparta station would result in a first full-time aural
reception service to 1,743 people is incorrect. Our en­
gineering analysis reveals that upgrading the Sparta station
would not result in any full-time reception service be­
cause the claimed "white area" would be covered entirely
by the 1.0 mV/m contour of Station WSAA(FM), Channel
226A, Warrenton, Georgia, currently authorized by a con­
struction permit, and is covered substantially by the 1.0
mV/m contour of Station WHAN(FM), Channel 274A,
Sparta. These two construction permits were ignored by
OMI and AMCC's "white area" study. Moreover, when
these two stations are considered, the claimed area of
second full-time reception service (i.e ., "gray area") is
reduced to a small portion of Warren County encompass­
ing approximately 113 people. Therefore, we are called
upon in this case to resolve a conflict between an upgrade
proposal allotment to Bowdon that triggers priority three
because Bowdon has no local aural transmission seryice.12

7. Although the Revision of FM Policies provides that
priorities (2) and (3) are given co-equal weight, it also
provides a mechanism for resolving a conflict between
proposals raising these priorities. It states:

In cases involving a choice between such second
aural and first local services, the populations pro­
vided each of those services would be compared.
Preference would be given depending on whether
more persons would receive a second aural service
or a first local service. Under this approach we will
continue to give emphasis to local service while
avoiding the possibility of anomalous results under
the old priorities. 13

by the same set of rules. We disagree. Since the Bowdon coun­
terproposals were filed in August 1990. and are therefore subject
to the new spacing rules. any alternative channel for Bowdon
must likewise be governed by the new rules. See Second Report
and Order in MM Docket No. 88-275, .. FCC Rcd 6375 (1989).
12 Although OMl argues that we should apply the Huntington
Doctrine and not consider Ihat the proposed allotment at
Bowdon would result in a first local service because of
Bowdon's proximity to the larger community of Atlanta. Geor­
gia, we do not agree. First. the Huntington Doctrine has only
been used in the coinext change of community of license cases
or in comparative hearings involving applications, neither of
which are applicable here. Second, even in those cases in which
the Huntington Doctrine has arisen. the smaller community has
been inside the urbanized area of a larger city and a showing
has been made of interdependency between the smaller commu­
nity and Ihe larger urban center. In this instance. Bowdon is
located approximately 50 miles from Atlanta and is nOI inside
the Atlanta urbanized area. Furthermore, no showing of
interdependency was made. Set, e.g., Faye and Richard Tuck, 3
FCC Rcd 537.. (1988).
13 90 fCC 2d at 92.



Federal Communications Commissl m

In the few cases in which this conflict has arisen. we have
compared the population that would receive second full­
time aural service (i.e., the gray area population) with the
population of the community in which we would provide
a first local aural transmission service. 14 Applying this
procedure here. we note that the Sparta upgrade would
provide a second full-time reception service to 113 people
while the allotment of Channel 288A to Bowdon would
result in a first local transmission service to a population
of approximately 1.743. As a result, the Bowdon proposal
is the preferred allotment under the Revision of FM As-
signment Policies. IS '

8. Channel 288A can be allotted to Bowdon in compli­
ance with the Commission's minimum distance separation
requirements with a site restriction of 9.1 kilometers (5.7
miles) southwest. in order to avoid a short-spacing to
Station WCHK(FM). Channel 289C2. Canton. Georgia. 16

9. Accordingly. pursuant to the authority found in Sec­
tions 4(i). 5(c)(1). 303(g) and (r) and 307(b) of the Com­
munications Act of 1934, as amended. and Sections 0.61.
0.204(b) and 0.283 of the Commission's Rules. IT IS
ORDERED. That effective September 30, 1991, the FM
Table of Allotments. Section 73.202(b) of the Commis­
sion's Rules. IS AMENDED for the community listed
below. as follows:

DA 91-987

City
Bowdon. Georgia

Channel No.
288A

10. The window period for filing applications will open
on October I, 1991, and close on October 31, 1991.

11. IT IS FURTHER ORDERED. That the petitions for
rule making filed by Alexander Mitchell Communications
Corporation (RM-731O) and Design Media. Inc. (RM­
7097) ARE DENIED.

12. IT IS FURTHER ORDERED. That this proceeding
IS TERMINATED.

13. For further information concerning this proceeding.
contact Nancy 1. Walls. Mass Media Bureau, (202)
634-6530.

FEDERAL COMMUNICATIONS COMMISSION

Andrew J. Rhodes
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

14 See. e.g., Conway, Arkansas, 2 FCC Rcd 6132 (1987). See also
Killington, Vermont, MM Docket No. 83-357. Mimeo No. 6471.
released August 21. 1985.
IS Although OMI questions the legitimacy of Jenks' expression
of interest in the allotment for Bowdon and his motives in
filing his petition for rule making. we note DMI has not submit­
ted any extrinsic evidence on this issue. On the contrary. Mr.
Jenks has stated in his counterproposal that he will file an

3

application. if the allotment is made to Bowdon. Likewise. DMI
questions whether the counterproponent has shown that
Bowdon has a need for a first local service. We believe that
since Bowdon is an incorporated community of 1.7·0 people.
such a need can be presumed.
16 The coordinates for Channel 288A at Bowdon are North
Latitude 33-28-54 and West Longitude 85-19-34.
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RECEIVED

SEP 19 1m
Federal Communications I.,oml1llssion

Office of the Secretary

1991

,,

september 19,

Ms. Donna R. Searcy
Secretary
Federal Communications commiSSi7n
Washington, D.C. 20554

Re: MM Docket No. 90-309
Petition fo~eration

!

Dear Ms. Searcy:

Enclosed herewith on behalf of Alexander Mitchell
Communications Corporation, is an original and six copies of a
"Petition for Reconsideration". This material is directed to the
attention of the Chief, Allocations Branch.

Should any questions arise in connection with this matter,
kindly communicate directly with the undersigned.

Respectfully sUbmitted,

,.-kr-£5
Howard J. Barr

EFwlo~ures

HJB/cr



RECEIVED

SEP 191991
Before The

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Federal Communications \"'lJlllffilSsion

Olfice of the Secretary

In the Matter of ) MM Docket No. 90-309
)

Amendment of section 73.202 (b) , ) RM-7097
Table of Allotments, ) RM-7310
FM Broadcast stations )
(Griffin, Hogansville, and )
Sparta, Georgia) ) ,,

To: Chief, Allocations Branch

PETITION FOR RECONSIDERATION

Alexander Mitchell Communications Corporation

["WSKS(FM)"], licensee of WSKS(FM), Sparta, Georgia, by its

attorneys and pursuant to section 1.106 of the Commission's

Rules, hereby submits its Petition for Reconsideration of the

Report & Order, DA 91-987, released August 14, 1991, 56 Fed. Reg.

41076-02, pUblished August 19, 1991. 11 The following is shown in

support thereof:

I. HISTORY OF THE PROCEEDING

i. WSKS(FM) has proposed to upgrade from Channel 249A to

Channel 249C3. The adoption of this proposal is dependent upon

the adoption of Design Media, Inc.'s ("Design") propo~al.to

upg~adQ WQUL(r~) (formerly WKEU(FM», Griffin, Georgia from

Channel 249A to Channel 248C3. Adoption of these proposals

requires the substitution of Channel 288A for Channel 248A at

Hogansville, Georgia.

2. Bowdon Broadcasters ("BOWdon") has counterproposed to

allot a first local service to Bowdon, Georgia on Channel 288A.

Y This Petition is timely filed within thirty days of
Federal Register pUblication.



Though Bowdon dism~ssed its request, Terry C. Jenks filed an

expression of interest, thus Bowdon's proposal was considered in

this proceeding. Since Channel 288A cannot be allotted to both

Hogansville and Bowdon in compliance with the Commission's mini-

mum distance separation requirements, adoption of Bowdon's pro-

posal will preclUde adoption of Design's and,WSKS(FM) 's interde-
,

pendent proposals.

3. In its Report & Order, the Bureau adopted the Bowdon

counterproposal and allotted Channel 288A to Bowdon, while re-

jecting WSKS(FM) 's and Design's proposals. WSKS(FM) seeks recon-

sideration of that decision.

II. ADOPTION OF THE WSKS(FM) AND DESIGN PROPOSALS
BETTER SERVES THE PUBLIC INTEREST

4. An upgrade by both WSKS(FM) and Design's WQUL(FM) and

the provision of wide area service by both stations, will create

a new competitive environment in the central Georgia area. This

should be preferred over the proposal to provide a first local

service tc the much smaller community of Bowdon. See Bar-tow,

Georgia& et all 4 FCC Rcd 6876, 6878 (MMB 1989) (tlprovision of a

competitiv~ service to a larger community may overcome the·pre=

sumptiv~ need for a first local service to a smaller community,

especially if the pUblic service benefit arising from the allot­

ment of a channel to a smaller community is limited to the provi-

sion of "first local service to an extremely small population").

citing, Ruarch Associates, 101 FCC 2d 1358 (1985)

5. That is the case here. The enhanced service WSKS(FM)

and WQUL(FM) will provide if allowed to upgrade as proposed, con-
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stitutes the provision of a competitive service within the mean-

ing of Bartow. Not only will large gains in service result from

adoption of WSKS(FM) 's and Design Media's interrelated proposals

-- gains that cannot be equalled by adoption of the Bowdon

counterproposalY -- adoption of the proposal will result in the

provision of a second aural service by WSKS(FM). Bowdon, on the,

other hand, appears to be limited to the "provision of first

local service to an extremely small population."

6. In light of the Commission's recognition that the

entire country receives at least one radio service and the Com-

mission's decision in Bartow, the provision of a second aural

service must take precedence over the provision of first local

service where the provision of that first local service will not

also result in the provision of a second aural service. No

showing has been made that the Bowdon counterproposal will also

result in the provision of a second aural service. Accordingly,

th.e int:er"related WSKS (FM) and Design Media proposals should be

preferred.

IIIo C~reL ~~3A MAY BE ALLOTTED TO BOWDON CON­
B!BTE~~ WITH THE COMMISSION=S RULES

7. In its Reply Comments to the Counterproposals, WSKS(FM)

urged that Channel 223A be allotted to Bowdon as a 3 kilowatt

facility as a way of accommodating all proposals. WSKS(FM)

demonstrated that the allotment could be made consistent with

section 73.213(c) (1) of the Commission's Rules. Reply Comments

Y See Exhibit 1 to WSKS(FM) 's Reply Comments.
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at ~9. See also Exhibit 1 thereto at p. 2-3. WSKS(FM) demon­

strated that the spacing requirements set forth in section

73.213(c) (1) could be utilized because the new allotment will be

made by an order granting a petition to amend the FM Table of

Allotments filed prior to October 2, 1989, i.e., Design Media,

Inc.'s inceptive proposal filed on September 28, 1989., See,

section 73.213(c) of the Commission's Rules.

8. The Bureau dismissed this potential resolution, citing

nothing more than its disagreement with the proposition that

section 73.213(c) could be utilized.~1 Nothing in the Commis-

sion's Second Report & order, supra, prevents a grant of

WSKS(FM) 's proposal to allot Channel 223A as a 3 kilowatt facili-

ty to Bowdon. If the Commission were to adopt the Channel 223A

proposal along with WSKS(FM) 's and Design's proposals, it would

be making the allotment pursuant to a petition for rule making

filed prior to October 2, 1989. The allotment would therefore be

made in full compliance with the commission's Rules.

9. In fact, as set forth in WSKS(FM) 's Reply Comments, the

223A 3 kilowatt allotm~nt is a better allotment than the Ch~nnel

288A allotment9 See Reply Comments at '11. Adoption of this

propcsal will therefore serve the needs and interests of all par-

ties, including the public interest.

~ The Bureau did refer tq the.~ommission's Second Report
and Order in MM Docket No. 88-275, 4 FCC Rcd 6375 (1989). The.
Bureau did not g however, refer to any particular page or section
of that decision which addressed the issue of the applicability
of Section 73.213(c) in these circumstances, and indeed, counsel
for WSKS{FM) has been unable to find such a discussion.
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CONCLUSION

Wherefore, the premises considered, the 'counterproposal of

Bowdon Broadcasters should be rejected and the proposal contained

in the Commission's Notice of Proposed Rule Making, DA 90-832,

released June 22, 1990, as well the Channel 223A alternate at

Bowdon, should be .adopted. ,,

Respectfully SUbmitted,

ALEXANDER MITCHELL
COMMUNICATIONS CORPORATION

Pepper & Corazzini
200 Montgomery Building
1776 K street, N.W.
Washington, D.C. 20554
(202) 296-0600

September 19, 1991

By:

5

~·----S.3<-
John F. Garziglia
Howard J. Barr



CERTIFICATE OF SERVICE

I Claudia Roberts, do hereby certify that a true and correct

copy of the foregoing Petition for Reconsideration has been

served upon the following individuals by U.S. mail, postage

prepaid, on this 19th day of September, 1991.
,,

*Andrew J. Rhodes
Acting Chief, Allocations Branch
Federal Communications Commission
Mass Media Bureau
2025 M Street, N.W., Room 8322
Washington, D.C. 20554

*Ms. Nancy J. Walls
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8317
Washington, D.C. 20554

Alan Aronowitz, Esquire
Baraff, Koerner, Olender

& Hochberg, P.C.
2033 M Street, N.W., suite 700
Washington, D.C. 20036
(Counsel for Design Media, Inc.)

Terry C. Jenks
12017 Running Creek Road
Louisville, KY 40243

Daniel F. Vann Horn, Bsq.
Arent, Fox, Kintr.er, Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

. (Counsel for Bowdon Broadcasters)

Robert G. Scott, Jr., Esq.
Cole, Raywid & Braverman
1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(Counsel for Info-Air, Inc.)

& "{~'~ -t£J:-
Claudia Roerts
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