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Lehigh Valley Community Broadcasters Association, Inc.

("Lehigh") and Beacon Broadcasting Corporation ("Beacon")

(collectively the "Parties"), through their attorneys and pursuant

to Section 73.3525 of the rules, hereby respectively request that

the Presiding Officer approve the attached Settlement Agreement.

The Settlement Agreement effectively resolves the mutual exclu­

sivity of the Lehigh and Beacon applications in this proceeding. 1

In support thereof, the following is shown:

1 The Parties previously filed appropriate amendments
responsive to the Hearing Designation Order ("Hoo") (DA
93-154, released March 9, 1993) in this proceeding.
Simultaneously herewith, Lehigh is filing a motion for
summary decision with respect to the financial issue
designated in the Hoo with respect to its application.
The Parties respectfully request that the Presiding
Officer act on all of these outstanding matters at the
same time that he acts on the Joint Request. ~
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1. The Parties are mutually exclusive applicants for

construction permits for a new noncommercial educational FM radio

station on Channel 207A at Allentown, Pennsylvania. The applica­

tion of Northampton Community College was dismissed in the Hearing

Designation Order designating the Lehigh and Beacon applications

for hearing

2. The Parties agree that the hearing proceedings are

likely to be protracted, expensive and a burden upon the Commis­

sion's resources. Further, in order to facilitate the early imple­

mentation of service to the pUblic and to assure implementation of

two rather than one new noncommercial educational FM service, the

Parties have entered into an agreement to resolve the mutual exclu­

sivity between their applications.

3. The Parties have executed a Settlement Agreement, a

copy of which is attached as Attachment A. The Settlement Agree­

ment provides for Lehigh's amendment of its application to specify

new technical facilities, including in particUlar Channel 201A.

Lehigh's amendment will eliminate the electrical exclusivity

between its application and Beacon's application. Work on Lehigh's

amendment is in progress at this time. The Parties expect that the

amendment and Lehigh's request for acceptance thereof will be

tendered as a supplement to this Joint Motion within the next week.

4. In several comparable noncommercial educational

hearing proceedings, the respective Presiding Officers have

approved engineering· amendments, including channel changes to
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applications as part of joint settlements between or amonq appli-

cants. 2 In Cabrini Colleae, FCC 89M-2039, released Auqust 8,

1989, the Presidinq Officer qranted channel chanqe amendments by

three comPetinq applicants, even thouqh prohibited contour overlap

would occur between the applicants. In Yolo county Public Radio,

FCC 90M-477, released March 9, 1990, the Presidinq Officer qranted

Family stations, Inc. leave to amend its application by specifyinq

oPeration on a different channel, even thouqh the amendment would

create "donut interference". In Lakeshore Communications. Inc.,

FCC 91M-1428, released April 24, 1991, the Presidinq Officer

qranted an enqineerinq amendment with a channel chanqe as a condi-

tion precedent to a joint settlement. Finally, in wsm Public

Telecommunications Council, FCC 93M-14, released January 13, 1993,

the Pre.idinq Officer likewise qranted an enqineerinq amendment

with a channel chanqe as a condition precedent to a joint settle-

mente Copies of the orders in these cases are appended to this

Joint Request as Attachment B.

5. The Parties request that their respective applica­

tions be held in deferred status pendinq the sUbmission, review and

acceptance of the Lehiqh amendment to be tendered pursuant to

2 In another recent noncommercial educational comparative
hearinq, Faith Bible college, FCC 92M-872, released
Auqust 13, 1992, the Presidinq Officer qranted an appli­
cant leave to amend its application to chanqe its pro­
posed technical facilities, includinq transmitter site,
antenna heiqht and effective radiated power, where the
amendment resolved mutual exclusivity amonq the appli­
cants.
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section 1 of the Settlement Agreement, and that there be a stay

issued by the Presiding Officer on all procedural dates, except for

comments by the Mass Media Bureau on the Settlement Agreement, the

aJl8ndments required with lWQ and Lehigh's channel change amendment,

including the comment period with respect to Lehigh's motion for

summary decision. In addition, the Parties request that, upon

acceptance of the amendment by Lehigh that will eliminate the

mutual exclusivity of the current applications and review of other

information requested pursuant to the Hoo, Beacon's application be

granted and Lehigh's application, as amended, be processed to grant

through action on the summary jUdgment motion. Upon grant of

Beacon's application, the stay may be lifted on procedural dates in

connection with Lehigh's summary jUdgment motion.

6. Attachments C and D contain the required declara­

tions from each party pursuant to section 73.3525 of the rules

stating: (1) the Settlement Agreement is in the pUblic interest

and that neither party filed its application for the purpose of

reaching or carrying out a Settlement Agreement; (2) that neither

the applicants nor any principals of the applicants will receive or

has received any money Gr other consideration in excess of the

legitimate and prudent expenses of the applicants; and (3) that the

Settlement Agreement reflects the only consideration exchanged and

to be exchanged by the Parties. The Settlement Agreement and

related declarations comply in all respects with the Report and

Order. Amendment of Section 73.3525 of the Commission's Rules
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8J1'ft'L1IJIDtT ACUlBBIIBI1'.r

This Settlement Agreement ("Agreement") is entered into

this 31st day of Ma rch , 1993 by and between Lehigh Valley

Community Broadcasters Association, Inc., a Pennsylvania non­

profit corporation ("Lehigh") and Beacon Broadcasting Corpora­

tion, a Pennsylvania non-profit corporation ("Beacon") (each a

"Party" and collectively the "parties").

WHEREAS, Lehigh has filed an application (FCC File No.

BPED-891019MF) with the Federal Communications Commission ("FCC")

for authority to construct a new noncommercial educational FM

radio station on Channel 207A at Allentown, Pennsylvania; and

WHEREAS, Beacon has filed an application (FCC File No.

BPED-900905ML) with the FCC for authority to construct a new non­

commercial educational FM station on Channel 207A at Allentown,

Pennsylvania; and

WHEREAS, the Lehigh and Beacon applications are mutual­

ly exclusive and have been designated for a comparative hearing

in a Hearing Designation Order ("Hoo") issued in MM Docket 93-37;

and

WHEREAS, Lehigh and Beacon have agreed to resolve the

mutual exclusivity between their applications through a plan

which would permit uncontested grant of Beacon's application and

Lehigh's application, as amended, sUbject to satisfaction of all

of the terms and conditions of this Agreement and FCC approval

thereof; and

WHEREAS, resolution of the mutual exclusivity between

Lehigh and Beacon pursuant to this Settlement Agreement would
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serve the public interest in conserving the resources of the FCC

and the applicants, expediting the grant of both the Lehigh

application, as amended, and the Beacon application, and per­

mitting the implementation of two new local noncommercial edu­

cational radio services at Allentown, Pennsylvania;

NOW, THEREFORE, in consideration of the premises and

the mutual obligations of the Parties set forth herein, and

subject to the requirements of section 73.3525 of the FCC's

rules, the Parties agree as follows:

1. Technical Amendment. Just as soon as possible,

and within ten (10) days of the execution date hereof, Lehigh

will request acceptance and grant of an amendment to its pending

application to specify new technical facilities, including the

frequency 201A. Acceptance of this amendment will resolve the

mutual exclusivity with Beacon's application for Channel 207A.

Beacon agrees to pay Lehigh one-half of Lehigh's documented legi­

tiaate and prUdent engineering costs, up to a total of $2,000,

aasociated with the preparation and filing of its amendment and

any additional technical amendments or information in response to

an FCC requeat for further information, clarification or modifi­

cation of Lehigh's technical proposal, as amended. Payments

under this provision shall be made within ten (10) days of the

date on which grant of Beacon's application becomes final as

defined in Section 7 hereof. It is further understood and agreed

that Lehigh will not be required to accept FCC conditions in

connection with its technical proposal, as amended, which would

result in a predicted protected coverage area which is smaller

than that proposed in Lehigh's current application.
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2. FCC Approyal. This Settlement Aqreement is ex­

pressly conditioned upon and subject to the prior consent and

approval of the FCC and upon qrant of the Beacon application,

acceptance of the Lehiqh application, as amended and retention by

both applicants of their current application file numbers and

cut-off status upon and after the acceptance of any amendments.

The Parties aqree that they will provide all information rea­

sonably necessary in order to obtain approval of this Settlement

Agreement and qrant of the joint request for approval thereof.

3. Joint Request. within five (5) days after execu­

tion of this Settlement Aqreement, the Parties will, at their own

respective expense, prepare, execute and file with the Presidinq

Officer all declarations and/or other supportinq documentation

required by section 73.3525 of the FCC's Rules, which are neces­

sary to secure approval of this Settlement Aqreement. Lehiqh

will prepare the joint request for approval of this Settlement

Aqreement. The joint request will request that the applications

of both parties be held in deferred status pendinq the sub­

mission, review and acceptance of Lehiqh's amendment tendered

pursuant to section 1 of this Aqreement and that there be a stay

issued by the Presidinq Officer on all procedural dates. The

joint request will be reviewed and siqned by counsel for the

Parties upon approval by them. Should any declarations or other

supportinq documentation not be ready for filinq at such time,

the declarations and/or other supportinq documentation will be

filed directly by the Party involved as a supplement to the joint

request.
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4. Additional Acts and Documents. Both parties agree

to take such additional acts and file such additional documents

as may be necessary to secure approval of and perform their re­

spective obligations under this Settlement Agreement. In par­

ticular, Beacon and Lehigh will each file amendments responsive

to the requests set for clarification and/or additional informa­

tion set forth in the Hoo. In addition, it is understood that,

siaultaneous with the filing of the Settlement Agreement, Lehigh

will file an appropriate request for favorable resolution through

suaaary jUdgment of the financial issue designated in connection

with its application. However, Lehigh agrees that, in order to

preserve Beacon's right to oppose this summary jUdgment request,

Lehigh will support an appropriate request for deferral of all

procedural dates until after the presiding Officer rules on the

Joint Request so that, in the event that the presiding Officer

denies the Joint Request, Beacon shall retain its right to oppose

Lehigh's summary jUdgment request.

5. Entire Agreement. This Settlement Agreement con­

tains the entire understanding of the Parties with respect to the

SUbject matter hereof, supersedes all prior understandings,

agreements, negotiations, discussions and representations, writ­

ten or oral, and may not be modified, extended or terminated

except by an instrument in writing executed by the Parties.

6. Scope and Binding Effect. This Settlement Agree­

..nt shall be binding upon and shall inure to the benefit of the

Parties, their heirs, successors and assigns. Each individual

executing this Settlement Agreement warrants and represents that

he has the authority to bind to this Settlement Agreement the
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Party for whom he is signing. Each of the Parties represents

that this Settlement Agreement is a legal, valid and binding

obligation of the Party, enforceable in accordance with its

terms, except as such enforcement may be limited by bankruptcy,

insolvency, or similar laws affecting creditors' rights gen­

erally, or by court-applied equitable remedies.

7. Termination. Should the FCC or the Presiding

Officer for any reason fail or refuse to grant Beacon's applica­

tion by an order or orders which shall have become final (that

is, granted by an order or orders which is not reversed, stayed,

set aside, enjoined or suspended and with respect to which no

requests for administrative or jUdicial review or stay are

pending, and as to which the time for filing such a petition or

appeal, or for the FCC to set aside its consent on its own

motion, has expired) or accept Lehigh's amendment in accordance

with the teras ot this Agreement within twelve (12) months after

the submission of the joint request, then this Agreement shall

become null and void, and Lehigh and Beacon shall be free to

resume prosecution of their respective applications before the

FCC, unless the Parties agree in writing to continue to seek

approval of their respective applications in accordance with this

Agreement, except that this Agreement shall automatically be

extended in the event that action and/or inaction by the FCC upon

the joint request is the sole cause of the delay.

8. Notices. Any notices required to be given pur­

suant to this Settlement Agreement shall be in writing and shall

be deemed to have been given if delivered personally by the Party

to the Party to whom such notice is directed or, if mailed, sent
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by certified mail, postage prepaid, to the following addresses:

Lehigh:

Copy to:

Mr. Charles James
Lehigh valley Community Broadcasters
Association, Inc.

P.O. Box 1456
Allentown, pennsylvania 18105

Malcolm G. stevenson, Esquire
Schwartz, Woods' Miller
1350 Connecticut Avenue, NW, #300
Washington, D.C. 20036

Beacon:

Copy to:

Dr. John Hentosh
401 North 17th Street
Allentown, PA 18104

Jeffrey D. Southmayd, Esquire
Southmayd , Miller
1233 - 20th Street, NW, #205
Washington, D.C. 20036

9. Partial Inyalidity. In the event that any pro-

vision of this Agreement shall be deemed invalid, such invalidity

shall not affect the enforceability of any other provision of his

Agreement, unless the invalidity would cause a material change in

the rights or obligations of either Party, in which case the

Party or Parties affected may seek to amend the Settlement Agree­

ment or withdraw from the Settlement Agreement.

10. waivers. No waivers by either Party of any de­

fault by the other Party in the performance of or compliance with

any condition, provision or requirement of this Settlement Agree­

ment shall be a waiver of performance thereof in the future or of

compliance with any other condition, provision or requirement

thereof, nor shall any delay or omission of any Party to exercise

any right accruing to it thereafter constitute a waiver of

compliance with any other condition, provision or requirement

thereof.
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11. Specific Performance. In the event of a breach of

this Settlement Agreement by either party, then the non-breaching

Party shall be entitled to secure specific performance of this

Settlement Agreement, it being understood and agreed by the

Parties that any legal remedy or remedies that otherwise might be

available would not be adequate to cure or compensate for such

breach of this Settlement Agreement.

12. Counterparts. This Settlement Agree_ent .ay be

executed in counterparts, both of which together shall constitute

the original.

13. Goyerning Law; Litigation Expense. The Parties

agree that this Settlement Agreement shall be construed under the

laws of the Commonwealth of Pennsylvania without reference to

Pennsylvania's choice of law provisions. In any litigation

arising out of this Settlement Agreement, the prevailing party

shall have the right to recover from the other party its reason­

able costs and expenses, including reasonable attorneys' fees.

IN WITNESS WHEREOF, the Parties have duly executed this

Settlement Agreement as of the date first above written.

LEHIGH VALLEY COMMUNITY
BROADCASTERS ASSOCIA'rI_, INC.

By:a~
Title: President

BEACON BROADCASTING
CORPORATION

By:--------------
Title: _
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. DOClll 'll1 coPl
FCC A' ~1~ ~.10lt1G11IAL

BEFORE THE hVG 7 J989
FEDERAL COMMUNICATIONS COtUSSlel' $ier.ed By

IluhlDltoD, D.C. 205511 Mailed By

In re Applications of

CABRINI COLLEGE
Radnor Township, Pennaylvania

VJLLANOVA UNIVERSITY IN THE
STATE OF PENNSYLVANIA
Villanova, Pennsylvania

BUX-MONT EDUCATIONAL RADIO ASSOCIATION
sellersville, Pennsylvania

. TRUSTEES OF THE UNIVERSITY OF PENNSYLVANIA
Philadelphia, Pennsylvania

For a Construction Perei t for a
Non-Colaercial Educational FM station

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FCC 89M-2039

MM Docket No. 89-309 ;tl236

File No. 8PED-860125MH

FUe No. 8PED-810J1021CA

File No. 8PED-81051_MN

FUe No. 8PED-810515O£

MEMORANDUM OPINION AND ORDER
I.sued: Au.uat 3, 1989; Released: Auaust 1, 1989

1. Under consideration are the follow1n&: Petition for Leave to "'nd,
riled July 10, 1989, by Cabrin1 Colle.e ("Cabrin1"); Petition Ibr Leave to '-end,
rUed July 10, 1989, by V111anova Unlveraity In the State or 'ennI11vanla
("Vlllanova"); PeUtion for Leave to Mend, rued July 10, 1989, bl Bux-Mont
Educational Radio Association ("Bux-Mont"); Joint Notion tor ApprOVal or
Alreeaent, rUed July 10, 1989, by Cabrlnf, VUlanova , lux-Mont and the Truste..
of the University of 'ennaylvanla ("Penn"); Petition Ibr Leave to a-nd,
tiled JUly 2_, 1989, by V11lanova; 'etitlon for Leave to Mend, ftlees July 25,
1989, by Bux-Mont; Petition tor Leave to A1Iend and a.endllent to Appltcation,
fUed July 25, 1989, by Penn; and Co.enta on Joint Motion Ibr Approval of
Aaree.ent, fUed July 28, 1989, by Haas Media Bureau.

2. The Joint a,re••ent proposes that the appl1catlona of Cabr1ni,
ViUanova and Bux-Mont each be .ranted, ..bjeot to the acceptance or an
amendment to each applicant'. ensineerlnl proposal. An ena1neerinl ...ndllent to
each of these applications was tUed simultaneously with the mini of the joint
aareeunt. In additIon, the jOint qreeMnt contlllPlates a ,rant or Penn's
pendtn. applioation with the reaalt that the covera.e area of Penn's ex1st.1n1
station, WXPN, wUl expand. .

3. The ~n&lneerlnl amendments of C&br1nl, VUlanova and Bux-Mont.
propoae a change In frequency. Cabrinl and VWanova propose identical
technical facUlties. Cabrlni and Vlllanova, which propose a shared-time
operation, seek to amend their appl1catlons to propose operation on Channel 206A,
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rather than Channel 203A. Bux-Mont atelcs to uend its application to propose
operation on Channel 205A, rather than Channel 2OIIA. The applicant. contend

~that a arant of these amendments will provide an aggregate of 2,259,2~ people
residins in an area of 5,188 square kilometers with the opportunity to receive
new non-connerclal FH service.

II. The engineer ins amendments will result in SOJH contour overlap among
the applicants. The applicants, therefore, request a waiver of Section 73.509
or the Commission's Rules which prohibits such overlap. The appl1cantl note
that the interference will not result in the loss of any present ..rvice to any
listener. The applicants also note that the Penn proposal involves a relocation
or WXPN's transmitter and a sharlns with Station WPVI(TV), Phlladelph1a, or a
diplexed antenna. This co-location and dlplexins, they co~tend, wiU elUiinate
the interference between WXPN and WPVJ(TV), thereby providing additional .rvice
to the public.

5. The Mass Media Bureau supports acceptance of the applicants'
amendments and approval of the jOint asrenent and has ofTered the followin.
comments. Here, the benerit of author1z.1n& new and 1IDproved aervice outwetahs
the Hmited interference which will real1t. Signtncantly, none or the
proposals will result In interference to a non-party to this proceedina, and
each or the parties to this proceedinS has asreed to accept interterence as a
condition of recelvlns a grant. Moreover, as noted by the applicants, no OM
currently receiving service wUI lose aervice as a result of acceptance of the
applicants' amendments.

6. Additionally, it is noted that the parties have cOllPl1ed with
Section 73.3525 of the Commission's Rules. The documents sublll1tted include
declarations from each of the parUes useI'Una that their respective
applications were not rUed for. the purpose of reachina or carryina out the
Joint settlement agreement. Approval of the asreement is in the public
interest because it wil~ eliminate the need lOr a hearlns thereby coDlervlna the
resources of the non-commercial appllcanta and the ConII1sslon and f\lrtber wW
expedite additional service to the public In the Philadelphia are••

T. In l1sht or the foresolns, the enaineerins aaendllents wID be
accepted and I waiver ot Section 73.509 wW be ,ranted. The joint aareement
will be approved.

I. On July 2., 1989 and July 25, 1989, VIDanova, lux-Mont and Penn
rUed petltiona tor leave to a.end their applications to provide 1n.n:»....t1on
called tor by the HearlDS Deslsnation Order ("HDO"). The Mus Media Bureau has
reviewed these aaendlaents and aar... with the applicants that they have _t the
HDO'. requirements.

Accordinaly, IT IS ORDERED that the Petitions for Leave to Allend, rued
July 10, 1989, by Cabrin!, Villanova and lux-Mont ARE GRANTED, and the
amendments ARE ACCEPTED.

JT IS FURTHER ORDERED that a waiver of Section 13.509 of the Ccx.1ss1ons
Rules IS GRANTED.
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. IT IS FURTHER ORDERED that the Petition for Leave to Amend, rUed July
24, 1989, by Villanova, the Petition tor Leave to Amend, nJed July 25, 1989, by
Sux-Mont and the Petition for Leave to Amend and Amendment to Application, nled
July 25, 1989, by Penn ARE GRANTED, and the amendments ARE ACCEPTED.

JT IS FURTHER ORDERED that the Joint Motion tor Approval ot AIreement ,
tiled July 10, 1989, by Cabrlni, Villanova, lux-Mont and- Penn IS GRANTED and the
Joint alreement IS APPROVED, the application of the Trustees ot the University
of Pennsylvania IS GRANTED, the applications of cabrini Collele, VUlanova
University in the State of Penns,lvanla and lux-Mont Educational Radio
Association, as amended, ARE GRANTED and this proceedtnl IS TERMINATED.
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IIPORE !HE
rEDEJW. CDIOIICATJCIIS CCMCISSICII

1lub1lllton, D.C. 205511

In re Applications or

FAMILY STATIONS, INC.
Jone, California

YOLO COUNTY PUBLIC RADIO •
....t Slcruento, CaUfornia

rec 90"-1&77

1900

FUe No. IPED-861023MF

F11e No. IPED-861023MB

rUe 110. IPED-851217MG

ru, No. IP£D-860613MA

rUe No. IPED-860226MC

til Docket 10. 89-111

For Construction Permit for a New
Non-Commercial Education FM Station

FAMILY STATIONS, INC.
North Hlah1ands, California

)
)
)
)
)

SACRAMENTO CITY UNIFIED SCHOOL DISTRJCT )
Sacramento, CaUfornia )

)
CALIFORNIA STATE UNI VERSITr, SACRAMENTO )
Sacr...nto, Cali fornia . )

)
)
)
)
)
)
)
)
)

Iss~ed:

MEMORANDUM OPINION AND ORPER
March " 1990; Relea.ed: March 9, 1990

1. Under consideration are the followinc:

Joint Petition for Waiver of section 73.509 of the
CoI81.sion'. Rules, fUed De-.ber 22, 1989, by ,.Uy
Stations, Jnc. ("Fam11y) and California State Unlveraity,
Sacramento ("university");

PeUtion for Leave to AIIInd, fUed Dec.ber 22, 1989 on behalf of
, ..11y Stationa, Inc.;

AMnclllent by '.l1y Stationa, Inc. to Appllcation
BP£D-861023MB, Jone, CaUfornia, tUed Deo"'r 22, 191';

Amendment by Family Station., Jnc. to Application
IP£»-861023MF, North Hichlands, California, tUed
December 22, , 989 ;



Joint Requelt tor Approval or settl_nt Alr....nt. tUed
Deee.ber 22. 1989, by the Univerlity, Sacr..nto City Uniried
School Distriot ("School Di.trictW), , ..ily, and Yolo County
Public Radio ("YoloW);

Mas. Media Bureau', ("Bureau") Opposition to Petition tor
Leave to ..nd ancs Joint Petition tor Waiv.r or Section
13.509 or tbe eo-i..lon', Rule., tU.d Jan&&ary 26, 1990;

Mus Mldla Bu....u·. eo.ent. on Joint Request tor Approval
ot settl..nt Alre..nt. tUed January 3, 1990; and

Joint Reply to Opposition ot Mu. Media Buri.u, tUed
February ", 1990, by Calitornia State University,
SAoruento ("University") and , ..Uy StatiOns, Inc.
("'uUy").

2. The ••ttlement .Ir....nt provide. tor the dismissal with prejudice
of Yolo'. application tor a atated 80netary consideration to be paid by the
Unlver,ity and 'uUy. , ..11y ha. concurrently tUed a petitton tor leave to
aMnd both it. North Hi,hlands appl1caUon (to .U.inate the mutual .xclu.ivity
betwe.n that application and the School Di.trict) and it. Ion. application (to
,11llinate the Elt&&al exclua1vlty between that .pplication and the Univ.r.ity).
r..ily and the University have concurrently petitioned tor a w.lver ot the
adjacent chann.l .llnal .tre"lth overl.p requlr...nt. ot Section 13.509 ot the
eo.al.sion'. rules. It i••11.,ed that a ,r.nt or the waiver would re.olve the
mutual .xclusivity betw.en Family' • .-end.d Iorth Hi.hlands application and the
Un1versi ty, thereby peMIIltUna a ,r.nt of both .pplication.. Approv.1 ot the
.ettlement aareement and Irant ot the filed Joint Petition tor Waiver and
Petition tor L••ve to "'nd, will obviate the ne.d tor a protracted
admini.trative proceedIna and will result in the eXped1tious Imp1...ntatlon ot
local non-commerci.l radio .ervice to the residents ot S.cramento, North
H11hlands and lone, Calitornia. service~o Iorth Hilhlands and lone, California
would be the tlrst local FM radio ••rvice to each area.

3. The ••ttl...nt .'r....nt ca-ports with the r.qulr.-.nt. ot Slction
13.3525 ot the Cc.l1s.lon'. Rul.s. Spealtlc.Uy, the partie. have all CClItPI.t.d
the declaration. requlr.d by section 13.3525 ot the ea.iuion'. Rul•••
The ,ettl...nt and d.clarations .n~r.te the public lnt.re.t r.a.on. tor
aettl..nt and .stabll.h that Yolo, tbe 101e dl.l.ll"1 applicant, did not tUe
tt. appUcatlon tor the purpoH ot ....chl... or carry1na out a Httl_nt
..~nt.

_. , ..11y propo.e. to IMDCI It. lone application by .pecU)lnl
operation on Chann.l 201A In 11eu or Channel 202A. 'uUy al.o propose. to
...nd it. North Hi_hland••ppllcatlon by .pecitylnl a new tra~ltter .ite,
r.duoln, etrectlve radiated power, and utllizina a direotlonal antenna. The
...~nt to , ..ily', North Hi_bland'••pplication will create a .Ituatlon
Involvlnl IO-called "donut Interterence,· In whiCh the tran..itt.r .1t. tor th.
undesired .tatlon i. encompasled within thl 60 diu contour ot the dl.ired
.tation. Specitically, the 80 dBu contour of F..Uy'. uended proposal ror
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Channel 207 It North Hllhllnds will lie l1.oat entirely within the 60 diu
oont.our or Univer.ity'. proposal on Channel 2058 at Saoramento. Acoordlnl to
'aml1y and the Univer.lty, the overlap area would encoapa.s 96 .quare kila.etera or
approll..tely 2._ peroent or the total area within the Unlveratty'. 60 diu contour.
The population wlthin the overlap area would be Ipproximately 8,79' per.on. or
1.0 percent or the total population wtthln the Unlyer.tty'. 60 dIu oontour. There
.,111 be no overlap or the Unlver.lty'. 10 diu contour by , ..11y'. Ifortb Hilhland.
_ndecI 60 diu contour. IIl.tina PM .tatlon. wtll reeetve no Interference.

. , ..U, and the Unlver.n, .further .lntaln thllt &J)Pl'oval of the _ttl-.nt
aar..-nt would allow the ID1upration or tour new ftOn-oaMrolal PM ..nloes In
the Sacr...nto area .el'vins In the assresate 80re than 1.3 .11110n peraODl.
Additionally. the.e .ervlce lalna wll1 be errected, accordlnl to ruu,. Without
any 10.S or e.t.t1na aervlce.

5. The Bureau oppo.es the Joint walYer reque.t on the Iround. that'the
80vanta present no e.traordlnary realOftl to Ju.tlt.J a waiver of the Calml.slon
policy or avold1nl the creation or -donut interference.· The Bureau
dl.t1nlul.hes the authority olted by the aDvants, A l1catlons or brln
Collese, "" Docket 89-309. (ALJ. AUlu.t '7, 1989), .tatlna that the I' nl case
Involved the provlston of new aervloes to 8OI'e than 2.2 .11l1on peraon. In the
h11h11 consested northe••t corridor (about twice the uount hereln). Further,
the Bureau .tate. that there hal been no d.-onatration that the partie. are .0
deadlocked In their proposal. that a relOlutloncon.istent with the CaBai.slon'•.
rule. and pollcles cannot be worked out. It is for the.e reason. the lul'eau
believe. that the settl...nt asr....nt is inconai.tent with the public interest.

6. A. noted In the Joint petition. In Flbrin1, the Bureau .upported •
waiver or Section '73.509 of the Rule. because the l'e.ult1nl -donut" intel'fel'efice
would not cause lo.s of any present .ervlce and would enhance TV Channel 6
protection throulh oo-location or the antennal of WlPN(FM) and VPVJ<TV).
Similarly,Sn the Instant ca.,. there would also be no los. of any pre.ent
service (only new ..rvlce 1. involved) and oo-location of the antennas or the
Unlver.lty and IVIE-TV will enhance TV. Channel 6 protection tor tbe public.
Moreover.a. Is set torth In the .upportins £nllneerinl Stat..nt (Attao_nt C)
of John lean. the DOn-ca.ercial PM frequency apectr. In the Saoruento area
.,U1 be tully utur.ted wlth the Irant of the applications of the-Unlver.lty.
, ..11y and Sacramento City Untried School Dl.trlct; because or TV Channel 6
protection requlrIMnts (Sectton 73.525) and the prohibited overlap requl.....nta
or Section "3.509 or the Rules, tuture DeW .ervlce I. unlikely In the event a
waiveI' or Section 73.509 1. denied.

1. Th. Joint petitioner. point out that the di••l.Uarltle. beween
e1n1 and the lutant .!tuation allO auPPOl't a waiver of Section 73.509 of the

lss1on'. Rule.. In "bl'lnl, Station VlPI propo.ed an uPirade or taoll1tle.,
!.!... chanS' In frequency rrca Channel 205A to Cbannel 2031 and a lIOditioatton
In facUltie. rrom 1.90 kV errecUve radiated power (£RP) at 85 ..tel'. bellht
above averase terrain (HAlT) to 3.1 kV at 332 _tar. HAAT. A11O, the
tran_itter sit. or both a propo.td SellersyUle, 'emaylvanla .tattoo (CbaDnel
205A) and a propo.ed Radnor Town.h1pnUlanova, PeM.ylvanla atatlon (206A) were
wholly enca.pas.ed by the 60 dIu oontour or IIIPW'. propo.ed faciUties. Joint
petitioner. then ..lntain that there wert two Instance. or -donut" interference
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to WlPN wherea. in the In.tant OUt tbere 1. only one lutanoe or -donut­
interr.r.nc. to the UnIHr.fty. IIoNOv.r, 1t 1. cla181d that VI,. propo.ed an
uNrad' In raoUltl. and oou1d bave avoided -donut- Interrerence by ua1na a
direotlonal antenna or a reduotion In power, 0pUOni which are no," really
available to the Unlver.lty.

. I. Joint petltioaer. a1ao .tate that cellrln1 &1ao required an
additional waiver or Seotion 13.509 or the Rul. to perait oo-obanMl
interr....nc. between Station wnc (Channel 2061), ,"nton, .... J.rH, and the
propo.ed operation ot the Radnor Townah1plY111anova .tation on ChuM1 2061.
!lie lnatant doe. IIOt appear &0 1DYol,. .,., edjaoent or oo-ohInDe1
intert wblob. oan Nault In an Intert..... aNa Hryl. 1a loat to
botb .tatl.. rather tban _r.1J to ODe .tat1on .. 1. tile be....

,. 1be Joint petitioner. alao araue that In order to avoid -donut­
intert....n•• there are arauably two poalbl. optiona, 'ir.t. the Unlyer.ity
could reduce It. 60 diu contour tIlrouab u.. or a dlreottonal antenna or a
reduction in ertectlve radiated power 10 that , ..11y'. Morth Hl.bland.
trau.ltter would be located beyond the Unlver,tt,'. 60 diu contour. secondly.
, ..11y oould locate it. propo.ed Nortb Hllbland. tran..itter .0 that it I,
outalde or the Unlver'lty'. protected 60 diu contour. The En'I....I.. Stat_nt
DOta that either option would reau1t In an M.ra11 reduction in _ryl. to the
publio .!!!. ! VI, ,rantlftl a walv.r or the -donut- Interterence pollcy. .. a
h)'pothetical, 1 the Onlveraft)' were to avoid -donut- Interterence by
contraotln. It, .ervlce area to contoMi with the contour overlap ...quir...nt, or
Slctlon 13.509 or the Rule" tbi, would re,uIt In a reduction or the ourrently
propo.ed interterence tree contour. or the Unlver.lty rroa 3,823 .quare
kilometer, and 841,198 people to 2,280 .quare kflceeter. and 546,62. people -- a
dlrterence or 1,5113 .quare kilometer. and 294,5711 people 01' a 112 percent
reduction 1n area and a 35 percent reduction In people. This contruta
untavorably with the currently proposed "donut" Interrerence area or the
University, campr1sin, only 96 .quare kilaleter, and 8,791 people or 2.11 percent
or it. proposed .ervlce area and 1.0 percent or the proposed population, which
would not receive new ....vice due to interterence received rrom 'aal1y'.
proposed North Hi.hlandJ 'tation.

10. On the other hand, the bypothetical relocation ot 'uUy', Nortb
Hl&blanda transmitter aite beyond the Unlver.fty'. 60 dBu contour and In
conr~ce With the contour overlap requlre-ent. ot section 73.509 ot the Rule.
would re.ult in a reduction 1n population .erved trom tbe current 325.311
pe...ons to 103,958 peraon. -- a reduction or 221,1119 per.ons 01' 25 t .... the
nu.ber or people witbin the current overlap area tor which a waiver 1.
reque.ted.

11. La.tly, the Joint petttloner. note that the appl1canta in thl.
proceedin, bave been atte.ptins to reaolve this ..tusH)' elclu.slve 8ituation
since april U., 1988 when they were dlreoted by the FM Branch to ••plore option.
vblob would avoid. COIIIParative proceedinc. 'or the bette.. part or t;wo , .....,
the applicants have acted dill.entl, and In ,004 ralth to ..e.olve application
oontlicts, avoid a protracted and expen,ive ca.paratlve proceed1n, and initiate
new service to the public. It is aaintalned that tbe proposed settlement.
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related amendmentl and waiver request repre.ent the belt efforts of the
applicants and comport with the public interest and are d••ervin. of the
Bureau'. lupport.

12. In li,ht or the toreloinl, It II concluded that ,ood caule exi.t.
tor and that public intereat would beat be lerved b~ the arant of the lubmitted
petitions.

Aocordlnaly, IT IS ORDERED that the Joint Petition tor waiver of
Stotion 13.509 or the ea-l.llon'. Rules, tUed Deo"'r 22, 1989, bl ,,,Ul
Stations, Ino. and Cauto...,.a State Unlftrslty, ..o.....nto; JS GRAN1'E~,

the PeUUon tor Leave to "nd, tUed DsOCllllber 22"'.9 on _halt ot '8111
Stations. Ino.; the Altendllent bl '.l1y Stations. 11'0., Jon., Calitornia,
tUed Deee-ber 22, '989: and the AtMnclllent I»)' 'uUy Statlona, 11'0•• Iorth
fll&b1ands, CalJtornla, tUed oeo.ber 22, 1989 AlE GRUTED and the nt.
DE ACtEnlD.

IT IS FURTHER ORDERED that the application or Yolo Countl Public Radio
(File No. IPED.85121YMG) JS DISMISSED with pr'Judice; the Joint R.quest tor
Approval ot 5ettl..ntqreement, tUed oe.-ber 22, '989 IS GRANTED; the
A'......nt IS APPROVED; the applications of laor..nto City Unified School
Distriot (F11e 10. IPED-860226KC), CAlifornia Stat. Unlverl1tl, Sacr_nto (rUe
10. IPED-860613MA), ,..11y Stations, Inc., lone, CAlitornla, (Fi1. 10. IPED·
861023HB), a. amended, FUlll1 Stationl, Inc•• Jorth H11hlandl, CAUtomia
(BPED-861023MF) aa Bended, ARE CRANTED; and thll proc.ed1na IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

~~~~ ~~ ¥~~-I
John H. Frya1ak

Administrative Law Judae
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MEMORANDUM OPINION AND ORDER·'
.

Issued: April 22, 1991 . Released: April 24, 1991

1. Evaneel Ministries, Inc. (Evaneel), Lakeshore .COmmunications, Inc.
(Lakeshore), and Catholic Diocese :01' Gr.een Bay (Catholic) have subllitted a ..
settlement packaee tor rul1.ni. It consists 01' (1) a Joint Request tor' .
Appro.val or settlement Aereement tlled April 3, 1991; (2) a &Jpplement to that
Request rUed by Catholic on April 16, 1991; (3) a Petition tor Leave to AIDeDd
that· Lakeshore tiled on April 4, 1991; and ,lI) a &Jpplement to Petition For
Leave to Amend that Lakeshore tiled on April 16, 1991.

2. The Mus Media Bureau tUed It ••• CoMOlldated Coanents on Joint
Request tor Approval 01' Settlement Aereement and Petition For Leave to Amend".
on April 1y, 1991.

Lakeshore's Petition For Leave to" Amend

3. The Trial Judee must rule on Lakeshore's AprU ,., 1991 amendment
request rirst. That request is a condition precedent to considerinl the Aprll .
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·3, 1991 Joint requeat alnce the Lakabo... appl1catlon IKJbII1tted under the
Settlement lcr~e..nt 11 the Lakelbore app11cat~n u uended.

. .

" II. ............. , ........ Ip......_ ED In"lnt ..., ,,111 ..r·... tile
. IIIUwaJ, ••alM1.1t, _. tIM ttINe appU_t1GIW, and permt all tIWee to ...
"~ted•. ' ... '..

5. '. Lakesbore propo8U to:

(a) C__ ,........., ,.,. a.m.1 "20! (18.5 MHz)'
to ChMne1 211 (to.1 KHz);,

(b) Increase the statlon's etrective radiated
power trom 3 ICw to 6 ICw;

(c) Relocate the transl1ttinc antenna;

(d) Decrease the he1&ht or tbe Antenna Radiation
Center above averace terrain (HAlT) and a.ean
sea level (KS~);

. .
Ce) Increase tbe belcbt or tbe Antenna Radiation

Center above around level (AGL); and,

1 Thus tbe Bureau takes the position tbt IIi CFR 13~3522(c) doan't applJ
to this postdeslcnatlon amendment. !bat aabIIctiDn provides:

"Notwlthstandinc the prov1a1ons ot paraarapb
(b) or tbis sect10n, and subject to COIIPl1ance
w1tb the provisions or 113.3525, • petition
tor leave to ..nd ., be Iranted, provided
1t is requested that the application u
alllended ., be removed t'rOJI the bear1nC
docket and returned to the PrOCeSS1nC line.
See, 173.3571."

•

•
•
•


