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COMMENTS OF SOUTHWESTERN BELL TELEPHONE COMPANY

Southwestern Bell Telephone Company (SWBT) submits its
Comments in response to the Notice of Proposed Rulemaking (NPRM)'
in the captioned docket.

In preparing its Report and Order, the Commission should
be mindful that NECA has made significant improvements to its
operations by incorporating many of the recommendations in the
Safeguard's Report.? SWBT supports the Comments filed by NECA in
this proceeding.

In general, SWBT supports the Commission's proposals
relating to outside directors. SWBT does not support, however, the
proposals which would place wupon NECA interpretation and
enforcement responsibilities. Interpretation of Commission rules
can best be handled by NECA in cooperation with subject matter
experts from NECA member companies. Enforcement, on the other

hand, is a job for the Commission.

' Notice of Proposed Rulemaking, C.C. Docket 93-6, released
February 11, 1993.

? Ernst & Young, Review and Recommended Pool Safeguards, AAD-
91-24, filed December 9, 1992 (Safequards Report). See, also NECA
Comments.




SWBT's Comments will list the NPRM's various proposals,

then respond to each in turn.

1. Outside Directors. The NPRM proposes that at least two

outside directors sit permanently on the NECA Board because of
"concerns about the ability of a Board composed exclusively of LEC
representatives to assure that NECA discharge its obligations under
Commission rules."® SWBT supports this proposal. NECA has found
the addition of two outside directors to be beneficial, providing
a valuable non-industry perspective.® Although the NECA Board has
always discharged its duty in conformity with Commission rules, the
appointment of two outside Directors should rebut the unfounded
criticism that NECA and its Board are responsive only to the

concerns of NECA member companies.

2. Reduction of LEC Directors. The NPRM suggests that the

present Board configuration "may not be optimal to address" NECA's
"principal concern"--rule compliance.’ The NPRM then suggests that
the number of member-company directors be reduced. The NECA Board
has always stressed rule compliance. Reducing the number of
member-company directors and adding outside directors will not

further enhance the Board's performance, which is and has always

* NPRM, § 10.
* NECA Comments, p. 11.

S 1d. § 11.






antagonistic directors would impair NECA's operational efficiency

and disserve consumers."’

4. Multiple Candidates. The NPRM suggests that the Board

make multiple nominations for each outside Director position so
that NECA members will have "an opportunity to choose among a range
of qualified candidates."!® SWBT agrees with this proposal if the
Commission allows for sufficiently long terms or allows outside
Directors to run unopposed for some shorter term.!! Multiple
nominations were made by the Board when the initial outside
directors were named. A wide range of candidates will benefit the

NECA Board.

5. Two Year Terms. SWBT does not strongly oppose the NPRM's

proposal to increase the terms of outside Board members to two
years; SWBT does not believe, however, that a two-year term is the
most appropriate alternative.!”? The rotation mechanism with the
right of waiver has created, in some instances, the equivalent of
multi-year terms for Subset I Directors. The NPRM notes that "many
NECA initiatives last more than one vyear."® Some NECA matters
last more than two years. SWBT suggests that, for the sake of

continuity, the Commission consider longer terms for outside Board

° NPRM, Y 13.

0 r1d.,  17.

"' NECA, pp. 15-17.
2 NPRM, § 19.

B 14.



members or allow outside Board members to be re-elected annually

without opposition.!

6. Committees. The NPRM proposes that each NECA Board

committee include as a voting member at least one outside director,
and that both the CL and TS committees include as voting members at
least one director from non-pooling LECs.” SWBT supports these
proposals, particularly with regard to the CL and TS committees.
Representatives from non-pooling LECs will go far toward
maintaining equitable representation within NECA. SWBT supports
the proposal that NECA subcommittees should be appointed by
committee resolution, should keep formal minutes, and should report

all actions to the full committee.!®

7. Rule Interpretation and Enforcement. The NPRM contains

several proposals regarding rule interpretation and enforcement
which cause SWBT concern. For example: "We expect NECA to make
reasonable efforts to interpret our rules correctly and to
implement those interpretations."! Interpretation of Commission
rules is a task required of regulated carriers and the Commission
itself. Numerous rules, including Separations (Part 36) and Cost

Allocation (Part 64), provide general principles which carriers

“ NECA, pp. 15-17.
B rd., § 22.

' 1d., § 24. 1In fact, the NECA Board has already adopted this
Commission proposal. NECA, p. 19.

7 NPrRM, § 26.



must interpret and apply to widely disparate circumstances. NECA
cannot and should not be required to perform the regulatory
function of guaranteeing that its member companies are in
compliance with rules which may permit multiple good-faith
interpretations.!® The Commission should not delegate its
regulatory authority to NECA.

The NPRM suggests that NECA review data submitted by
member companies, and "if NECA concludes that LEC data do not
comply with our rules, we expect NECA to correct the data in its
revenue requirement and revenue distribution computations."! This
proposal would put NECA in the role of regulator. There may be
reasonable differences over the interpretation of certain relevant
Commission Rules. At some point, NECA and a member company mnay
disagree over the interpretation and application of a rule. The
NPRM suggests that NECA should have the final say. Such a
requirement could cause NECA and its members to become adversaries
and place NECA in the role of regulator without affording member
companies due process in the regulatory arena.

"Industry consensus, " according to the NPRM, is "unlikely
to lead to a correct interpretation" of FCC rules.* The unstated
premise 1is that, 1if a consensus exists within the industry

regarding a rule interpretation, it must be wrong. SWBT suggests

'® The Commission has already concluded that NECA should not
perform governmental functions. MTS and WATS Market Structure,
Third Report and Order, CC Docket No. 78-72, Phase I, 93 FCC 2d
214, para. 343. See, also MTS and WATS Market Structure, Order, CC
Docket No. 78-72, Phase, 97 FCC 2d 682, para. 180.

 NPRM, Y 26.

0 1d., 9§ 28.



that industry consensus is the target at which the Commission, NECA
and its member companies should aim.

NECA should "make reasonable efforts"?® to interpret
Commission rules. It is "reasonable" for NECA to contact various
industry experts whose primary job is to interpret and implement
Commission rules.

Indeed, if NECA were to exercise independent judgment on
Commission rules without availing itself of industry knowledge,
NECA would not have the benefit of the significant expertise
(regarding specific aspects of company operations) necessary to
ensure proper application of rules. The "reasonable" approach to
rule interpretation is the present one in which NECA takes
advantage of industry experts.

The NPRM suggests that NECA, when faced with a difficult
rule interpretation, might contact the FCC staff informally or file
a Petition for Declaratory Ruling.? NECA and its member carriers
currently work closely with Commission staff to resolve rule
interpretations. The invitation to file a Petition for Declaratory
Ruling does not and should not preclude NECA from seeking industry
expertise. In any event, NECA should never file such a petition
before seeking the advice of its member experts. Because NECA's
responsibilities include provision of relevant information and
advice to its members in the management of the NECA revenue
distribution, such actions would not be acceptable to SWBT or in

any way desirable.

14,

2 1d., | 29.



8. Commission Access to Databases. The Commission desires

on-line, dial-up access to NECA's databases.? SWBT does not
support on-line access to NECA databases. The data contained in
NECA's internal databases are mostly preliminary and continually
being revised and updated. Commission access to such data would
unduly burden NECA; the data would have limited use as a safeguard.
NECA currently provides the Commission with detailed final data on
diskette as support for all NECA tariff filings.? Thus, on-line
access to internal NECA databases would not meaningfully supplement

existing safeguards.

9. Certification. Responsible LEC officers or employees may

be required to certify that data submitted to NECA complies with
Commission rules.?® This approach, which SWBT supports, places
responsibility for compliance where it belongs--with the carrier.
Other proposals in the NPRM would incorrectly require NECA to

enforce Commission rules.

10. Compensation Plan. The Commission wants NECA to submit

its compensation plan for review and to cease paying any officer or
employee based on the rate of return earned by the CL and TS
pools.?” The first point to be made is that the Commission cannot

apply this proposal to NECA's 1992 operations because 1992 results

B 1d., § 32.
» NECA Comments, p. 25.
% 1d., | 37.

% 1d., 99 39-41.



determine the support payments to be made in 1993 and early 1994.
As a general principle, SWBT recommends that some portion of the
compensation of NECA officers and employees be based on an "at
risk" component. Such 1incentive compensation programs, used
throughout American industry, give employees a stake in the
business and a reward for superior performance. The Safeguards
Report concludes that achievement of the highest allowable earnings
is a reasonable goal for NECA.” Moreover, NECA has already made
revisions to its compensation plan to reduce the compensation

affected by earnings performance.?

CONCLUSION

SWBT supports numerous aspects of the Commission's
recommended rule changes. In fact, NECA has already made
significant improvement to its safeguards that incorporate many of

the recommendations in the Safeguards Report.

NECA has functioned well. The Commission's concerns have
arisen not because of NECA's inefficiencies but rather because of
legitimate differences of opinion over rule interpretations. Such
differences will not be reduced if NECA distances itself from

industry expertise. NECA, its member carriers and the Commission

7 gafequards Report, p. 32.

% NECA Comments, pp. 32-33.



should work together, not at cross purposes, to ensure equitable
application of Commission rules.
Respectfully submitted,

SOUTHWESTERN L. TELEPHONE COMPANY

‘/—-\u v‘/
James E. Taylor \>E
Richard C. Hartgro

John Paul Walters, Jr.

Attorneys for
Southwestern Bell Telephone Company

One Bell Center, Room 3520

St. Louis, Missouri 63101
(314) 235-2507

April 14, 1993
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