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concerns. We also afforded petitioner the opportunity to respond.

On May 15, 1991, the applicants amended the application. First, the debenture
was amended to provide that any conversion by CRI into the assignee's equity
"shall be into nonvoting cOlllllOn shares" and is "subject to and must comply
with all rules, regulations, and policies of the FCC." Next, the questioned
events of default were eliminated. Finally, limitations on assignee's gross
revenues and programming liabilities were eliminated; limits on annual
capitalized lease obligations were changed from $25,000 singly or in the
aggregate, to $100,000 singly or $250,000 in the aggregate; and limits on
annual capital expenditures were chanced frOll $100,000 to $250,000.

On May 22, 1991, Baseman fUed a response to the Hay 15th amendment.
Petitioner raises concerns that the applicants had not submitted copies of
certain documents and acreements, such as the tower site and studio building
leases, and the Employment Agreement between assignee and Edwards. Petitioner
questions the arrangement whereby CRI will lease, to the assignee, the
station's tower for a one-year period and studi%fnce building on a month-to­
month basis. Baseman also speculates about possible restrictive clauses in
the employment agreement between Edwards and WPTT, Inc. Furthermore,
petitioner contends that the prOVision in the Term Note that prQhibits
prepayment by WPTT, Inc. without prio~ written consent of CRI, means that
assignee cannot refinance or sell Channel.22 (for example, to a strong
competitor) without CRI's consent. In addition, Baseman contends that the
cross-interest policy will be violated because CRI has access to the assignee'S
financial statements and other information with respect to the operation of the
assignee and CRI can enter WPTT,Inc.'s place of business to examine assignee's
records. Petitioner also raises a question about the provision that assignee's
receipts are to be placed in a bank account that CRI alone can access and the
provision which permits CHI to direct parties who owe money to WPTT, Inc. to
pay such. money directly to CHI.

On Hay 29, 1991, the applicants submitted copies of the leases, the Edwards'
employment agreement and a modified security agreement. The applicants also
submitted declarations of David D. Smith (President of both CRI and sac) and
edwards. In his declaration, Smith states that the leases are for short terms
for business reasons. In that regard, CRI wants to maintain its flexibility
over the tower site; for example, it may want to use the present WPTT-TV tower
for a microwave facility. in connection with its operation of WPGH-TV or to sell
or lease the tow~·and·real estate on which it stands. Similarly, he asserts
that the stUdio lease is on a month-to-month basis to maintain CRI's
flexibility to sell or lease the building because WPTT, Inc. may not need to
lease that .uch space for its operation. Edwards responds that he wants only a
one-year tower lease because he may want to move the WPTT-TV transmission
facility from Monroeville, fifteen miles east of downtown Pittsburgh,to a
downtown site. Thus, a one-year lease would give Edwards fleXibility.
Likewise, Edwards states that he needs fleXibility with respect to the studio
facilities. The studio contains approximately 34,000 square feet. Upon
reviewing the type of programming that WPTT-TV may air after the acqUisition,
Edwards feels that he may need as little as 2,000 square feet. Thus, he wants
to keep his options open to move WPTT-TV's stUdios to a smaller bUilding for­
reasons of efficiency and cost savings.
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Smith explains that CRI's reason for requiring Edwards to enter into an
employment agreement with WPTT, Inc. is based on the fact that Edwards is a
"key person" in the transaction. He states that CRI chose to sell WPTT-TV to
Edwards "at extremely favorable' terms" since CRI was purchasing WPGH-TV and had
to sell Channel 22, it had no leverage and was in a weak position to pbtain a
market price for the station. Secondly, the sale to Edwards was a reward for
his many years of loyal service to ·the station. Further, CRI wished to
enccurale minority ownership in a top 20 television market. Theretore, it was
necessary, in CRI's opinion, to have Edwards remain with the stat'ion. Also,
t~ a business standpoint, CRI needed to ensure that WPTT, Inc. would not
~lately sell the station without CRI realizinl the value it expects from
the transaction. "Thus, the employment a,reement, in connection with a loan
provision requirinl CRt's consent to any sale or t~e station, operate to ensure
that it WPTT, Inc. sells the station within the term of Hr. Edwards' employment
acree-ent, it will tirst satisfy its 104n oblilation to CRI. These provisions
do not prohibit WPTT, Inc. from sellinl the station at any time, they in no way
represent an ettort by CRI/SBG to control Hr. Edwards' operation of the
station, and they do not restrain competition in the Pittsburlh market."

Edwards explains that there are two reasons why he was willing to enter into an
employment asr....nt with WPTT, Inc. First, on a purely emotional level, he
has been with WPTT-TV tor approximately 13 years and has developed a great
sense of loyalty to the station. Secondly, trom a business perspective, "I am
aware that I am the key person in the proposed sale, and that WPTT-TV's
creditors are relyinl on the continued presence of my talents and managerial
skills at the station. I therefore determined it would benefit both me and the
station to commit to entering into an employment agreement as a material term
ot the sale."

Discussion The eo..ission has lonl supported increased minority participation
and ownership in the broadcast industry. Such participation benetits not only
minorities, but the ceneral public as well, by diversitying control of the
media and thus the selection of available programminl. Commission Policy
Relarding the Advancement ot Minority Ownership in Broadcasting, 99 FCC 2d 1249
(19aS). The Ca.mission reCOlniZed in that report, that seller financing can
facilitate minority entrance into the broadcast industry •. However, the
Commission conoluded tha~ even in the context ofsellet financinl to minority
buyers, any auto.atlc reversionary interest in a license is prohibited. When
we questioned CR~. riiht to convert the debenture into 80S ot the assignee'S
votinl stoCk, the applicants amended the agreement to specify nonvoting stock.
Note 2(t) ot sectlon 73.3555 ot the Commission's rules provides that holders of
nonvotinl stock shall not be attributed an interest in the issuinl entity
unless and until conversion is affected. We, therefore, find that CRI has not
retained an interest in the WPTT-TV license in contravention of Section 73.1150
of the Commission's rules.

Section 73.3555(a)(3) of the rules prohibits control of two television
stations in the s... area. The cross-interest policy, which complements the
multiple-ownershlp rules, is lntended to prevent the principals ot a licensee
ot a broadcast facility to have a "meaninlCul relationship" with a second
facility servinl'essentially the same area. See Ae-examination of the
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COlIIlIission's Cross-Interest Pollcy, 4 FCC Rcd 2208 (1989). "The objecti.ve of'
the policy is ~he promotion and maintenance of' full competition within a given
broadcast area," Cleveland Television Corp. v. FCC, 132 F. 2d, 962, 969 (0. C.·
Cir.1984). The COIIIIission has recocnized that "to allow one entity to
exercise a significant role in the operation of one medium in the community,
coupled with an investment in another media outlet in the same area, might in
some instances result in the egregious diminution of the arm's length
competition and the diversity of viewpoints that cross-interest policy seeks to
foster." Wisconsin Television, Ltd., 59 RR 2d 193, 195 (1985). Normally,
however, a mere debtor-creditor relationship in one station in a market does
not, by itselt, trigger concerns under the cross-interest policy. "[A]n
extension of the 'cross-interest' policy to encompass mere creditor
relationships would cut a swath aCrals the entire broadcasting industry without
any rational basis." Morris. Pierce & Pitrce, 88 FCC 2d 713, 717-8 (Rev. ad.
1981), review denied, FCC 83-31 (released January 25, 1983). Here CRI is only
proViding financing to WPTT, Inc. None of CRt/SSG's principals will be
-.ployees or consultants of the assilnee. The asslgnee is free to operate
Channel 22, within the confines of the nelotiated and tully disclosed
agreements, as it sees ftt. There are no agreements between the assignor and
assignee concerninc the type of program.ing to be broadcast on Channel 22 nor
will CRI/SSG principals be otherwise involved in the day-to-day .operation of
the station.

While the petitioner did not have the benefit of viewing the lease agreements
or the employment acreement when he raised a questions about them, they have
now been filed and he was served with copies of them. After reviewing their
provisions, we conclude that they are not inconsistent with the cross-interest
policy or the multiple-ownership rules. They are the result of a negotiated
agreement between the parties which take. into consideration reasonable
business decisions ot both seller and buyer. 80th parties want to maintain
fleXibility and the leases reasonably achieve that result. The employment
agreement requirement also reflects reasonable business judgement. CRI only
seeks legiti_te business safesuards with respect to a "key person," Edwards.
Furthermore, we disacree with petitioner's interpretation of the provision in
the Term Note that prohibits prepayment by assignee without prior written
consent of CRI. Based on our interpretation, we find that WPTT, Inc. has the
risht to refinance or sell the station without first obtaining CRI's approval.
The clause only atre~ts assignee's ri,ht to prepay and. it does not restrict
tuture sale. or retinancing rights. We also note that CRI's conversion rights
are, by their te~, subject to the Commission's multiple-ownership rules and
cross-interest policy. Moreover, with respect to the bank account and the
provision which pe~lts CRt to receive direct payments from those who owe
money to the asslen", the Security alreement has now been amended to provide
that these condition. will only occur after default by WPTT,Inc. Likewise,
access to a borrower's financial statements and books is typical of loans in
the broadcastinl industry and is reasonable under the circumstances here.
Accordingly, we find that the agreements between CRI and WPTT, Inc. fUlly
comply with the multiple ownership-rules and the Commission's cross-interest
policy.
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denied and the assignment applications are granted this day, sUbject to the
condition that the sale of Station WPTT-TV be consummated prior to the
consummation of the sale of Station WPGH-TV.

Sincerely,

Barbara A. Kreisman
Chief, Video Services Division
Mass Media Bureau

cc: Donald E. Martin, Esq.
Arthur B. Goodkind, Esq.
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EXHIBIT C



FCC t'1A\1. SECTICH
FEDERAL COMMUNICATIONS COMMISSION

.1 03 py t9Z WASHINGTON, D.C. 20554
HOY 5 'i III

IN REPLY REFER TO:

!to'(;5 .1992

Howard M. Liberman, Esquire
Arter &: Hadden
1801 K Street, N.W.
Suite ~OOK

Washington, D.C. 20006

Martin R. Leader, Esquire
Fisher, Wayland, Cooper & Leader
1255 - 23rd Street, N.W.
Suite 800
Washington" D.C, ,20037

Dear Messrs. Liberman and Leader;

8210-AJZ
9~0102ltO

92030189

This is in reference to the "Complaint and Request for
Ruling,1I filed on behalf of WNUV TV-5~ Limited Partnership
(IIWNUV"). licensee of television station WNUV-TV, Baltimore,
Maryland, and Mark I. Baseman.

WNUV'alleges' that Sinclair Broadcast Group, Inc., licensee
of television station WPGH-TV l Pittsburgh l Pennsylvania l abused
the Commission's processes by Initiating state court litigation
against Basemen, and using threats, reprisals and character
attacks, to intimidate Baseman, a petitioner to deny the
application of Commercial Radio Institute ("CRI") (Which is
controlled by the same principals as Sinclair) to assign
television station WPTT-TV, Pittsburg~, Pennsylvani~-Edwin

Edwards. The Commission granted that application on June 21,
1991. WNUV requests that the Commission f lnd Sinclair's actions
contrary to the public interest and order it to cease its
conduct immediately. WNUV also asks the Commission to issue a
declaratory ruling that WNUV's and Baseman's actions did not
constitute an abuse of the Commissiori's processes. WNUV
acknowledges that Baseman, a Pittsburgh attorney, filed a
petition to deny at WNUV's behest. The parties disaaree as to
the propriety of their respective actions. Sinclair Genies that
it has abused Commission processes and argues that WNUV's action,
i.e., hiring a local resident to file a petition in a pro~eeding
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in which WNUV would have nO standing, is itself an abuse of the
Commission's processes.

By way of background, WNUV states that in January 1991,
program suppliers disclosed that the principals of Sinclair,
David D. Smith, J. Duncan Smith, Robert E. Smith, and Frederick
D. Smith ("the Smiths")~-then-licenseeof television station
WBFF(TV), Baltimore, Maryland,1 were using coercive economic
pressures to deny WNUV quality syndicated pr~gramming in the
Baltimore market: According·t~-~NUV's account, the Smiths, who
had just applied to sell WPTT to an employee and to acquire WPGH,
indicated to program supp~1ers that they would link program_
licensing in Pittsburgh (where they allegedly claimed they would
be "the only game in town") to exclusive agreements with WBFF in
Baltimore. Fearing retaliation, WNUV engaged Baseman to file a
petition to deny CRI's application to assign WPTT to Edwin
Edwards, who was WPTT's general manager. WNUV claims that, as
the application appeared designed to give the Smiths continued
control over WPTT even after they acqUired WPGH, WNUV believed
that the Smith~ were attempting to gain control over two
television ~tations in the Pittsburgh-market. As a result of
Baseman's March 4, 1991, petition against t~e WPTT ~pplica~ion,

the wptr application was amended a number of times to address the
Commission's multiple ownership and cross-interest concerns.: On
June- 2.', 1991, the Comm iss ion gran ted· both _.p itt::; bu ,-gil. .
appli~ati6n~, ~nd the ~ransactio~s·we~e consummated on August 31,
1991.

WNUV alleges that after Baseman's pleadings were filed, the
Smiths engaged in harassing behavior, such as menacing telephone
calls, t~reateningletters, and public accusations of racism
against Baseman and his law firm. WNUV further states that
before the Pittsburgh application grants became final, (during
the period in which Baseman could have filed a petition for
reconsideration or an application for review), the Smiths filed a
summons in equity in Pennsylvania state court and commen~ed

discovery to determine who, aside from Baseman, was involved in
the attempt to block the Pittsburgh sale. WNUV also states that
once the transactions became final, the Smiths converted the
equity proceeding into an action at law and served a summons on
Baseman -- but without haVing served a complaint on Baseman, WNUV
claims Baseman does not know what the Smiths are alleging or what
relief they art seeking.

In response, Sinclair argues that the WNUV!Baseman filing is
an attempt to obfuscate ongoing civil litigation in the state
court, and char·ge~ that they are trying to use the Commission as
a shield from money damages in the civil suit. Sinclair argues

WBF F 's c u /' t' e n t 1 ice n see, Ch e sap e a k e Tel t? V i ~ ion Lie ens e € ,

Inc ., i sow ned by the f 0 U I' Smit h s .
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essentially that the Commission has no involvement in a state
court proceeding, such as its suit against Baseman, involving
tortious conduct, and that a declaratory ruling is inappropriate
when there is no actual controversy or no uncertainty before the
Commission. Both WNUV/Baseman and Sinclair reiterate their
principal arg~ments in their replies and further responses. In a
supplemental pleading, WNU~ pro~i~e'=~Qr~ ~pP~lfic examples of
the Smiths' alleged anti~pmpetitive conduct in Pittsburgh and
Baltimore. Sinclair deni~s the allegatlons ~nd again questions
Baseman's real motives in filing a pe-t;"itlurrto deny in which
Sinclair alleges he was ~ paid "straw man."2

Upon con~iJeration of the parties' arguments, as well as all
of the informction before us, we decline at this time to issue
the requested declaratory ruling or to otherwise grant the
relief requested.

With respect to the allegation that Sinclair abused the
Com,Jission's processes by 07.612ng
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the F i I' S tAm e 11 dille nt, wear e una b 1e t 0 d e tel' min e f I' 0 m the I' e cor d
the pre cis e n 3 t u l~ € 0 f the con due t r v l~ ~ h ~ eli Sin cIa i l' $ e e k.::;
redress. Even if we could, however, comity would require that we
presume the ad~quacy of Pennsylvania Jaw to protect these
interests. fUI'thermore, there is no I'ecol"d evidence whatsoever'
to indicate that such a presumption I,ould be unwarrarlted.

With resptct to the allegation that Sinclair has abused the
Com miss ion's p c· 0 c e sse s b}' t h rea ten i ng , i II tim ida tin g, and
h a r ass i II g Bas eo. a nan d WNUV, wen 0 t e t hat the con due t a I leg e d doe s
not i n'vo 1 ve---ttle ty pe s 0 f t h rea ts the Comm iss i on has cons i de red
abusive or potentially abllsive in past cases. See Fort. Coli ins
Broadcasting Co., Inc., 38 FCC 2d 707 (1972) (no abuse found
where the licensee threatened suit, and made pUblic statements
addressing the merits of petitions to deny and the responsibility
of the petitioners); Chronicle Broadcasting Co., Inc., 27 RR 2d
743, 771-773 (1973) (licensee-commissioned investigation of a
complainant); compare Patrick Henry, supra (pattern of conduct
involving threats to file lawsuits, and statements that could be
construed as physical threats, warrant further inquiry in a
hearing) .

With,respect to the c6nten~ions that Baseman's and WNUV's
conduct in filing the petition ,to deny constituted 6r did not
constitute an abu::>e of process" regardless of whether, as a legal
rna t t e r,. a n .a bus e 0 f 0 Ur pro Ce ssesoccur red i nth i sea s e , we
decline to undertake any' furthet eriforcemeht action. We n~te .
t'hat, as a general matter, Commission policy strongly favors the
disclosure in licensing proceedings of both the fact that an
individual is filing in his status as counsel, and the identity
of the party represented. We also note that WNUV's and Baseman's
actions appear' contrary to this policy. In this instance,
however, it does not appear that the integrity of our processes
were jeopardized, since WNUV had a colorable basis for asserting
standing to petition to deny, and thus would not have been
precluded by t.he Commission from raising on its own behalf the
objections Baseman raised. Furthermore, it is the Commission's
general policy to address whatever merits objections to license
grants may have, regardless of whether the objector has standing
under the standards applied in federal courts. Moreover, it does
not appear that the lack of disclosure in this case resulted in
relevant information not coming to the Commission's attention in
a timely manner. Compare Gulf Coast Communications, Inc., 81
FCC 2d ~99 (Rev. Bd. 1980), recon. denied, 88 FCC 2d 1033 (Rev.
Bd. 1981), rev. denied, FCC 82-168 (April 6, 1982). Under these
circumstances, we see no reason to undertake further enforcement
action, or to issue the requested declaratory ruling. 3

3 We note that on October 29, 19 92 , Channel 6 3, ! nc., _
I 1 c ens e e 0 f tel e vis ion s tat ion WI I B, B100 min g ton, I nd ian a', , f i led
a petition to deny a number of assignment applications of



5

Thus, we t"ind that no action is warranted on this matter.
Accordingly, WNUV's "Complaint and Request for Ruling" IS HEREBY
DENIED.

Sincerely,

edythe Wise, Chief
Complaints and Investigations Branch

-~. _. ::: n f .:; i~ C e m€ i1 t DI vIs ion
Mass Media Bureau

Renaissance Communications Corporation. The petition to deny
relies in part on facts presented in connection with WNUV's
complaint and the responses, and in part on facts not previously
presented. This ruling is based solely upon the facts presented
in connection with WNUV's complaint, and is without prejudice to
whatever additional ruling may be deemed appropriate in
connection with the petition to deny.
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