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mICE CfTHE SECRETARY

RE: Notification of Permitted written ~~~§
Presentation - MM Docket No. 92-265-

Dear Ms. Searcy:

WJB-TV Ft. Pierce Limited Partnership ("WJB"), pursuant
to Section 1.1206(a) (1) of the Commission's RUles, hereby subaits
an original and one copy of this memorandum. and attachment
regarding a permitted written ex parte presentation to the
Commission staff regarding MM Docket No. 92-265.

On April 16, 1993, the undersigned subaitted a letter to
certain staff of the Coaaon Carrier Bureau, Mass Media Bureau, and
Office of General Counsel, including Mr. Bill Johnson, Ms.
Alexandra Wilson, Ma. Diane Hofbauer, Ms. Rosalie Chiara, and Mr.
Jia Coltharp. The letter responds to a letter submitted on March
10, 1993 to the aame individuals by The Sunshine Network, regarding
the Reply Comments of WJB in response to the Notice of Proposed
Rulemaking in Docket No. 92-263. Two copies of WJB's letter are
enclosed.

No. oi Copies rec'dD- (continued••• J
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Ms. Donna R. Searcy
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If you have any questions about this matter, please
contact the undersigned.

Sincerely,

_JB-TV ft'. PJ:&C. LDaTBD PUft1D8BJ:P
d/b/a COASTAL WJ:RBLBSS CABLB TBLBVJ:SJ:O.

KEH/jpd
Enclosures

BY: K~£f/g
Kenneth E. Hall
General Manager

cc: Mr. Bill Johnson (via Federal Express)
Ms. Alexandra Wilson
Ms. Diane Hofbauer
Ms. Rosalie Chiara
Mr. Jim Coltharp
Mr. Walter R. Pettiss
Burt Braverman, Esquire (via Federal Express)
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RECEIVED

WJB-TV IT. PIERCE LIMITED PARTNERSHIP ~PR 19i1991~
1423 S. US 11 FElJER.'J.CGI~NI(Afi('w8

Port St. Lucie, IL 34985 tJRcff'$7fffsECREC::SSIcJf

April 16, 1993

VIA FEDERAL UPBPS

1'.....1 CO-Wll_~loa cc.alaaioD
1919 M str••t, N.W. Rooa 222
Washington, D.C. 20554

RE: Dock.t 92-265, Notic. of Proposed Ruleaakinq;
(Dev.lopaant of Competition and Diversity in Video
Proqramainq Distribution and carriaqe Issues)

Gentlemen:

This l.tt.r is subaitted in r.aponse to a letter
addr.ssed to you dated March 10, 1993 by the Sunshine Network, Inc.
That letter ••••rt. that WJB-TV Ft. Pierce Liaited Partner.hip·
(-Coaat.l- or -WJB-) aiaatated a fact concerning Sunshine in its
r.ply co...nts to Dock.t 92-265. Specifically, the lett.r
disaqre.. with our stateaent in footnote 5 on paqe 8 that we have
been denied accesa to Sunshine' s proqra_inq and that we understand
that other wireless cable operators have similarly been denied
access.

Last sprinq, when Coastal initiated its service, our
representative contacted Sunahine on .t least two (2) occaaiolUl in
an att..pt to purcba•• proqr...inq for our syst_. At th.t ti..,
Sunshine expressed no int.rest in contr.cting with us; they never
offered us • contr.ct, never discussed contract prices or t.ras
with us, and never indicated th.t in fact they would even sell
their service to us. Th.t response, as well as our conversations
with others in our business, led us to conclude that Sunshine w.s
not interested in makinq its proqra_inq available to us.

• Pursuant to a certificate of Assuaed Name filed with the
Florida Secr.etary of st.te, VJB-TV Ft. pi.rce Liaited P.rtnership
does business und.r the name -Coastal Wirel.ss Cable Television-.
This f.ct is a matt.r of public r.cord .nd no effort has been ..de
to hide or disguise that fact.

(continued••• )
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Ac1JIittedly, Sunabine never specifically stated that they would not
..11 their provr_inq to us. Moreover, we do not bave any written
co.-unication wberein w. sp.cifically request.d Sunsbine
proqr...ing, although w. did make such request. orally on more than
on. occasion.

Several weeks ago, while I was out-of-town on other
business, I spoke with another representative of Sunshine and
indicated ay disappointaent at not beillCJ able to purchase its
proqr_ing. The representative stated that the coapany' s policy
had "changed", ancl that, in fact, negotiations were in process with
another wir.le.s operator. Tbis was the first indication tbat we
had that Sunshine .ight be willing to s.ll its prOCJra_ing to us.

In late February or early March, 1993, we began
negotiating a carriage agre...nt with Sunshine. We reached an
agr....nt on all uterial terJlS of a contract, including the price.
At Sunshine •s instruction, we executed the prOCJraJlJlling contract
.ent to us without aodification and returned it to them. We
purchased new equipaent which Sunshine advi.ed us to purchase,
printed .chedule line-up cards that included Sun.hine's service,
and told our customers that we would be offering Sunshine's service
beginning on April 1.

Late on the afternoon of March 31, the day before the
service was to ca.aence, Mr. Mark Windus of Coastal's Ft. Pierce
office received a conference call froll two attorneys representing
Sunshine and two officials of the network. The crux of the call
was that Sunshine would not provide the service because of an
"exclusivity" provision in Sunshine's contract with a wired cable
competitor whom, we believe, serves the saae market as we serve in
Ft. Pierce, Florida.

We belieVed, ba.ed on all of the infonwation available to
us, that all of the stat...nts ..de in our reply co...nts were true
at the ti_ that they were Jlade. We have since learned that
Sunsbine does purport to offer acce.s to its proqr...ing to
wirel..s operators, and, in fact, Sunshine continues to indicate to
us that it wiab.s to provide ita proqra_ing to us and will do so
if the FCC pre_pts, in the above-captioned rulemaking proceeding,
exclusive contract provisions. Nevertheless, for whatever reason,
we still are unable to purchas. Sunshine's prOCJraJlJlling today.

It is appropriate that this issue would arise in the
course of this partiCUlar docket, in Which the co.-ission is to
address the anti-coapetitive effects of exclusive contracts.

(continued••• )
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Ind.ed, on. would be bard-pr•••ed to tind a batter exaaple ot bow
such contracts r.strict coapetition. Purtheraore, it should be
apparent trom thia episode that .erely purPOrtinq to otter service.
to all video providers is of little practical consequence in the
face of exclu.ive contracts. We, aa a competitor to cable, are
left in the .... PO.ition via the exclu.ivity provi.ion in an
existinq contract that we would have been in had there been an
outright retusal to ••11.

We bave bad and still have an intere.t in tran.mitting
Sun.hine'. proqr...ing. We wish to do busine.. with Sun.hine and
not ba adver.aries with the. or any other coapany. We hope that
their response to our .tat...nt in our reply co_nts in Docket 92­
265 indicates a willingne.s to offer all video providers their
service on a fair, non-discriminatory, and non-exclusive basis.
Also, based upon their stat..ents to us, we believe that Sunshine
fully intends to make its programming available to Coastal, but
believes it must wait until the text of the FCC rules have been
issued and are made effective. 2

Attached hereto as an exhibit ia a copy of Mr.
Braverman's letter to our office on behalf of Sun.hine Network.
This letter is aelf explanatory. We have been advi.ed that
Sunshine reque.ted that the wired cable competitor relea.e or waive
the exclu.ive contract provi.ion in the contract between the two
companies and that the wired cable competitor refused to release
the exclusive contract provision. Importantly, this situation
.peaks volumes about the need for the co_i••ion to preeapt
exclusive contract provisions in existinq contracts and prohibit
.uch clauses in future contracts. Moreover, we believe that the
Commi.sion should clarify that exclusive contracts were prohibited
by The CAble Television Consumer Protection and Competition Act of
1992 which became effective in early December 1992.

W. have also enclosed a copy of our initial comments to
the PCC in the above docket. The positions advanced therein
regarding preempting exclusive contract provisions should be
reviewed again in light of the current situation with Sunshine and

2 Coastal believes that exclusive contract. were prohibited
by section 19 of The Cable Television Consumer Protection and
Co~titionAct of 1992 which became effective on December 4, 1992
and that therefore Sun.hine doe. not need to wait until the PCC
rule. are issued to avoid an exclusive contract provision and make
it. programming available to Coastal.

(continued••• )
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the adverse impact on competition which results from exclusive
contract provisions.

If you have any questions about this matter, please
contact the undersigned.

Sincerely,

WJB-TV FT. PIERCB LDlI'l'BD PARDERSKZP
d/b/a COASTAL WIRBLBSS CABLB 'l'BLBVZSZOB

K~E-//d
Kenneth E. Hall
General Manager

KEH/jpd
Enclosures

3-C:\WPSt\DOC\W\PCC.LTR
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This will confirm oUr telephone conv.~••t1on today
regarding your raqueat for affiliation with the Sunshine Network.
As ! explaln.d to you, the Federal Communications Commission is
about to announce the adoption of regulations i.p~amQntin9

Section 628 of the 1992 Cable Act. regarding program access.
Those regulation., the text of which will not ~e released for
approximately thirty days, will prescribe in 4.ta11 the extent to
which exelusive programming contracts are being federally
preempted.

'CLCC~lItq ,
1I0a) ••2'00." "

14078711688

F-7?6 T-266 P-00~

ATTORNEYS loT ~"W

S~C:ONO FLOOR

tV'e PI;NNS'l'WANIA A\I£NU!. foI. 'N.

W"Sl!'otINGTON. D. C. 20008-34&8

(202) 85~'97'O

March 31, 1993

COLE RAYW 1D BRAl..€RMN

COLE. RAYWIO & BRAVERMAN

MAR-31-93 WED 19:1~ COASTAL WIRELESS CABLE

Until the.text of those re9ulations is released, it i~

impossible for the Sunshine Network to know whether it may,
consfstent wit.h contrActl1al obligations in cetta1n ot its current
affiliation agreements, com~enOQ providing service to Coastal.
PIe••• understand that this i. not 1nten4ed to be a denial oi
your request for s.rv~ce~ In~eed, ~he Ne~work is ready to launch
service to you imme~iately upon a determination that f~deral

regUlations permit the institution of such service without
violation of existing contractual obligations. Ina••d, we are
aware th.t YOQ have alrQady taken step. to ~eady you~ $y.tem for
carriage of the Network's programming and, th.~efor., we will act
expeditiously immediately upon the release of the text of the
FCC f

• regUlations.

• AOtoImf.D III -«:MIr,J'fl ......1... Ott"',.
-mco III VI"''''''' 011'-"

Mr. Mark W1nCSua
Co•• tal Wireless Cable Television
P. O. Box 7307
Port St. Lucie, FL 34985

Dear Mr. w1n4u.s:

JOHN fJ. COI.L "'It,
.U"T A. .1t...YlElII_...
110...,. L .lAMES
.IOS~H ... Il£IP'C"
fftANC&SJ.CMCTWYHO
,JOHIII O. SDVEf'
WdLa. It. "'PPl..tfl
~ULau.~

DAVlO No ..LvttAM.....
",A",U r. IItCLAl'fC m:
KIo&JItITA It. COLCY
aTCV£N oJ. MOltVl'TZ
MaclllT 0. SCOTT••'••
SUa- W"",_ WCATrAL'.

GAIlY I. IIC''''CIC.
"'ANtT .. THON".OIll·
YYOIIINC _••EHMEn
TH~A. ZCTpaC"C11
ST'O'ftCII L IC.AI&.C:II
JOlt.. OAViOSOH T"ON~.

Tt..crr..,. A. ~QlIt
MAltfA T. eqow..,,"
.C1WAMIM f.. GOL,A..T



MAR-31-93 WED 19:16 COASTAL WIRELESS CABLE

We tbank you for your eooperation 8nd patience in thi$

14078711688

F-776 T-266 P-~03COLE RAYWID BRAUERMN

matter.

cd: Dav1~ Gluck, Esquire
Hr. David Al~.tead

"

.N

',' 111.1\- ' • f
it r

. ; , i j
I,

.~, '
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FEDERAL COMMUNICATIONS COMMISSIONRECEIVEO---

WaabiD9toD, DC 20554
APR 191993

FCC - MAIL ROOM
Ia the ..tter of

Dev.10paeDt of CC)IIpetitioD ..4
Div.raity iD vi4eo .rogr...iaq
DiatributioD aDd carriav.

)
)

IIIpl_au.tioD of SectioDa 12 ..4 )
l' of tbe cabl. ~.l.viaioD )
.rot.otioD ..4 co~.titioD Act )
of 1"2 )

)
)
)
)

---------------)

.. Dook.t ~. '2-265

COMMENTS OF WJB-TV
FT. PIERCE LIMITED PARTNERSHIP

K....tb •• Ball
General "D&Ver
.423 Soutb U.S. 11
hrt 8t. Luci., WI, 34"5
(407) 171-11"

January 25, 1993
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FEDERAL COMMUNICATIONS

Before the

Washington, DC 20554

MM Docket No. 92-265

In the Matter of )
)
)
)
)
)
)
)
)
)

----------------)
COMMENTS OF WJB-1V Fr. PIERCE LIMITED PARTNERSHIP

DevelopJllent of coapetition and
Diversity in Video Programming
Distribution and Carriage

I~l..entation of Seotions 12 and
19 of the Cable Televi.ion
Protection and coapatition Act
of 1992

1 In its Notice of ProPO.ed RUleJDaking ("Notice") in MM

2 Docket No. 92-265 released December 24, 1992, the COJDJllission

3 requested comments on a variety of issues relating to the

4 relationships between video programming distributors and the

5 vendors of the programming that they distribute. WJB-TV Ft. Pierce

6 Li.ited Partnership ("WJB") hereby files its initial comments in

7 re.POnse to the Notice.

8 WJB is the operator of a wireless cable television system

9 in Ft. Pierce, Florida. Although it has been in operation for less

10 than a year, the system already has over 3,000 customers. Like

11 many wireless cable operators, it competes for the majority of its

12 subscribers with an entrenched cable operator which has served the

13 area for many years.

14 WJB's experience indicates that in order for an

15 alternative provider of video services to compete with an

1



1 entrenohed cable ayat.., it .ust offer aubstantially all of the

2 channels of proqr....inq that viewers desire to watch; the inability

3 or failure to provide even a few "key· channels can be harmful to

4 a competitive effort. This is especially true in the wireless

5 cable industry, where limited spectrum allocation restricts the

6 number of channels that can be offered; with fewer available

7 channels, those that are offered must be the most desirable ones.

8 In most cases, the entrenched cable system and its

9 competitor desire to carry the same channels. To the extent that

10 the two systems are able to carry the same proqramming under the

11 same terms and conditions, they can compete on a level playing

12 field. This situation ensures that consumers enjoy all of the

13 benefits of a competitive market.

14 Unfortunately, the playing field for alternative video

15 providers is not always level. In many instances, alternative

16 providers such as WJB are simply refused access to the most

17 desirable proqramming. In other cases, the services are offered,

18 but under prices, terms and conditions that are much less favorable

19 then those offered to cable companies. There situations

20 substantially impede the ability of alternative providers such as

21 WJB to compete in the marketplace and deny consumers the benefits

22 of this competition. Consequently, the situations outlined above

23 illustrate the need for sections 12 and 19 of the Cable Television

24 Consumer Protection and Competition Act of 1992 (the "1992 Cable

25 Act") and for this proceeding.

26

2



1 I.

2 The Notice aaka for ca.aanta on a large number of issuea.

3 In the intereats of t1lle and space, WJB will li.it its initial

4 co...nts to certain key issues that are the .oat pressing to its

5 interest•• It reserves the right, however, to respond to

6 additional issues, if necessary, in its reply comments.

7

8 n.

9 section 19 of the 1992 Cable Act added an important new

10 provision to the Communications Act of 1934, namely, Section 628.

11 This provision, contained in part (b) to the section, provides:

12 -It shall be unlawful for a cable operator, a satellite
13 cable progr...ing vendor in which a cable operator has an
14 attributable intereat, or a satellite broadcast
15 progrlmaing vendor to engage in unfair methods of
16 competition or unfair or deceptive acts or practices, the
17 purpose or effect of which is to hinder significantly or
18 to prevent any multichannel video programming distributor
19 from providing satellite cable programming or satellite
20 broadcast programming to subscribers or consumers.
21
22 The Notice asks for comments on a variety of issues regarding this

23 provision. WJB will address in order those matters on which it

24 wishes to comment.

25

26 &. cOAqrea.iopal IAt.pt

27 The Notice first asks for comments regarding a -correct

28 understanding of the Congressional objectives of the new section.-

29 au paragraph 6 of the Notice. This i. a critical issue;

30 understanding the purpose and objective of section 628 is critical

3



1 to under.tancling ancl interpreting all of the other i_ue. adc:lre••ed

2 in the Notice.

3 In this regard, Section 628(a) provides:

4 The purpo.e of this section is to promote the public
5 interest, convenience and nece••ity by incraasinq
6 competition and diversity in the multichannel video
7 prograaaing aarket, to increase the availability of
8 satellite cable programming and satellite broadca.t
9 proqraaainq to Persona in rural and other araas not

10 currently able to receive sucb prograaaing, and to .pur
11 the develop.ent of co..unication technologies.
12
13 The very first articulated purpose of section 19 is to

14 promote competition in the video aarketplace. 1 Indeed, this is one

15 of the principal purPOses of the 1992 Cable Act. ~ Section 2(b)

16 of the 1992 Cable Act. The word "competition" is even included in

17 the name of tbe new law, the "Cable coapetition and Consuaer

18 Protection Act of 1992." Therefore, in interpreting



1 anti-co~titive activitie.. The.e actiona iapede the ability of

2 alternative provider. to COIIP8te with cable. When de.ired channel.

3 are only available on one syst.., custoaers have no choice but to

4 procure their video services from that system. Under these

5 circumstances, realistic competition is severely restricted. This

6 is clearly inconsistent with section 628 and the 1992 Cable Act,

7 which seek to proaote competition. Thus, whatever public benefits

8 ..y arise from co_on ownership of cable and programaers, this

9 situation, if not carefUlly r8CJUlated, may also produce the

10 undesired result of diminishing competition and consumer choice in

11 the marketplace.

12

13 B. lOOPe of '.0\108 f28

14 The Notice also asks for co_ents as to whether the

15 protections of section 628 should be limited to those situations in

16 which a cable operator is "vertically integrated" with the

17 programmer at issue. A fair reading of Section 628 indicates that

18 Congress did not limit section 628 to vertically integrated cable

19 operators.

20 section 628(b) clearly states that its prohibitions apply

21 to three groups, specifically:

22

23
24
25
26

1.

2.

3.

cable operators

satellite cable programming vendors in which a
cable operator has an attributable interest

satellite broadcast progra..ing vendors

27 Clearly, nothing in this .ection requires a cable

28 operator to be "vertically integrated" in order to be subject to

5



1 i~. coverage. Such a raadinq i. wholly incon.i.~en~ wi~ ~e

2 COI\CJres.ional objec~ive. of bo~ Se~ion 628 and ~he 1992 cable

3 Ac~, inclw:linq ~e proaotion ot cOJlP8tition. congre.. intended to

4 raaove all artiticial and unnecessary restrictions on co_petition

5 in ~e video marketplace, wi~out regard to whe~er ~e offending

6 conduct resulted from "vertical integration". In this senae, bo~

7 vertically-integrated and non-integrated firms should be expected

8 to function ~e .a_e (i.u Paragraph 8 of the Notice); neither

9 should be allowed to Unduly restrict co_petition in violation of

10 ~e clear Congres.ional objective. of the 1992 Cable Act.

11 The Notice recognizes that Sections 628(c)(2)(A), (B),

12 (C), and (D) refer to situations in which the cable operator and

13 the programmer are affiliated. However, these provisions are not

14 intended to be exhaustive of ~e conduct prohibited by subsection

15 (b); ~ey simply provide examples of so.. of the types of conduct

16 ~at are to be covered by regulations. This interpretation is

17 clear from ~e title to subsection (c), "Minimum Contents of

18 Regulations." From the plain language of Subsection (b), it is

19 apparent that section 628 is to be read broadly to reach All cable

20 operators.

21 WJB agree. with the Notice that all "satellite broadcast

22 programming vendor.", regardless of affiliation, were meant to be

23 included within the coverage of section 628. Id. As the Notice

24 states, subsection (b) does not require an "attributable interest"

25 when referring to those vendors. This same lO9ic applies to cable

26 operators; as with satellite broadcast progra..ing vendors, nothing

6



1 in section 628 require. that cable operator. have an "attributable

2 intere.t" in any other entity in order for the prohibition. of the

3 .ection to apply with full force.

4

5 C. A\\ribvt,hl. OWPerlhig later"t

6 The Notice proposes to establish a five-percent threshold

7 for determining if an entity is vertically integrated. Ju

8 paragraph 9 of the Notice. It then asks whether "an attribution

9 benchmark by itself (will] be sufficient to determine whether an

10 entity actually controls another entity, or should the Commission

11 e.tablish behavioral guidelines to determine control irrespective

12 of the attribution threshold?" It is on this question that WJB

13 wishes to comment.

14 WJB believes that Section 628 was intended to reach

15 "unfair methods of competition" and "unfair or deceptive acts or

16 practices" by any cable operator or vendor, not just those who

17 share a certain percentage of ownership. Again, since one of the

18 primary objectives of both section 628 and the 1992 Cable Act is to

19 promote competition, contrary activities by any party should be

20 prohibited.

21 WJB recognize. that cable companies and vendors that are

22 jointly owned are the most likely to engage in anti-competitive

23 activities. It is obvious that these parties will have the



1 It i. al.o poa.ible that cable ca.panie., regardle•• of

2 their ownerabip intere.t., can unduly influence a vendor'.

3 aarketing deci.ion.. Congre.s haa recognized that the cable

4 industry has beco.. highly concentrated. a.. Section 2(a)(4) of

5 the 1992 Cable Act. Consequently, a few companies now own a large

6 percentage of all of the cable systems throughout the country. A.

7 a result, these companies have acquired a large degree of market

8 power, leveraqe, and influence, based largely upon their .ize and

9 status. Even if the.e companies do not actually own a vendor, they

10 may have the power to influence its decisions. For this reason,

11 any definition of any "attributable interest" should take into

12 account the amount of influence, leverage, or control that an

13 operator may po••••s over a v.ndor, regardl.ss of its ownership

14 interests.

15

16 D. 'robl'I,.. COpduq,

17 The Notice also asks for co_ent. on the types of

18 practic•• which are to be prohibited under 628. Unfortunately, it

19 appears to read section 628 as applying only to conduct that is

20 either "unfair", "deceptive" or "discriminatory," and then only

21 when "the purpo.e or eff.ct ••• i. to hinder .ignificantly or to

22 prevent" the di.tributor from providing programming to consua.r••

23 WJB disagrees with this interpr.tation of Section 628.

24 WJB believes that section 628, by its express language,

25 appli•• to two types of conduct, specifically:

26 1. "unfair methods of competition"

8



1
2
3
4
5
6
7
8

2. ·unfair or 4eceptive acts or practic.., the purpo.e
or effect of which is to hinder siCJnificantly or to
prevent any multichannel video proqr...inq
distributor froa providinCJ satellite cable
prQ9r_inq or satellite broadcast proqr_inCJ to
sw.eribers or consuaers.·

Tbis interpretation is siCJnificant because in the ca.e of

9 unfair competition, it does not require the showinCJ of any

10 "purpose" or "effect." If a tactic is unfair and anti-competitive,

11 it is prohibited. If it is "unfair" or "deceptive" but not anti-

12 competitive, the additional showi nCJ is required. This

13 interpretation is not only lO9ical, but it is wholly consistent

14 with the objective of Section 628, that of promoting competition.

15 If a practice hinders competition, it should be prohibited.

16 WJB is especially concerned about the efforts of "unfair

17 methods of competition." For instance, it is aware that a local

18 school board which holds an ITFS license recently issued a Request

19 for Proposal to interested parties reCJardinCJ the use of its

20 channels. The local cable company responded by offering a CJenerous

21 packaCJe that inclUded allowinCJ the School Board to retain exclusive

22 use of the channels, seven days a week, twenty-four hours per day.

23 While the cable company may be a generous benefactor to the local

24 educational community, one cannot ignore the fact that by denying

25 the use of those channels to a wireless operator, the company can

26 diffuse its only source of competition in the market. 2 certainly,

27 2 AdJaittedly, this practice is probably not permitted under the
28 r8CJUlations and Order. of the commi.sion pertaining to ITFS uS.CJe.
29 Nevertheless, it is illustrative of the types of activities that
30 inhibit competition and need to be addressed by the commission.

9



1 actiona of this type are inconsistent with the policies of the 1992

2 Cable Act inasmuch as such action. harm coapetition.

3 Th. Notic. al.o asks for co_.nt on the "pr.ci.e ahowinq

4 of harm" that should be required und.r this S.ction. WJB notes

5 that the .tatute does not require that harm actually occur ;

6 instead, it refers to conduct which has the "purpo.... of hind.ring

7 coapetition, as well a. that which has the "effect" of doing so.

8 Thus, ev.n if no harm ari.es, conduct which is intended or d••igned

9 (i.e., has the "purpo.e") to hinder competition is prohibited by

10 the plain language of Section 628. A showing of actual harm is not

11 requir.d.

12 The Notice also a.k. whether the prohibited conduct

13 should be measured by its effect on consumer., competitors, or

14 both. Clearly, the 1992 Cable Act was de.igned to protect

15 consumers. However, logic dictates that there is a fine line

16 between the intere.t. of con.umers and tho.e of competitors; if a

17 competitor is adver.ely affected by an action, the re.ult will

18 likely be higher prices or decrea.ed quality, both of which cause

19 harm to the con.umer. Thu., in analyzing whether an action

20 adversely affect. a con.umer, the co_i••ion should focus upon

21 whether the activity might lead to higher prices charged by a

22 competitor, decreased quality or quantity of services offered by a

23 coapetitor, or a reduction in competition in the marketplace. If

24 .0, the activity i. prohibited by Section 628.

25 The Notice also a.k. for co_ent. a. to what factors

26 should be evaluated to determine whether a price differential

10



1 "r..traina" a video provider froa providing proqr...inq to

2 cuatoaer.. Jaa footnote 26. WJB note. that section 628(b) doe.

3 not actually require a re.traint; a showinq that an activity

4 "hinders .iqnificantly" a proqrammerts ability to provide

5 programming is SUfficient.

6

7 B. lrQaulga\ioD of IagUla\ioD Vp4er lec\iop 12.

8 section 628(c) (1) directs the Commission to proaulqate

9 regulations for the purpose of "increasinq competition and

10 diversity in the multichannel video market and the continuing

11 develop.ent of co_unications technoloqies." Section 628 (c) (2)

12 then provide. several obvious example. of the types of activities

13 that Conqress intended to curtail.

14 The Notice asks whether Congress intended for the

15 co_ission to regulate any activities beyond those specifically

16 identified in section 628(C). ~ footnote 32 to the Notice. The

17 answer is yes. First, section 628 (c) (2) is entitled "KinimUll,

18 Contents of Regulations"; the use of the word ".inimum" indicates

19 that the examples provided were not intended by Congress to be an

20 exhaustive listing. Furthermore, the language of section 628(b)

21 specifically makes references to "cable operators" and "unfair

22 methods of co.petition", clearly coverinq conduct beyond those

23 cited as examples in section 628(c).

24 The Notice al.o asks for guidance in enacting regulations

25 as to the specific conduct identified in section 628(c)(2). JaA

26 Paragraph 13 to the Notice. Again, emphasizing that those

11



1 regulationa ar. not .xbauativ. of th. types of conduct prohibited

2 by section 628, 1fJB subaits the following co...nts.

3

4 1. 1JA4g Ipflutpa.

5 section 628 (c) (2) (A) requires the Co_ission to i_u.

6 regulations that would prohibit cabl. operators fro. "unduly or

7 improperly influencing" the decisions of an affiliated vendor to

8 sell to an unaffiliated distributor. The Notice requests comment

9 on the definition of "undue influence" and on how to distinguish "a

10 cable operator I. influence from a program vendor I s independent

11 conduct." a.. Paragraph 14 of the Notic••

12 WJB believ.. that program vendors are rational busin.s.

13 people who, in a free and competitive market, would seek to

14 increase their sales volumes and maximize their profits whenever

15 possible. Assuming that an affiliated and an unaffiliated

16 prograDlJller are alike in all other respects (i.e., creditworthiness,

17 systea size, geographic location, etc.), there i. no reason that a

18 vendor should or would discriminate between thea. Even where minor

19 differences in the purchasers exist and such differences affect the

20 cost or risk of the transaction to the vendor, any price

21 differential should be reasonable and explainable. In

22 circumstances where this is not the case, an inference of improper

23 influence should arise.

24 The burd.n of demonstrating i.proper influence should not

25 be placed on th. unaffiliated distributor. The distributor,

26 because he is unaffiliated, will not generally know the alleged

12



1 juatification for the differential; at beat, all that he will know

2 is that he ia beinq charged a price higher than that charged to his

3 coapetition. Once he demonstrates that a differential exists (or

4 reasonable grounds for believing that a differential exists), the

5 burden should shift to the vendor to demonstrate that no "undue

6 influence" exists. Again, the vendor is the only party that will

7 be privy to that inforaation.

8

9 2. DiaqriaipatioD

10 The sa.e problem exists under the "discrimination, "

11 standard in Section 628(c) (2) (B), for which the Notice also

12 solicits comments. An unaffiliated distributor simply will not

13 know the alleged justification for any differential, much less

14 whether "discrimination" exists. It is therefore ilDPOssible for it

15 to make a prima facie case and unfair for it to be required to do

16 so. .au Paragraph 16 of the Notice. Instead, the distributor

17 should only be required to demonstrate that a differential exists

18 (or reasonable grounds for so believing); the burden of justifyinq

19 the differential should rest with the vendor, presumably the only

20 party that can explain the rationale for the differential.

21 The Notice proposes a two-step evaluation for evaluating

22 such claims, first focusing on whether the conduct is

23 "discriminatory" and then assessing whether it has "prevented or

24 hindered" competition. iU Paragraph 16 of the Notice. Again, WJB

25 asserts that the second step, the requirement of actual harm, is

26 not required by the statute; Section 628(b) only requires that the

13



1 conduct have either the "purpose· or the ·effect" of hinderinCJ

2 COIaP8tition. If. di.criainatory purpo.e i. pre.ent, the actual

3 result i. irrelevant.

4 section 628 does allow vendors to maintain price

5 differentials for certain specifiecl legitimate reasons. The Notice

6 seeks co..ent on this provision. ~ Paragraph 17 of the Notice.

7 WJB aCJree. that volUlle discounts, actual cost savings in

8 di.tribution and other legitimate and identifiable factors should

9 justify modest price differentials. However, WJB is concerned as

10 to how these factors might be interpreted by vendors, and thus

11 urges the Commission to carefully monitor this issue. For example,

12 might a vendor consider a cable operator more "creditworthy" then

13 a competitor merely because it has been in operation for a longer

14 period of ti..? If so, then this Section may be of little utility

15 to alternative video providers and to the objective of promoting

16 competition in the marketplace.

17 The Notice also asks whether the Commission can allow

18 discriminatory practices on the grounds that non-affiliated

19 programaers engage in the same practices. bJl Paragraph 25 of the

20 Notice. WJB vehemently disagrees with this proposal. First, WJB

21 does not believe that subsection (b) permits non-affiliated

22 entities to engage in unfair and discriminatory practices. In any

23 event, one of the primary purposes of Section 628 is to promote

24 competition. To allow one entity to undercut this objective merely

25 because another entity also does it is completely inconsistent with

26 this objective.
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1 'l'ba )fo~ice tentatively concludea that this regulation

2 Mould not be applied retroactively to existilMj contracts. _

3 Paragraph 27 of the Kotice. Again, WJB disagrees with this

4 approach. Understandably, the co_i.sion i. reluctant to interfere

5 with existing contracts. As the Notice .tate., however, a

6 pro.pective approach "may not achieve the re.ult. Congr..s

7 envi.ioned from the requir..ents of section 628 in a tiaely fa.hion

8 9iv.n the long-tera nature of many progr...ing agr....nt•• "

9 The problem with a prospective approach i. that most

10 contract. will not be covered. Alt.rnativ. providers .uch a. WJB

11 have inv.sted million. of dollar. into .y.t.m. that finally provide

12 consum.rs with the benefits of competition. Many of th••e

13 inv.stment. w.re actually encouraged by Commis.ion policies that

14 .xpres••d a d.sire to promote n.w t.chnologies. For these

15 inve.tment. to .ucceed, the enforc..ent of the.e regulations must

16 begin immediately. To deny these investors, as well a. the

17 consuming public, with the immediate benefit of these r.gulations

18 will be tantamount to d.nying the benefits of competition and to

19 abandoning the .ncouragement of new t.chnology.

20 WJB reco_ends that vendors be allowed to honor contracts

21 that are in compliance with Section 628. presumably, this will

22 includ. most exi.ting agr.ements, including those entered into with

23 cable companies. However, contract. that violate the new law -

24 such a. by di.criminating or impeding competition - should be

25 deemed as violative of pUblic policy and .ubjected to re-
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