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fB)ElW.CCMUICA_ea.tII_
THE LOTfERY VS. AUCTION CONUNDRUM: A SIMPLE ANSWER FOR PeS LICENif4iCfTtEBAETARY

As the Federal Communications Commission moves closer to the adoption of rules to
govern Personal Communications Services ("PCS") licensing, the debate over the use of
spectrum auctions has intensified. As Chairman Edward J. Markey made clear in his opening
statement at the April 22, 1993 hearing of the House of Representatives Subcommittee on
Telecommunications and Finance, the goals in structuring a licensing system must be to provide
the Administration with much-needed revenue and to end the abuses that have tarnished the
current lottery system, while still preserving an opportunity for innovative entrepreneurs to
participate in the wireless communications industry. Express Communications, Inc. ("Express")
has a suggestion as to how those oft-eonflicting goals can be achieved.

A political consensus is developing that any auction system will have to be crafted to
permit payments out of revenues so as not to foreclose small entrepreneurs from participation
in the PCS industry. However, entities to bid at auction with future revenues raises

two fundamental problems.

First, how willthe government detp578ne which bidders are fmancially qualified to
construct and o3p5ate PCS systems? In a traditional auction, financial qualification is deemed

unnecessary becauseof the need to make a substantial immediate payment. When the bid
amount

can

be paid out of future revenues, however, someth Td
onm o r eis needed to assure that
the winn Td
onb i d d e rcan develop its proposed system and i snot engaged in speculation.

Second, what will t h egovernment do if the winn Td
onb i d d e rpromises to pay more than
system revenues ultimately can support? The risk of is particularly great with

respect to a revolutionary new service like PCS.In all likelihood, att h etime of initial auctions
no one will have a fum idea of what PCS will be, much less what a PeS system will cost to
develop and what revenues it can anticipate. Even those actiTd
oni ngood faith w i l lpresumably
have differiTd
on v i e w sof t h evalue of a PCS license. As the Congressional Budget Office h a s
recognized, "[i]n the presence of uncertainty, theory indicates that, on average, t h ewinniTd
onb i d
will also be t o ohigh."1 1What will the government do when a winniTd
onb i d d e rultimately fmds

itself unable to payt h epromised shareof revenues because its projections were overly
optimistic?In all fairness to those who made more realistic bids, the government cannot reduce

t h eamount to be paid by t h ewinniTd
onb i d d e r .Indeed, if the government even suggests that it
might permit winniTd
onb i d d e r sto renege on their obligations, it will open the floodgates for
on

u n r e a l i s t i c a l l y high bids. Yet, the public will hardlybe served if PCS systems are forced out
of business by payments due the government.
on

B a s e don the comments submitted in Gen.
onD o c k e tand the developiTd
on p o l i t i c a l
consensus regardiTd
on t h eneed to assure small entrepreneurial participation, Express has a

solution.
on T o award licenses, utilize a lottery system that assures even the smallest entityt h e
opportunity to participate.
onT oavoid the lottery abuses of the past, (1)
onr e q u i r erapid system

1/ Congressional Budget Office, "AuctioniTd
onR a d i oSpectrum Licenses,"at45 (Mar.
on



construction, 'lJ (2) ban system sales until construction is well under way, II and most importantly
(3) require applicants to post a perfonnance bond. To raise revenues, require PCS licensees to
pay a fixed percentage of gross revenues as a spectrum user fee, with the precise percentage to
be detennined by the FCC.

The primary benefits of Express' proposal are three.

1. The requirement of rapid system construction and a ban on sales until construction
is substantially complete deters speculation, assures prompt service to the public, and
guarantees that the government earns user fees quickly.

2. While the lottery system will be open to all, the requirement of a perfonnance bond
forces every applicant to demonstrate its bonafides. Express and others have previously
proposed a variety of mechanisms for refonning the lottery system to deter speculation.
The flaw in those proposals, however, is that they have required the FCC to make
subjective judgements regarding the qualifications of each applicant. For example, many
have proposed that applicants submit a business plan. Yet, anyone can prepare a business
plan; what counts is whether the plan is realistic and can be implemented. Those will be
difficult judgements for the FCC to make. The performance bond requirement effectively
shifts that task to sureties, who will have a tremendous fmancial incentive to make certain
that applicants are qualified and can develop the PeS systems they apply for. Sureties
will either scrutinize the business and technical qualifications of their applicants, or will .
pay a heavy price. Speculators will be unable to meet the performance bond
requirement, and will fall by the wayside. While the use of performance bonds may
seem complex, there are extensive regulations in Part 28 of the Federal Acquisition
Regulations System, 48 C.F.R. §28.000 et seq. that address virtually every issue that
can arise regarding the use of perfonnance bonds. A copy of the relevant portions of
Part 28 is attached for convenience.

3. The government will realize substantial revenue from the user fee. Yet, if it ever
turns out that the success of PeS in the marketplace is jeopardized because the FCC
initially set the user fee too high, the fee can be adjusted in an equitable manner. While
Express does not suggest that fees should be adjusted to accommodate the poor
performance of anyone company, an adjusunent applicable to all similarly situated
licensees would be appropriate if the FCC misjudged either the cost of providing PeS or
marketplace demand in establishing its initial fees. Since the fees will be set by the FCC
in the fU'St instance, and not as a result of bidding, losing applicants would have no
grounds for objection should the fee structure later be adjusted.

'lJ Specifically, Express suggests that a pes licensee be required to serve 20% of the area
or population of its service area after one year, 50% after two years and 90% after three
years.

J/ No system sale should be permitted until 90% of the area or population of the service
area is served.
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Sultpart 27.5-(leservecl]

Sultpart 27.6 ' ••'" Llcen.. anti
Technical Aul...... A........ntl

27.801 General.
Alencles shall provide all necessary

rules and retU1atlona u are required
for the proper application of the laws
and policies of the U.S. Government
rep.rdtn,-

(a) El1m1n&tion In acreements be­
tween domestic concerna and foreilD
,overnments or fore1lD concerna of
ch&r8es for the use of patents In
which the U.S. Government has a roy­
alty-free licente or of charaes In acne­
menta for the use of data that the U.s.
Government hu a rilht to use and
cliIcloee to others, that 18 In the public
domain, or that wu lCQutred by the
U.S. Government with the unrestrict­
ed rirht to use, dupueate. or cliIcloee
and to have or permit others to do so:

(b) PoreilD licente and technical u­
s18t&Dce aareementa between the U.s.
Government and United States domes-.
tic concerna:

(c) Guidance on neaottattna contract
prices and terms concemlnl patenta
and data, 1nclucUnl royalties, In con­
tracta between the U.s. Govemwnent
and a foretan ,overnment or foreilD
concern; and .

(d) Reru1&ttona and rutdance on
controla on the exportation of data re­
latina to certain deaicn&ted items,
sueh u arms or munttlODl of war. and
rutdance on reviews of acreements In­
volvtna such data (see 22 CPR part
124).

PAiT 2I-1ONDS AND INSUIANCI

sec.
28.000 Scope of part.
28.001 DeflDltlona.

........1 .....

28.100 SCope of aubpu't.
28.101 Ski auarantee.
28.101-1 Polley on \181.
28.101-2 Amount required.
28.101-3 Contract claule.
28.101-4 Noncompl1allce with bid auaran·

tee reQutrements.
28.102 Performance and P&1IDent bonelll

for coa.tructlon contractl.
28.102-1 General.

41 eFl Ch. 1 (10-1-92 Idltion)

Bee.
28.102-2 Amount required.
28.102-3 SoUcltation reQulrementi.
28.103 Performance and payment bonds

for other than coMtruction contractl.
28.103-1 General.
28.103-2 Performance bonds.
28.103-3 Payment bonelll.
28.104 Annual performance bonds.
28.101 Other types of bonds.
28.101-1 Advance payment bonda.
28.101-2 Patent Infrinlement bonds.
28.101 AdIIliIllitratlon.
28.101-1 IIonelll and bond related forms.
28.101-2 8ubltltutlon of surety bonds.
28.101-3 Addttlonal bond.
28.101-4 Contract clause.
28.101-5 COllMnt of surety.
28.101-8 PumIIh1ftl information.
28.101-' Wlthhold1ftl contract payments.

...,.rt 2I.2-Sur.....

28.200 Scope of IUbpart.
28.201 ReQulrementi for sureties.
28.. Accleptablllty of corporate sureties.
28.. Acceptability of individual sureties.
28.101-1 8ecurIty Interests by an individual

aurety.
28.101-2 Acceptability of a.uetl.
28.101-1 Acceptance of real property.
....... SUbititutlon of a.uetl.".-5 Re1eMe of Uen.
21..... Contract clauae.

. 28.__' axelUlion of individual sureties.
.... 0ptlcmI1n lieu of sureties.
28.lM-l United States bonelll or notes.
28.1M-2 Certltled or cuhlen checu. bank

drafta. money orden, or currency.

...,.rt 21.1 .......

28.JOI Polley.
28.102 Nottce of cancellation or chanae.
28.- IDIurance aplnst lOll of or damaae

to Government property.
2I.1M JUIk-pooliftl arranpments.
28.101 0ftJ... women' compensation

aDd war-huard Insurance.
28._ IDIurance under fixed-price con­

tnctI.
28.1O'r IDIurance under COfi-relmbune·

ment contractl.
28.IO'r-l Group 1nIUrance plans.
28.1O'r-2 LIability.
28._ 8elf·lDIurance.
28.JOe Contract clauaes for women' com·

penatIon Imurance.
28.110 Contract c1auIe for work on a Gov­

erruaent InItllJation.
28.311 8oUcttatlon provillon and contnct

cia.- on llability lnaurance under COlt·
relmbul'lement contractl.

28.311-1 SoUCItatlon provillon.
28.311-2 Contract clause.
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,..,........... a..uIatIon

sec.
28.311-3 Alene}' 1011citation proviaiona and

contract cl&uaea.
28.312 Contract claUN for insurance of

leued motor vehicles.
28.313 Contract. claUles for lnaurance of

transportation or tranaportat1on-related
services.

AUTHORITY: 40 U.S.C. 488<c); 10 U.S.C.
Chapter 13'7; and 42 U.S.C. 24'73<c).

SOnca: 48 PH 42288, sept. 19, 1983,
unleu otherwise noted.

28.000 Seope of put.

This part prescribes requirements
for obtaiD1D.. flDancial protection
acainat damaces uncler sealed bid and
neaottated contracta. It covers bid
auaranteea, bonda, suretie., and insur­
ance. The terms lrid and bidcIerI in­
clude propo,tczl and o/ferora.
(48 PH 42288, sept. It. 1M3. u amended at
50 PH 1'743, JUl. 11, IN6; 50 PH 524•• Dec.
23. Ina]

18..1 Deftaltlou.

Attorney-tn-fact, u used in this part,
means an _nt, independent _nt,
underwriter, or any otller company or
individual holcUna a power of attomey
aranted by a surety (see also J)01DeT 0/
attorney).

BUI guanlntft meana a form of secu­
rity "UI'ina that the bidder (a) wtll
not withdraw a bid within the period
specUled for acceptance and (b) wU1
execute a written CODtraet and fumlah
required bonda. iDclUCUDa any n...
sary colnaurance or rem.urance aaree­
ments, within the time Il)eClfted In the
bid. UDl_ a 10DlW tilDe is allowed.
after receipt of the apecUled forma.

BOfUI met.D8 a written iDltnuDent
executed b, a bidder or contractor
(the J'lritICtJNll>, &ad a IeCOnd .part,
(the lUN" or ,.,.Ifa), to uaure ful­
fUlment of the priDctpal'. obUaatlona
to a third party (the .... or ao.
enamnt), identUted ill the bond. U
the prtnclpal'. obu.atloDi are not met.
the bond ...... PQlDent, to the
extent stipulated, of aD)' Ie. IUIt&lDed
by the oblllee. The tJPla of bonda and
related documentl are u follows:

(a) An advance PQIIlent bond Ie­
Curel fulfillment of the contractor's
obUptlona under an advance payment
provision.

21.001

(b) An annual bid bond is a sin,le
bond fumlshed by a bidder, in lieu of
separate bid bonds, which secures all
bida (on other than construction con­
tracts) requlrtn. bonds submitted
durin. a specific Government fiscal
year.

(c) An annual performance bond is a
sfnlle bond fumiahed by a contractor.
in lieu of separate performance bonds,
to secure fulfillment of the contrac­
tor's obliptions under contracts
(other than construction contracts) re­
quirlna bonda entered into durin. a
specific Government fiscal year.

(d) A patent infrtnaement bond se­
cures fulfUlment of the contractor's
oblip,tlons under a patent provision.

(e) A payment bond ..urea pay­
ments u required by law to all persona
supplytna labor or material in the
proeecution of the work provided for
in the contract.

(I) A performance bond securea per­
formance and fulfillment of the con­
tractor's oblip,tions under the con­
tract.

CotIHnt 0/"NtJl means an aclmowl­
edlment by a surety that its bond
liven In connection with a contract
contiDues to apply to the contract u
mocUtled.

/ftftna1lCe, u used in this part,
m.. a contract which provides that
for a stipulated conaideration, one
party undertakes to indemnify· an­
otber .....t Ie., etarnace, or ltabUity
artIiDa from an unknown or contin­
aent event.

PetIal nm or J'eftczl ClMO"nt meana
the amount of money specified in a
bond (or a percentaae of the bid price
in a bid bond) u the maximum PAY­
ment. for whlch the surety Ia obUlated.

PottM 01 e&UonlCW'. u uaed in thAI
part, me.DI the authority liven one
penon or corporation to act for and
obUlat;e another, u .pecIfled In the In..
It.ruIIleDt cnatlna the power: In COI'DO­
rate auret1lh1P. an iDltnUDent under
.... which appolntl an attorney-In­
fact to act in bebalt of a aurety compa­
ny In IiIDlnI bonda (see &lao Cltto~
i"-fact>.

BftUUnlftCe means a traDactlon
which provides that a aurety, for a
conalderation, aareea to indemnify an­
other surety apinst lOll which the



512

~•• IW

latter may sustain under a bond which
it h&l iIIued.

Suretll means an lncI1vidual or corpo­
ration lepJly llable for the debt. de­
fault. or fallure of a principal to satis­
fy a contractual oblllation. The types
of sureties referred to are &I follows:

(a) An individual surety is one
person. as distlnluilhed from a busi­
ness entity. who is liable for the entire
penal amount of the bond.

(b) A corporate surety is licensed
under various lnaurance laws and.
under its charter. has lepl power to
act as surety for others.

(c) A cosurety is one of two or more
sureties that are jointly liable for the
penal sum of the bond. A limit of li­
ab~lity for each surety may be stated.

luII,.rt 21.1 Ioncls

28.100 Seope of IUItput.

This subpart preecrtbes require­
ments and procedurel for the use of
bonds and all types of bid ruarantees.

28.101 Bid lUannteel.

28.101-1 Poliey on Ule.

(a) A contractinl officer shall not re­
quire a bid ruarantee unless a per­
formance bond or a performance and
payment bond is al80 required (see
28.102 and 28.103). Except as provided
inp~ph (c) of this sua.ection. bid
ruarantees shall be required whenever
a performance bond or a performance
and payment bond is required.

(b) All types of bid ruarantees are
acceptable for supply or .mce con­
tracts (see annual bid bonds and
annual performance bonds coverace in
28.001>. Only separate bid lUaranteei
are acceptable in connection with con­
struction contracta. Aaencies may
specify that only separate bid bonds
are acceptable in connection with con­
struction contracts.

(c) The chief of the contractinl
office may waive the requirement to
obtain a bid ruarantee when a per­
formance bond or a performance and
payment bond is required if it is deter­
mined that a bid ruarantee is not in
the best interest of the Government
for a specific acquisition (e.I.• overseas
construction. emerlency acquisitions).

41 CFI Ch. 1 (10-1·92 NtIon)

Clau waivers may be authorized by
the ..ency head or desianee.
(48 PR 41... Sept. It. It83. as amended at
51 PR *6. Jan. 11. 1_; 52 PR It103. May
21.
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21.102-3

(ii) Forty percent of the contract
price if the contract price is more than
$1 million but not more than $5 mil­
lion: or

(111) Two and one half million if the
contract price 11 more than $1 million.

(2) It the oril'inal contract price is $1
million or less, the Government may
require additional protection it the
contract price is increued. The penal
amount of the total protection as re­
v1sed shall meet the requirement of
subparal!'8.ph (1) immediately above.

(3) The Government shall secure ad­
ditional protection by directtna the
contractor to increase the penal sum
of the existing bond or to obtain an
additional bond.

(c) Requiremmu and indefinite­
quantibt contnICu. (1) When deter­
m1ntna the penal sum of bonda for re­
quirements contracts, the contracting
officer shall consider the contract
price to be the price payable for the
estimated quantity.

(2) When detel'Dlirlq the penal sum
of bonds for indeflnite-quantity con­
tracts, the contractin. officer shall
consider the contract price to be the
price payable for the specified mini­
mum quantity. When the minimum
quantity is exceeded, IUbparaaraphs
(a)(2) and (b)(2) above apply.

28.102-3 Solleltation requi.....nta.

When performance or payment
bonds are required, the IOlicitation
shall specify-

(a) The requirement for the bond(s);
(b) The penal SUID of each bond (ex­

pressed either as a fixed sum or per­
centale of the contract price) or penal
cove!'&l'e required in cue of annual
bonda:and

(c) The deadllne for aubmitttna ac­
ceptable bonds.

28.103 Performance and .., ....t bo_
for other than eonatnlction eoatneta.

28.103-1 General.

(a) Generally, &lencl. shall not re­
quire performance and payment bonda
for other than construction contracts.
However, performance and payment
bonda may be U8ecI as permitted in
28.103-2 and 28.103-3.

41 CfI Ch. 1 (10-1.92 lWItIon)

(b) The contractor shall furnish all
bonds before reeeivln. a notice to pro­
ceecI with the work.

(c) No bond shall be required after
the contract haa been awarded if it
was not specifically required in the
contract, except as may be determined
necessary for a contract modification.

28.103-2 Performanee bond••

(a) Performance bonds may be re­
quired when necessary to protect the
Government's interest. The follOWing
situations may warrant a performance
bond:

(1) Government property or funds
are to be provided to the contractor
for use tn performtna the contract or
as partial compensation (as in reten­
tion of 1&1V&8ed material).

(2) A contractor sells assets to or
mer•• with another concern, and the
Government, after recoantzinl the
latter concern as the successor in tn­
terest, desirea Ulurance that it is fi­
nancially capable.

(3) SubRantial proaresa payments
are made before delivery of end items
starts.

(4) Contracts are for diamantlinl,
demolition, or removal of improve­
ments.

(b) When a performance bond is re­
quired. the IOlic1tation shall contain
the information in 28.102-3.

(c) The Government may require ad­
ditional performance bond protection
when a contract price is increased.

(d) The contractlnl officer must de­
termine the contractor's responsibUity
(see subpart 1.1> even though a bond
has been or can be obtained.

28.103-3 Pa,..nt bond..
(a) A payment bond 11 required only

when a performance bond is requlrecl,
and if the U8e of payment bond is in
the Government's interest.

(b) The contracttna officer shall de­
termine the penal amount of a pay­
ment bond.

(c) When a payment bond is re­
quired, the IOUcttation shall contain
the information in 28.102-3.

(d) When a contract price is tn­
creased, the Government may require
additional bond protection in an
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amount adequate to protect suppliers
of labor and material.

28.104 Annual performanee bondl.
(a) Annual performance bonds only

apply to non-construction contracts.
They shall provide a ITOSS penal sum
applicable to the total amount of all
covered contracts.

(b) When the penal sums oblip.ted
by contracts are approximately equal
to or exceed the penal sum of the
annual performance bond, an addi­
tional bond will be required to cover
additional contracts.

28.105 Other ty,.. of bondl.
The head of the contracting activity

may approve uaing other types of
bonds in connection, with &CQuirm.
particular suppllea or services. These
types include advance payment bonda
and patent infringement bonds.

28.105-1 Ad...... payment bond..
Advance payment bonds may be re­

quired only when the contract con­
tains an advance payment provision
and a performance bond is not fur­
nished. The contracting officer shall
determine the. amount of the advance
payment bond necessary to protect
the Government.

28.105-2 Patent lalrinpment bo....
(a) Contl'lda providinl for patent

indemnity may require these bonda
only if-

(1) A performance bond is not fur­
nished: and

(2) The fmanctal responsibWty of
the contractor II unknown or doubt­
ful.

(b) The CODtnctinI' officer shall de­
termine the penal sum.

28.101~

28.1"'1 .......... related to....
The foUowtDa' StaDdard Porma

(SP'a) and OPtIoaal Porma (Or.)
shown In 13.301 aDd 53.302 Iball be
uaed. except In foreiln countri-.
when a bid boDd. performNlCe or ~­
ment bond. or an lndlvidual.suret, ..
requlrecl. The bond forma .hall be
uaed u Indicated In the lnItructlon
portion of each form.

(a) SJI' 24. Bid Bond (see 28.101>.

21.106-3

(b) SF 25, Performance Bond (see
28.102-1 and 28.106-3(b»,

(c) SF 25-A. Payment Bond (see
28.103-3 and 28.106-3(b».

(d) SF 25-B, Continuation Sheet (for
SF's 24, 25, and 25-A),

(e) SF 28, Affidavit of Individual
Surety (see 28.203).

(I) SF 34. Annual Bid Bond (see
28.001>.

(g) SF 35, Annual Performance Bond
(see 28.104).

(h) SF 273, Reinsurance AlTeement
for a Mtller Act Performance Bond
(see 28.202(a)(4».

(1) SF 274, Reinsurance AlTeement
for a Mtller Act Payment Bond (see
21.202(a)(4».

(j) SF 2'75. Reinsurance AlTeement
in Favor of the United States (see
21.202<a)(4».

(It) SF 1414, Consent of Surety (see
28.106-5).

(1) SF 1415, Consent of Surety and
Increase of Penalty (see 28.106-3).

(m) SF 1418. Payment Bond for
Other Than Construction Contracts
(lee 28.103-3).

(n) OF 90, Releue of Lien on Real
Property (see 28.203-5).

(0) OF 91. Releue of Personal Prop­
erty from E1crow (see 28.203-5).
[41 PR 42_, sept. 19, 1983, as amended at
54 PR dIM, Nov~ 28. 19891

21.1...2 SubltltuUon of lurety bondl.
(a) A new aurety bond coverm. all or

pUt of the obl1p.tloDII on a bond pre­
vtouIly approved may be IUb8tltUted
for the oriliDal bond if approved by
the head of the contracting activity.

(b) When a new surety bond II ap­
proved, the contractinl officer shall
notify the principal and lurety of the
oriCtnal bond of the effective date of
tbe new bond.

21.111-3 Ad4Iltlonai bond.
(a) When additional bond coverap

18 requlrecl and II fumllhed In whole
or In pUt b, the orillDal suret, or
.....u.. apnctes Iha11 U8e 8taDdN'd
... 1411. COllleDt of Suret, aDd In­
cr... of Penalt,. Standard Pol'lll 1415
II authorlud for local reproduction.
aDd a coP, of the form II fUl'lUahed for
thlI P\U'POM in part 53 of tbe lOORleaf
edition of the PAR.
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(b) When additional coveraae Is fur·
nlahed in whole or in part by a' new
surety. &&encl. shall \lie Standard
Form 25. Performance Bond or Stand·
ard Form 26-A, Payment Bond.
[.8 PR .2288. Sept. It. 1113. u amended at
53 PR .3391. cet. 28. 1tU]

Z8.186-4 Contrad el.UH.

The contractm. officer shall insert
the clause at 52.221-2. Additional
Bond 8ecur1ty. in soUcitatlons and
contracts when bonds are required.

28.1~ Couent of lunt)'.
(a) When any contract 11 modified.

the contractm. officer shall obtain
the consent of surety if-

(1) An additional bond 11 obtained
from other than the ori.maI surety;

(2) No additional bond Is required
and-

(1) The modification 11 for new work
beyond the scope of the oril1na1 con·
tract; or

(11) The modification does not
chanl'e the contract scope but chlUll'e&
the contract price (upward or down·
ward) by more than 25 percent or
$50.000; or

(3) Consent of surety 11 required for
a novation aareement (See subpart
42.12).

(b) Alenc1es shall use Standard
Form 1414. Consent of Surety. for all
types of contracts.

28.106-6 Fumilhinr information.
(a) The surety on the bond. upon its

written request. may be furnished in·
formation on the proaret8 of the work.
payments. and the estimated percent·
aae of completion. conceminl' the con·
tract for which the bond was fur·
nished.

(b) When a payment bond has been
provided. the contractm. officer shall.
upon request. fum1lh the name and
address· of the surety or surettes to
any subcontractor or suppUer who has
fUrnished or been requested to furnish
labor or material for the contract. In
addition. leneral information concern·
inl the work proaress. payments. and
the estimated percentale of comple·
tion may be furnllhed to persons who
have provided labor or materials and
have not been paid.

• CPR CII. I (10-1-92 1tI1tIon)

(c) When a payment bond has been
provided for a contract. the head of
the _DCY or dea1lDee shall furnJah a
certified copy of the bond and the con·
tract for which it wu I'1ven to any
penon who makes a request therefor
and who fUl'lUlbes an affidavit that
the recau.tor hal supplied labor or
matertall for luch work and payment
therefor has not been made or that
the recau.tor 11 bem. sued on such
bond. The penon who makes the reo
quest Ihall be required. to pay such
coats of preparation as determined by
the head of the Alency or desiIDee to
be reuonable and appropriate (see 40
U.S.C. 2'7O<c».
[ta PR 4~. sePt. It. 1113. u amended at
50 PR HIOI. June 28. 1t81]

28.111-7 Wlddlo14lnr eontnet ,.,..nu.
(a)~ contract performance,

&&enci. IhaU not withhold payments
due contractors or UlilDees because
subcontractors or suppUers have not
been paid.

(b) If. after completion of the con·
tract work. the Government receives
written notiee from the surety reaard·
m. the contractor's failure to meet its
obliption to its .ubcontractors or sup·
pliers. the contractm. officer shall
withhold final payment. However, the
surety mUit acne to hold the Govern·
ment harml.. from any liability reo
sultm. from withholdinl the final
payment. The contractinl officer will
authorise final payment upon &lfee·
ment between the contractor and
surety or upon a Judicial determina­
tion of the rtahtl of the parties.

(c) For any withholdinl incident to
the labor .tandards provisions of the
contract. see part 22.

"'p.rt 21.2-Sure".,

28.280 ..,. of IUItpart.

This .ubpart prescribes procedures
for the \lie of sureties to protect the
Government from financial losses.

28.281 ,,,In....ftu for luntlea.
(a) ~enc'" .hall obtain adequate

security for bonds (includtnl' coinsur·
ance and reinaurance aareements) re­
quired or used with a contract for sup·
plies or services (includin, construc-
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tion). Acceptable forma of security in·
clude (1) corporate or individual sure·
ties or (2) any of the types of security
authQrtzed in lieu of sureties by
28.204.

(b) Solicitations shall not preclude
offeron from uainl the types of surety
or security permitted by this subpart.
unless prohibited by law or rerulation.
[48 FR 42218. Sept. 19. 1983. as amended at
55 FR 25530. June 21. 1990]

28.202 Aeeep&abillty of corporate .uretl...
(a)(1) Corporate sureties offered for

bonds furniahed with contracts per·
formed in the United States. its poe.
sessions. or Puerto Rico must appear
on the l18t contained in the Depart·
ment of the Treasury Circular 570.
"Companies Boldinl Certificates of
Authority as Acceptable Sureties on
Federal Bonda and Acceptable Rein·
surin, Companies."

(2) The penal amount of the bond
should not exceed the surety's under·
wrttinillmtt stated in the Department
of the Treuury circular. If the penal
amount exceeds the underwrttina
Itmit. the bond wt1l be acceptable only
if (1) the amount which exceeds the
specified Itmit 11 coinsured or reiD·
sured and <11) the amount of cotnsur·
ance or relDaurance does not exceed
the underwrttiDIlim1t of each coinsur·
er or relDaurer.

(3) CoinMlrance or relDaurance
acreementa IbaIl conform to the De­
partment of the Treuury replaUODI
in 31 CPR 223.10 and 223.11. When re­
insurance 18 contemplated. the con­
tract1Dl offlee aenerally shall require
reiDaurance ......enta to be executed
and IUbmitted with .the bonda before
maktftl a ftDal determination on the
bonda.

(4) When lD8Cified in the IOlicita.
tlOD, the oontnctiDa officer may
accept a boDcl from the dtrect wrttiDI
company III atilfaction of the total
bond requlreJDeDt of the contract.
TlUa 11 permllllble unttl nec•••ry re­
insurance .......enta are executed.
even thouah the total bond require­
ment may exceed the 1Daurer'1 under·
wrttlnl JJmltation. The contractor
shall execute ancIlUbmit nece••ry re­
insurance -.nementa to the contJ'act.
iDI officer within the time specUled on
the bid form. which may not exceed 41

.203

calendar days after the execution of
the bond. The contractor shall use
Standard Form 273. Reinsurance
Aareement for a Miller Act Perform·
ance Bond, folld Standard Form 274.
Reinsurance Aareement for a Miller
Act Payment Bond, when reinsurance
is furnished with Miller Act bonds.
Standard Form 275. Reinsurance
Aareement in Favor of the United
States. is used when reinsurance is fur·
nished with bonds for other purposes.

(b) For contracts performed in a for·
eian country, sureties not appearin.
on Treasury Department Circular 570
are acceptable if the contractinl offi·
cer determines that it is impracticable
for the contractor to use Treasury
l18ted sureties.

(c) The Department of the Treasury
tuues supplements to Circular 570, no.
tifYinl all Federal acencies of (1) new
approved corporate surety companies
and (2) the termination of the author·
ity of any specific corporate surety to
qU&1lfy as a surety on Federal bonda.
Upon receipt of notification of termi·
nation of a company's authority to
qualify as a surety on Federal bonds,
the contracttn, officer shall review
t.he outatandtnl contracts and take
action necell&rY to protect the Qov·
emment. includin., where appropri·
ate. leCurtnl new bonda with accepta·
ble lUl'etia in lieu of outatandtnl
bonell with the named company.

<d) The Department of the Treuury
CIJ'cu1&r 170 may be obtained from the
o.a. Department of the Treuury, Pl·
nandal Manaaement Service. Surety
Bond Branch. ·401 14th St., SW.• 2nd
Ploor-West Winl. WashiDlton. DC
1022'r.

[M PR 4U11. sept. 11. 1M3. u amended at
14 PR ....... Nov. 28. 1_)

.... Aca.....llt' of ladlyW.. nntIeL
(a) An tncUvidual suret, II ICCeptable

tor all t1J)e8 of bondI except pomtion
ICbedule boneIL The contract1nl offi·
cer Iball determine the acceptabWty
of lDcUvtduals propoud as 1W'et1-.
and IbaIl ensure that the surety'.
P1edIed ...ta are sufficient to cover
the bond ob11lation. <See 21.203-7 tor
lDformation on excluded tndividual
sureties.)
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(b) An individual surety muat exe­
cute the bond. and the unencumbered
value of the Uleta (exc1ualve of all
outltandtna pledaes for other bond ob­
lip.tlona) pledaed by the individual
surety. muat equal or exceed the penal
amount of each bond. The individual
surety shall execute the Standard
Form 28 and provide a aecurity inter­
est in accordance with 28.203-1. One
individual surety is adequate support
for a bond. provided the unencum­
bered value of the Uleta plqed by
that individual surety equal or exceed
the amount of the bond. An offeror
may submit up to three individual
sureties for each bond. in which cue
the pledaed Uleta. when combined.
must equal or exceed the penal
amount of the bond. Each individual
surety must accept both Joint and BeV­
eralliabntty to the extent of the penal
amount of the bond.

(c) If the contract1na officer deter­
mines that no individual surety in sup­
port of a bid ruarantee .. acceptable.
the offeror utwztna the individual
surety shall be rejeeted u nonreapon­
sible. except u provided in 28.101-4. A
findinl of nODrellponaibntty bued on
unacceptabntty of an individual
surety. need not be referred to the
8m&1l Busin.. Adm1niatration for a
competency review. (See 19.802­
l(a)(2)(1) and 81 Compo Oen. 458
(1912).)

(d) A contl'aetor submitttna an unac­
ceptable individual aurety In .tisfac­
tlon of a performance or payment
bond requirement may be permitted a
reuonable time. u determined by the
contractinl officer. to aubRitute an ac­
ceptable surety for a aurety previously
determined to be unacceptable.

(e) When evaluattna tncI1vidualsure­
tiea. contract1na offlcera may obtain
uaJatance from the office identified in
28.202(d).

(I) Contractinl offlcera shall obtain
the opinion of 1ep1 coua.l u to the
adequacy of the documenta plecllina'
the .-eta prior to acceptina the bid
auarantee and payment and perform­
ance bonds.

(,) EvIdence of pOIIible crtm1na1 or
fraUdulent activities by an individual
surety shall be referred to the appro­
priate ..ency official in accordance
with ..ency procedures.

41 CfI Ch. 1 (10-1.92 Edition)

[54 PR "lie. Nov. 28. 1989]

28.203-1 Security interests by an individ­
uallurety.

(a) An individual surety may be ac­
cepted only If a security Intereat in
assets acceptable under 28.203-2 is
provided to the Government by the in­
dividual surety. The security interest
shall be furnished with the bond.

(b) The value at which the contract­
inI officer accepts the useta pledred
muat be equal to or lI'eater than the
aareaate penal amounta of the bonds
required by the solicitation and may
be provided by one or a combination
of the foUowtna methods:

(1) An .crow account with a feder­
ally lnaured ftnanelal lnatitutlon in the
name of the contractinl ..ency. (See
28.203-2(b)(2) with respect to Govern­
ment securities in boot entry form.)
Acceptable aecurttles for depOSit in
elerow are c:UIIcu8ed in 28.203-2. WhUe
the offeror .. .-pon.s1ble for establish­
1nI the ucrow account. the terms and
conditloDi muat be acceptable to the
contractinl officer. At a minimum. the
escrow account shall provide for the
foUowtna:

(1) The account must provide the
con~ officer the sole and unre­
strteted n.ht to draw upon all or any
part of the funda depomted in the ac­
count. A written demand for with­
drawal Iba1l be sent to the financial
tnatitution by the contractinl officer.
after obtalnina the concurrence of
lep1 coUMeI. with a copy to the of­
feror/contractor and to the surety.
Within tbe tilDe period apecified in
the demand. the financial tnatltution
would pay the Government the
amount demanded up to the amount
on cIepomt. If allY dlapute should arise
between the Government and the of­
feror/contractor. the surety. or the
subcontracton or suppl1en with re­
spect to the otter or contract. the fi­
nane1&l u.tltution would be required.
unleu preclUded by order of a court of
competent Jurtadletton. to disburse
monies to the Oovemment u directed
by the CODtractma officer.

(U> The flDane1al lnatltutlon would
be authorlled to releue to the individ­
ual· aurety all or part of the balance of
the elCrGwaccount. inc1udinl any ac­
crued interest. upon receipt of written
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flcer.

(iii) The Government would not be
responsible for any coats attributable
to the establishment, maintenance, ad­
ministration, or any other apect of
the account.

(iv) The financial institution would
not be liable or responsible for the in­
terpretation of any provisions or terms
and conditions of the solicitation or
contract..

(v) The financial institution would
provide periodic account statements to
the contractina officer.

(vi) The terms of the escrow account
could not be amended without the
consent of the contractinl officer.

(2) A lien on real property. subject
to the restrictions In 28.203-2 and
28.203-3.
[54 PR ....... Noy. 28, 1989)

28.203-2 AeftlMabtlltr of UIetI.
(a) The Government will accept only

cuh. readily marketable Uleta, or ir­
revocable letters of credit from a fed·
erally m.urect financial inatitution
from Individual sureties to attsfy the
underl~bond obliptions.

(b) Acceptable Ulets Include-
(1) Cub. or certificates of depoRt. or

other cub equiValents with a federally
inaured flDaDcial inatitution:

(2) United States Government aecu·
rities at market value. (AnelCl'OW ac·
count is not required it an individual
surety offen Government securities
held in book entry form at a depmtto­
ry inatitutlon. In lieu thereof. the iDdi·
vidual ahaU provide evidence that the
depcmtol7 iDlUtution hu <i) placed a
notation ..... the individual', book
ent!7 account JDcUcatinl that the 1IC\l.
rit, hu been P1edled in favor of the
reapectlve aaencY: <ll) &II'eecl to notify
the aceDC1 prior to maturity of the se­
curity; and <W) apoeed to hold·the pro­
ceedI of the aecurtty subject to the
pledae in favor of the &PDCY until a
sub8tltutlon of aecurtties 11 made or
the aecurtt, inteN8t is formally re­
leued by the ,apDC),):

(3) 8tocU and bonds actively traded
on a national U.s. aecurity excbaDae
with certlfleatea illUed In the name of
the individual surety. National aecurt·
ty exc~ are-(t> the New York
Stock ExchaDle; <1t> the American

21.203-2

Stock Exchange: (iii) the Boston Stock
Exchange: (iv) the Cincinnati Stock
Exchange: (v) the Midwest Stock Ex­
change; (vi) the Philadelphia Stock
Exchange; (vii> the Pacific Stock Ex­
change; and (viii> the Spokane Stock
Exchange. These auets will be accept­
ed at 90 percent of their 52-week low,
a refiected at the time of submiaaion
of the bond. Stock options and stocks
on the over-the-counter (OTC) market
or NASDQ Exchanges will not be ac­
cepted. Assistance in evaluating the
acceptabutty of securities may be ob­
tained from the securities and Ex­
ch~e Commiaaion. Division of En­
forcement. 450 Plfth Street NW.,
Wuhlngton. DC 20549.

(4) Real property owned In fee
simple by the surety without any fonn
of concurrent ownership. except a
provided In subdivillon (c)(3)(iii) of
thi8 ,ublection. and located within the
50 United States. its territories. or PO&­
seIBlons. These ..ets w1ll be accepted
at 100 percent' of the moat current tax
..NllDent value (exclua1ve of encum·
brances) or 75 percent of the proper­
ties' unencumbered market value pro­
vided a current appr&1sal is furnished
(see 28.203-3).

(5) Irrevocable letters of credit (ILC)
taaued b)' a federally inaured financial
inatltution in the name of the con­
tnctina .ency and which identity the
..-ncy and solicitation or contract
number for which the ILC is provided.

<c) Unacceptable ....ts include but
are not llmlted to-

(1) Notes or accountl receivable;
(2) Porelln securities:
(3) Real property u foUows:
<I> Real property located outalde the

United States. itl territories. or pouea­
sloDa.

<ti) Real property which is a princi·
pal reaklence of the surety.

<W) Real property owned concur­
rentlJ reprdl.. of the form of co-ten·
&DCY (includlDa joint tenancy. tenancy
by the entirety. and tenancy in
COIIUDOn) except where all co-tenants
&II'ee to act jointly.

<Iv) Ute .u.tes,le...hold estates. or
future interestl in real property.

(4) Penonal property other than
that lilted in p~ph (b) of this
sublectlon (e.g.. jewelry. furs. an­
tiques):
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un Stocks and boncll of the individ­
ualsurety in a controlled, atfUiated. or
clOlely held concern of the offeror/
contractor:

(8) Corporate Uleta (e.I.• plant and
equipment);

(7) Speculative asseta (e.I.• mineral
rilhta);

(8) Letters of credit. except as pro-
vided in 28.203-2(b)(5). .
[54 Fa 48987. Noy. 28. 1989]

28.203-3 Aeeeptanee of nat property.
(a) Whenever a bond with a security

interest in real property is submitted.
the individual surety shall provide-

(1) Evidence of title in the form of a
certiflQ&te of title prepared by a title
insurance company approved by the
United States Department of Justice.
This list entitled List of Approved At­
torneys. Abstracters. and Title Compa­
nies is available from the Title Unit,
Land Acquisition section, Land and
Natural Resource Dtvialon. Depart­
ment of Justice, Wuhtnlton. DC
20530. This title evidence must show
fee simple title vested in the surety
alona with any concurrent owners;
whether any real estate taxes are due
and payable; and any recorded encum­
brances &8atnstthe property, includ­
ina the lien filed in favor of the Gov­
ernment under paraaraph (d) of this
sub8ection; -

(2) Evidence of the amount due
under any encumbrance shown in the
evidence of title;

(3) A copy of the current real estate
tax ..essment of the property or a
current appratsal dated no earlier
than 8 months prior to the date of the
bond. prepared by a profell1onal ap­
praiser who certifies that the apprais­
al hu been conducted in accordance
with the lenerally ac:eepted appraisal
standardl as refiected in the Uniform
Standards of Professional· Appraisal
Practice as promulpted by the Ap­
praisal Foundation, 1021 Vermont
Avenue NW.• Washinlton. DC 20005.

(b) Pallure to provide evidence that
the lien has been properly recorded
will render the offeror nonresponsible.

(c) The individual surety is liable for
the payment of all admtnistrattve
costa of the Government. inclUding
lepl fees, 8I8OCiated with the liquida­
tion of pledled real estate.

41 CPt Ch. 1 (10-1.92 IcIItlon)

(d) The followm. format. or any
document substantially the same,
shall be used by the surety and record­
ed in the local recorder's office when a
surety pledaea real estate on Standard
Form 28. Affidavit of Individual
Surety.

LIar o. REAL EsTATE

I/we acree that this instrument con­
stitutes a lien in the amount of t-­
on the property described in this lien.
The rilhta of the United States Gov­
ernment shall take precedence over
any subHquent tien or encumbrance
until the lien is formally released by a
duly authorUlec:l representative of the
United 8tatea. I/we hereby Ir&Ilt the
United States the power of sale of sub­
Ject property. includtna the rilht to
satisfy ita reasonable administrative
coata, 1ncludinl lepl fees associated
with any l&1e of subject property. in
the event of contractor default if IIwe
otherw1le fau to satisfy the underly­
ina ( ) bid ruarantee. ( ) perform­
ance bond, ( ) or payment bond obli­
lationa as an individual surety on so­
licitation/contract number --. The
lien is upon the real estate now owned
by me/us de.cribed as follows: <lelal
description, street address and other
identifytna delcriptlon)

IN wrno:as HEREOF. I/we have
hereunto affixed my/our hand(s) and
seales) this - DAY OF - 19-.

WITNI'.S8:

<SEAL)
I, --, a Notary PubUc in and for

the (CITY) --, (STATE) --, do
hereby certify that --. a party or
parties to a certain Agreement beartn,
the date -- day of -- 19-. and
hereunto annexed. personally ap­
peared before me, the said -- beinl
personally well known to me as the
person(s) who executed said Uen, and
acknowledred the same to be his/her/
their act and deed. GIVEN under my
hand and seal this -- day of -­
19--.

NOTARY PUBLIC. STATE
My Commislion expires:

[54 Fa .8987. Noy. 28. 1989]
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28.%03-4 Sulletitution of UMb.
An individual surety may request

the Government to accept a substitute
asset for that currently. pledged by
submitttna a written request to the reo
sponsible contracting officer. The con·
tracting officer may aaree to the sub­
stitution of useta upon determining,
after consultation with legal counael.
that the sublltitute assets to be
pledaed are adequate to protect the
outstanding bond or auarantee obiltaa·
tions. If acceptable. the substitute
assets shall be pledged as provided for
in subpart 28.2.

[54 FR 48988, Noy. 28. 1989]

28.%03-5 Be.... of lien.
(a) After conaultation with lepl

counael. the contracttna officer shall
release the IeCUJ1ty interest on the in·
dividual surety's Uleta ustna the Op­
tional Form 90. Release of Lien on
Real Property, or Optional Form 91.
Release of Personal Property from
Escrow, or a s1mllar release &I soon u
pouible conaiatent with the conditiona
insUbp~bI(a) (1) and (2) of thll
subsection. A surety's Uleta pledged in
support of a payment bond may be re­
leased to a subcontractor or supplier
upon Government receipt of a Federal
diltrict court Judcment. or a swom
statement by the subcontractor or
supplier that the claim is correct alo..
with a notarlaecl authorization of the
release by the surety statina that it
approves of such release.

( 1) Contract. nbJect to the Mazer
Act The HCW1ty interest shall be
maintained for the later of (I> 1 year
followiDa fiDal paJlDent. <il> until com·
pletion of &DJ' warranty period (appli·
cable only to performance bonds). or
<111> pendtna NIOlution of all clalma
filed &I&inat the payment bond durtna
the 1·year period followiDa final pay.
ment.

(2) Contract. not .ubJect to tIN
Mazer Act The IeCUJ1ty interat shall
be maintained for 90 days foUowiDI
final payment or until completion of
any warranty period <applicable only
to performance bonds). whichever is
later.

(b) Upon written request. the con·
tracttna officer may release the 1eCUJ1.

Uleta in support of a bid auarantee
bued upon evidence that the offer
supported by the individual surety will
not result in contract award.

(c) Upon written request by the indi·
vidual surety, the contracting officer
may release a portion of the security
interest on the individual surety's
&Mets baaed upon sublltantial perform·
ance of the contractor's obU...tions
under its performance bond. Release
of the security interest in support of a
payment bond must comply with the
subPar&lT&Phs (a) (1) and (2) of this
sublection. In making thll determina·
tion. the contracttna officer w111 live
consideration as to whether the unre·
leased portion of the lien is sufficient
to cover the remaininl contract obli...·
tiona. including payments to subcon·
tracton and other potential ltabll1ties.
The individual surety shall, &I a condi·
tion of the partial release, fumilh an
affidavit aareeinr that the release of
such useta does not relieve the indi·
vidual surety of its obUptions under
the bond<s)..
[14 PR 48188, Noy. 28, 1989]

...... Contract elauH.
IDIert the clause at 52.228-11 in sa­

11cttatlona and contracta which require
the subm1sllion of bid auarantees.· per·
formance. or payment bonds.
[14 PR 48188, Noy. 28,1981)

.....1 Eul.ion of IlMllyiduailUntieL

<a) An lncl1vidual may be excluded
from actina u a surety on bonda sub­
mitted by offeron on procurement by
the executive branch of the Pederal
Govemment. by the &CCIuir1nI ...n­
C7'S head or des1anee ut1l1zina the pro­
cedures in subpart 9.4. The exclusion
sh&ll be for the purpose of protectinl
the Government.

(b) An individual may be excluded
for any of the foUowm. causes:

<1) Pallure to fulfill the obl1pt1ona
UDder any bond.

(2) Pallure to d1Icloee all bond obU·
p.tio-.

(3) Ml8repre8entation of the value of
aftllable Uleta or outatandiDa llabU·
it_

<4) Any f&lle or m1aleac:Una state-



21.204

bond or affidavit of IncUvidual surety­
ah1p.

(I) Any other C&UIe affectm. re­
sponalbWty as a surety of IUch serious
and compe1llnl nature as may be de­
termined to warrant exclusion.

(c) An IncUvidual surety excluded
PUl'llU&l1t to thJa aublect10n shall be In­
cluded on the list entitled Parties Ex­
cluded from Procurement Prolf&D1S.
(see 9.404.)

(d) Contractm. offlcen shall not
accept the bonell of IncUvidual sureties
whoee names appear on the list enti­
tled PartIes Excluded from Procure­
ment Procrama (see 9.404) unless the
&CCluirtnl apncy's head or a deailnee
states In writiDI the compelllnl rea­
IODa Juatlfylna acceptance.

(e) An exclualon of an IncUvidual
surety under thJa sublectlon will A1Io
preclude IUch party from actm. as a
contractor In accordance with subpart
9.4.
[14 PH ...... Nov. 2•• 1...]

28.2N Option. In lieu of .untIes.
The contractor may clepc»lt any of

the types of security lJated In thJa sec­
tion IDltead of fumJahlna corporate or
IncUvidual sureties on performance
and payment bonell. When any of
thoee types of security are deposited. a
statement shall be Incorporated In the
bond form pledllnl the 88CUrity. The
contractor shall execute the bond
forma as the principal. Aaencies shall
establish aafeauard8 to protect aplnst
1011 of the security and ahall return
the security or Ita equivalent to the
contractor when the bond obUp,tlon
hasceued.
[... PH 42_. Sept. 18. 1113.. Redelilnated
at 14 PH ....... Nov. 21. 1_]

28.214-1 United ......... or notea.
Any penon required to fumJah a

bond to the Oovemment hu the
option. lnatead of fUl'DlabJDa a surety
or sureties on the bond, of ~Itm.
certain United States bondl or notes
In an amount equal at their par value
to the penal sum of the bond (the Act
of Pebruary 24. 1919 (31 U.S.C. 9303)
and Treasury Department CIrcular
No. 114 dated July 1. 19'8 (31 CPR
part 221». In adcUtion. a duly execut­
ed power of attorney and aareement

41 eft Ch. 1 (10-1.921......)

authol'tldna the collection or aale of
such United States bonell or notes In
the event of default of the principal
on the bond shall accompany the de­
posited bo~ or notes. The contract­
Ina officer may (a) turn securities over
to the finance or other authorized
apncy offldal. or (b) deposit them
with the Treuurer of the United
States. a PederaJ Reserve Bank (or
branch with requiatte facWtles). or
other depoIItory desiln&ted for that
purpoee by the secretary of the Treas­
ury. UDder procedures prescribed by
the -.ncY concerned and Treasury
Depu1ment CIrcular No. 1M (excep­
tion: The contnctm. officer shall de­
posit all boDda and notes received In
the DIlItrict of Columbia with the
Treuurer of the United States).

[tl PH .~. lJept.l'. Ita. Reclemlnated
and amended at 14 PH ...... "'"9. Nov. 21.
1_]

......2 CertIfIed or CMhlen cheekl.
....k ........., onlen. or curren­
C1.

Any penon required to furnllh a
bond hal an option to fumJah a certi­
fied or cuhler's check. bank draft.
PaIt Office money order. or currency.
In an amount equal to the penal sum
of the bond. lnatead of fumJahln.
surety or sureties on the bonell. Thoee
furnJabiDI checb. drafts. or money
orden abIJl draw them to the order of
the appropriate PeeleraJ aaency.
[tl PH sept. 18. 1183. Redeailn&ted
at 14 PR Nov. 21. 1118]

....... 21.3 In......nee

lUll PoIIc1.
Contncton ahall be required to

carry 1n8uraDce under the foUowinl
clrcUlD8taDcl8:

(a> (1) The Oovernment requires any
contractor subject to Cost Accountm.
Standard (CAB) 418 (4 CPR part 418)
to obtain iDlUrance. by purchue or
alf-coftraae. for the perila to which
the contractor is expoeed. except when
(I) the Oovernment. by provid1nl In
the contract In accordance with law.
aarees to indemnify the contractor
under specified clrcumatances or (11)
the contract specifically relieves the
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