
(A) the effect of such exclusive contract on the developnent of
competition in local and national multichannel video programming
distribution markets;
(B) the effect of such exclusive contract on competition from multichannel
video prograrrming distribution technologies other than cable;
(C) the effect of such exclusive contract on the attraction of capital
investment in the production and distribution of new satellite cable
programning;
(D) the effect of such exclusive contract on diversity of prograrrming in
the multichannel video prograrrming distribution market; and
(E) the duration of the exclusive contract.

63. We note that exclusivity under this provision is not prohibited. As a
general matter, the public interest in exclusivity in the sale of entertainment
programming is widely recognized. Indeed, elsewhere in the 1992 cable Act, in
the context of the broadcast station-cable system relationship, specific steps
have been taken to protect exclusive rights. In the unique situation presented
here, however, it is clear that exclusivity is not favored. Congress has
clearly placed a higher value on new competitive entry than on the continuation
of exclusive distribution practices that impede ..JUs entry. In its 1990~
Report, the Comnission itself articulated this balance as follows: "While we
agree with the cable corrm:mters that the Conrnission should and does generally
support exclusivity rights, we believe that the public interest in developing
competition to the local cable operator justifies terrporary, limited and
targeted intervention to ensure that alternative multichannel program providers
have fair and equitable access to progranming."77 Moreover, as stated by one
of the authors of Section 628, "exclusive programming tOO!; is not designed to
kill the comgetition is still pennitted." (emphasis added) 8 Cable systems have
generally developeg without effective competition and it is recognized that if
"facilities-based,,79 competition is to develop, access to progranming is an
essential prerequisite. We thus believe and find it entirely consistent with
the objectives of the Act that, while exclusivity may be shown to be in the
public interest in certain circumstances, the burden must be on the party
seeking exclusivity to demonstrate persuasively _that it is justified.

64. Public Interest Standard. As for the appropriate standard to be

77 1990 cable Report, 5 FCC Red at 5031.

78 Congressional Record, July 23, 1992 at 6534 (Statement of
Representative Tauzin) .

79 "Facilities-based competition" is a term used in the legislative
history of the Act to errphasize that program competition can only becorre
possible if alternative facilities to deliver prograrmning to subscribers are
first created. The focus in the 1992 Cable Act is on assuring that facilities
based competition develops. ~,~, Conference Report at 93 (liThe conferees
intend that the Cornnission shall encourage arrangements which promote the
developnent of new technologies providing facilities-based competition to cable
.... ") .
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awlied. when making this public interest determination, we do not believe that
it is necessary or consistent with the statutory language to articulate a
single standard in this proceeding that can govern the public interest
assessment generally. we note that the §628 (c) (4) factors are sufficiently
broad to incOl:porate many of the proposed. standards that have been suggested.
However, we believe, at least at the outset, that it is more consistent with
the statute to require individual, case-by-case detenninations using the five
statutory criteria specified.. This flexible approach will permit us to
evaluate and weigh each factor within a specific fact situation. we errphasize,
moreover, that we believe that the statute requires that the burden be placed
on the proponent of exclusivity to demonstrate that exclusivity is in the
public interest.

65. Many cormnenters urged us to Particularize in advance, by rule if
possible, specific situations in which it could be established that an
exclusive contract would be in the public interest. For exanple, many
comnenters argue that exclusivity is essential for the developnent, promotion
and launch of new programning services. One conrnenter suggests that
exclusivity should be prohibited only if it deprives an MVPD of a vital
program service necessary to its competitive survival;80 another suggests ~t
exclusivity should be permitted if llsubstitutell prograrrming is available;8
another suggests that a Party seeking to enforce cable-only exclusivity must
make a positive showing that such exclusivity will not preclude effective
competition. 82 Particularly with respect to new prograrnning, we recognize that
there may well be circumstances in which exclusivity could be shown to meet the
public interest test, especially when the launch of local origination
progranming is involved that may rely heavily on exclusivity to generate
financial support due to its more limited aweal to a specific regional
market. 83 The record is insufficient, however, on this point, or with respect
to the other suggestions received, to support a general finding or to identify
appropriate general limitations on, for exanple, such factors as the
permissible duration of exclusivity.84 Thus, we will handle such exclusivity
proposals on a case-by-case basis in order to tailor the scope of any specific

80 Tel at 28.

81 Discovery at 26-27.

82 Attorneys General at 13.

83 For exanple, it is possible that local or regional news channels could
be economically infeasible absent an exclusivity agreerrent.

84 For exanple, the record reflects wide disagreement on the appropriate
duration of such exclusivity, with proposals ranging from two to seven years,
ten years, and even longer. None of the cormnenters expressing a view, however,
supports its proposal with any errpirical evidence or concrete support to
justify its conclusion. While we sought cornnent on whether any additional
considerations were relevant to the public interest determination, the
conrnenters did not suggest anything that is not already well within the scope
of the statutory factors.
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exclusivity tenns granted to ensure conpliance with the statutory public
interest standard.

66. AQproyal of COntracts. we proposed in the Notice, for administrative
reasons, SO enforce section 628 (c) (2) (0) solely through the corrplaint
process. 8 After reviewing the record, however, we no longer believe that such
an approach would be consistent with the objectives of the Act. Section
628 (c) (2) (0) states on its face that exclusive contracts in served areas are
prohibited unless the Conmission finds that exclusivity is in the public
interest. Thus, as many comnenters observed, the statute itself requires that
the Conmission make an affinnative finding that a specific exclusive contract
meets the statutory public interest standard before the contract can be
enforced.

67. Thus, we will require any vertically integrated prograrrmer or any cable
operator seeking to execute an 'exclusive contract to seek and obtain our public
interest juclgrrent before doing so. This may be acconplished through the
sul:rni.ssion of a petition containing those portions of the prograrrming contract
relevant to exclusivity to the Conmission for approval, along with a statement
setting forth the petitioner's reasons that support a finding that the contract
meets the public interest test ~t addresses each of the five criteria
outlined in Section 628 (c) (4).8 The petition will be placed on public notice
for 30 days, and any MVPD that a~uallY or potentially competes wi,th the cable
operator may file an opposition, 7 arguing that under thastatutory criteria,
exclusivity in this case is not in the public interest. 8 If a fonnal
opposition is filed, the ex parte rules governing restricted proceedings will

85~ Notice at 202.

86 The portions of the contract that we consider relevant to exclusivity
would include any description of the prograrrming service, the extent and
duration of exclusivity, and any other tenns or provisions directly related to
exclusivity or that would support the public interest finding with respect to
any of the factors set forth in section 628 (c) (4) .

87 In view of the underlying purpose of Section 628 -- to promote a
competitive nUl1.tichannel video marketplace -- we believe parties with
sufficient standing to challenge an exclusive arrangement will be those
alternative distributors that provide actual or potential corrpetition in any
area covered by the program contract. A similar analysis will be applied when
evaluating discrimination conplaints. ~ discussion of conplaint process for
discrimination, .infi:g.

88 To determine whether a challenging MVPO actually or potentially
carpetes with the cable operator in question, we will errploy the sane
competition standard used for purposes of discrimination corcplaints. ~
discussion of conplaint process for discrimination, infra. If, however, a
prograrcming vendor seeks a general ruling in favor of exclusivity (Le., for
developnent and launch of a new programning service) and does not specifically
identify markets in its petition for which exclusivity is sought, then any MVPO
will be considered to be a "potential" corrpetitor entitled to challenge the petition.
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be applied. 89 The petitiongr will have ten days to respond, and the Commission
will rule on the petition. 9 If the Commission determines that the petitioner
has appropriately addressed the statutory criteria and made a persuasive public
interest showing, it will issue an order granting the petition and approving
the contract. Until any order is issued granting the petition, the exclusivity
may not be enforced.

C. Issues Aq;>licahle to Both 5eryed and Unserved Areas

68. One area of concern referenced. in our Notice that is applicable to
exclusive contracts for served and unserved areas alike relates to so-called
subdistribution agreements. While one co~ter argued the benefits and
efficiencies of subdistribution agreements, 1 as we noted in our 1990~
RePort, we are concerned that a distributor' § access to prograrnning may be
irrpaired through the use of such agreements. 2 we note that granting
subdistribution rights can be a legitimate practice for a progranming vendor,
but we believe that we must address any incentives for a subdistributor to
refuse to sell to a conpeting MVPD that may be inherent in such rights. Thus,
we will adopt appropriate safeguards to limit the potential for anticonpetitive
behavior. In Particular, we will prohibit specific tenns in subdistribution
agreements, as suggested by the commenters, that we believe are unreason~lY

restrictive or are not adequately related to the subdistribution itself. 9

69. Thus, our rules will prohibit a subdistributor from tying prograrnning
rights to other, unrelated, progranming. We will also prohibit a
subdistributor from requiring an MVPD to provide access to private property in
conjunction with receiving access to programming. In addition, a
subdistributor may not charge more for progranming than the vendor itself would
have been pennitted to charge under the anti-discrimination provisions we also
adopt today. Finally, a subdistributor will be required. to respond to a
request for progranming within 15 days of the request. If the subdistributor
refuses to sell to an MVPD, the MVPD must be able to negotiate directly with
the vendor.

89~ 47 C.F.R. §§ 1.1200-1.1204, 1.1208.

90 The burden of proof in this process remains on the Party seeking
approval of an exclusive arrangement.

91 ~ Time Warner at 38-40.

92 ~ 1990 Cable Report, 5 FCC Red at 5021. Such subdistribution
agreements are generally between a programming vendor and a franchised cable
operator, through which a MVPD corrpetitor is required to purchase the vendor's
programming from the franchised operator because the vendor had sold it the
subdistribution rights related to its franchise area.

93 ~, St...SL., NPCA at 19-20. We note that, pursuant to the requirements
of Section 628 (c) (2) (C), these restrictions apply only to subdistribution
agreements between vertically integrated satellite cable and satellite
broadcast programming vendors and cable operators.

29



70. With respect to ti.rre-delay requirements, 94 we disagree with those
c()['['l[Tel1ters who argue that they should be prohibited outright. 95 So long as
such arrangements are available at the voluntary option of the MVPD regarding
its own purchase and use of programming and do not become a Q.e~ substitute
for any i.npennissible exclusivity, we believe that they may legitimately be
used to enable programning to be distributed to more viewers through additional
MVPDs. If, for exarrple, an MVPD does not want to pay the premium price for
particular prograrrming that its coopetitor has paid, but would rather negotiate
a lower price in exchange for a reasonable ti.rre-delay limitation, we see no
reason to prohibit such a transaction. 96

D. Coop1aint and Ehforo;JlPut prnpp!1res

1. In Gemral.

71. Section 628 {d} provides that any MVPD aggrieved by conduct it alleges
to violate Sections 628 (b) or {c} may comnence an adjudicatory proceeding at
the Corrmission. We thus proposed in the Notice to establish a single conplaint
process to govern any conplaint brought under Section 628. Several conmenters
support the use of a corrplaint process derived from the Section 208 comnon
carrier and Section 315 (b) lowest unit charge corrplaint processes, with
alternative dispute resolution (ADR) available on a voluntary basis. In
addition, the corrmenters address the developrent of corrplaint procedures at
length, offering proposals that vary widely with respect to the degree of
conplexity ~f the proceeding and the number and types of pleadings that should
be allowed. 7

72. Given the conplexity of the issues involved in each type of behavior
addressed by Section 628, we believe that the best approach is to describe the
enforcement procedures individually, following the substantive discussion of
each practice governed by this Report. Thus, we will establish herein
corrplaint procedures for MVPDs aggrieved by alleged violations of the
regulations we have set forth to irrplement the statutory prohibitions against
exclusivity. The appropriate procedures for discrimination, undue influence
and unfair practices conplaints will be discussed in the relevant section
below. There are, however, issues that apply generally to all corrplaint cases
filed under Section 628.

94 A tirre-clelay requirement is a requirement that a particular
distributor cannot air certain programming until a specified time after it has
been aired by another distributor.

95 ~, ~., e<::-WX> at 4.

96 ~, §....g., Discovery at 28.

97 In general, cable cornnenters suggest a more corrplex process with a full
corrplement of pleadings that more closely resembles civil litigation. In
contrast, alternative multichannel program distributors tend to favor a sirrpler
process with limited pleadings that will be resolved expeditiously.
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73. First, we have determined that the record does not support either the
establishment of any general criteria that can be used to standardize or
abbreviate our analysis of whether a complainant has made ~ m.:ima~ case,
or the use of any sales volume or penetration benchmarks. 9 Second, the.ez
~ rules governing restricte<;i proceedings will apply to any proceeding
initiated by § complainant alleging a violation of any provision of the program
access rules. 9 Third, with respect to appropriate remedies, the statute
provides a broad grant of authority to the Commission to fashion remedies for
Section 628 violations that include all remedies available under Title V of the
Corrmunications Act, as well as the ability to establish prices, tenus and
conditions for ijhe sale of prograrmning to aggrieved Imlltichannel
distributors. 10 Thus, we believe that the only practical approach is to
develop remedies on a case-by-case basis, in the context of specific facts.

74. In addition, in order to file a complaint under any provision of
Section 628, we will require that the complainant first notify the vendor or
cable operator of its belief that a violation of our rules has occurred,
providing sufficient specificity so that the vendor or cable operator can
determine the precise nature of the dispute. If the Parties cannot resolve the
dispute, the complainant may file a complaint with the Commission along with
evidence (an affidavit or copy of a certified letter) that the required notice
has been given. 101 Failure to include such evidence shall result in i.nTcediate
dismissal of the complaint.

75. Similarly, we seek to dispose of as many complaint cases as possible on
the basis of a complaint, answer and reply. Discovery will not be pennitted as
a matter of right, but on a case-by-case basis as deerred necessary by the
Commission staff reviewing the complaint. We will require that any complaint

98 These proposals were discussed in the Notice, and received little
support from the commenters. ~ Notice at 202. For exanple, Cable America
maintains that considerations such as the penetration level of Particular
prograrmning is inappropriate if used to justify a vendor in discriminating
against one Particular distributor as long as it did not discriminate against
all distributors. CableAmerica at 41. In addition, Superstar and WI believe
that it is inpossible to set effective benchmarks accurately reflecting the
vast differences in business operations of the various prograrmning vendors and
the very different markets they serve, especially since many technical factors
can affect penetration levels. ~ Superstar at 66; WI at 39.

99 See 47 C.F.R. §§ 1.1200-1.1204, 1.1208.

100 ~ Section 628 (e) of the 1992 Cable Act.

101 At this time, rather than establishing a specific time period for the
parties to atterrpt to resolve the dispute before an aggrieved MVPD may file a
corrplaint, we will allow the aggrieved MVPD to determine the appropriate
duration of negotiations. At a minimum, however, the MVPD Imlst provide the
potential defendant ten (10) days to respond to the notice, and allow a
reasonable time thereafter for negotiations.
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filed pursuant to Section 628 mst be filed within one year of the date on
which one of the following occurs: (a) the vendor enters into a contract with
the corrplainant, which the corrplainant alleges to violate Section 628; (b) the
vendor offers to sell progranming to the corrplainant pursuant to tenns that the
complainant alleges to violate section 628; (c) the complainant notifies a
vendor that it intends to file a corcplaint based on a request to purchase or
negotiate to purchase the vendor's programning, or a request to amend an
existing contract pertaining to such progranming to bring the existing contract
into corrpliance with the new program access requirements adopted herein, that
has been denied or unacknowledged allegedly in violation of Section 628.

2. Exclusivity Q'Rplaint Q!aes

76. COnplaint. When filing an exclusivity corrplaint, the burden of proof
is on the corrplainant MVPD to make. a~~ showing that it has atterrpted
to obtain progranming for distribution into a specified area, and that it has
been unable to obtain such progranming due to a prohibited exclusive
arrangement (either directly or through a subdistribution arrangement that
violates our rules) between a vertically integrated progranming vendor or
satellite broadcast progranming vendor and a cable operator. The corrplaint
must identify both the progranmer and cable operator who are parties to the
alleged prohibited agreercent. The corcplaint Imlst be supported by documentary
evidence of the violation, or an affidavit (signed by an officer of the
conplaining MVPD) setting forth the basis for the corrplainant's allegations.
The conplainant Imlst also demonstrate that the relevant vertically integrated
progranming vendor meets the attribution standards adopted herein. The
conplainant rust also establish that it has attenpted to purchase the relevant
prograrrming and has been refused or unanswered. In addition, the conplainant
must establish that it can or does serve the area specified in the conplaint,
and must provide sare evidence, either documentary or an affidavit setting
forth the basis for corcplainant' s belief, that the alleged prohibited exclusive
arrangement govems such area. Finally, the corrplaint should specify the
relief requested.

77. Answer. The defendant vendor or cable operator will be given thirty
(30) days to file an answer refuting the corrplainant's allegations. If the
defendant is the vendor, or a cable operator selling the prograrcming pursuant
to a subdistribution agreement, the answer should include the defendant's
reasons for refusing to sell the subject programming to the corrplainant. In
addition, the defendant will be pennitted to suhnit its programming contracts,
along with a certification that it has suhnitted or fully described all
relevant contracts (written and oral), that relate to the area specified in the
conplaint. The written contracts will then be subjected to an in Camera
inspection by the Conmission and the conplainant (pursuant to a protective
order) to detennine whether they contain provisions relating to exclusivity.
If there are no contracts or agreements relating to the specified area between
the vendor and cable operator identified in the corrplaint, the defendant will
so certify. The burden will be on the defendant to establish that it does not
have prohibited exclusivity arrangements goveming the area specified in the
conplaint.

78. Any contracts or proprietary information suhnitted by a vendor with its
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answer may be sul:::mitted pursuant to a request for confidentiality.l02 The
corrplainant will be granted access to any such contracts or proprietary
information provided it agrees to abide by the tenns of a protective order that
limits access to such information and limits the purposes for which any
information obtained through the Section 628 complaint process may be used. 103

79. ~. The complainant will be given twenty (20) days to file any
necessary reply to the arguments and/or defenses contained in the defendant's
answer. The conplainant will not be pennitted to sutmit new evidence or
allegations in its reply. The reply must be limited to responding to the
answer to the complaint.

80. Staff oetennination. Upon the close of the pleading cycle, Comnission

102 ~ Section 0.459 of the commission's Rules.

103 The complainant will be required to take reasonable steps to prevent
unauthorized access to protected documents and information. Access will be
limited 'to the individual complainant, the attorneys listed with the Cornnission
as the representatives of the complainant, their staffs and any expert advisors
or analysts. The complainant is responsible for informing anyone with access
to protected information that the documents or information contained therein
may not be disclosed to anyone or any entity other than the commission. The
vendor may require the corrplainant to disclose in writing the names of all
persons who have access to documents and written infonnation subject to the
protective order. The information contained in any proprietary materials may
not be disclosed to any person not authorized to receive such infonnation, and
may not be used in any activity or function other than the prosecution or
defense of the case before the Comnission. Each individual who is provided
access to the information by the opposing party shall sign a notarized
staterrent, or shall certify under penalty of perjury, that the individual has
personally reviewed the cornnission's regulations and understands the
limitations they impose upon the signing Party. No copies of proprietary
materials may be made except copies to be used by authorized persons. Each
party will be required to maintain a log recording the number of copies made of
all proprietary information and the persons to whom the copies were provided.
Upon termination of the proceeding, all originalS and reproductions of any
proprietary materials, along with the log recording persons who received copies
of such materials, will be provided to the producing party. Upon final
termination of the proceeding, any notes or other work product derived in whole
or in part from the proprietary materials of an opposing or third party shall
be destroyed. The parties may agree to additional reasonable measures to
protect the confidentiality of information as the circumstances may require.
Such agreement should be confinned in writing and filed with the Corrrnission.
Any failure to abide by the tenns of the protective order may result in the
irrposition of sanctions, including dismissal of the complaint, or censure,
suspension or disbarment of the attorneys involved. ~ Section 1.24 of the
Cornnission's Rules.
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staff will review the conplaint, answer and reply.104 If the record does not
support complainant's allegations that a prohibited exclusive arrangement
exists between a vertically integrated programming vendor and a cable operator
that governs the SPecified area to which complainant seeks to deliver the
subject programming, the corrplaint will be dismissed. Thus, if the defendant
has submitted its contracts to the Conmission and corrplainant, and such
contracts do not include provisions relating to exclusivity, the complainant
will not make a~~ case unless, in its complaint, it has provided
other evidence to support its claim that an exclusive arrangement nonetheless
exists.

81. If the staff detennines that a prohibited exclusive arrangerrent does
exist, it will order relief and i..npose sanctions as it deems appropriate.
With reSPect to remedies, if we find that a vertically integrated prograrrming
vendor has entered into a prohibited exclusive arrangement with any cable
operator, we believe that such detennination will render the exclusivity
unenforceable. Thus, we may order the vendor to make its prograrrming available
to the conplainant on the same tenns and conditions, and at a non
discriminatory rate, as given to the cable operator. In addition, we may
inpose sanctions available under Title V of the Coomunications Act. we do not
believe, however, that the 1992 cable Act grants the Comnission the authority
to assess damages against the progr~r or cable operator. In the unusual
circumstance that an exclusivity carrplaint cannot be resolved on the basis of
the pleadings, the staff shall have the authority to order any necessary
discovery PYOsuant to the procedures outlined below for discrimination
conplaints. 1 5 Interlocutory applications for review shall be pennitted only
after the staff has ruled on the merits .106 Either party may file an
application for review directly to the Corrmission of any staff decision on the
merits.

104 Additional pleadings will not be considered, except in extraordinary
circumstances or unless requested by the staff. We intend to keep pleadings to
a mini..rmJm to corrply with the statutory directive for an expedited adjudicatory
process.

105~ discussion of conplaint and enforcement procedures regarding price
discrimination, .iD.fi:g. COnfidential or proprietary information exchanged
during discovery will be subject to the same type of protective order discussed
above. Finally, extremely conplex cases may be referred to an AI.J for an
evidentiary hearing. The AIJ's decision on the merits may be appealed directly
to the Corrmission.

106 With reSPect to review of interlocutory matters, the procedural rules
adopted herein for Section 628 conplaints will be modeled after the rules
governing interlocutory review in adjudicatory hearings before administrative
law judges. ~,~, 47 C.F.R. §§ 1.291-1.298, 1.301.
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VII. PRQHIBITI(;R) l\GAINST DISCRIMINATICN

82. Section 628 (c) (2) (B) requires the Corrmission to:

prohibit discrimination by a satellite cable prograrrming vendor in which a
cable operator has an attributable interest or by a satellite broadcast
prograrrming vendor in the prices, tenus, and conditions of sale or delivery
of satellite cable progranming or satellite broadcast prograrrming among or
between cable systems, cable operators, or other multichannel video
progranming distributors, or their agents or buying groups; except that
such a satellite cable progranming vendor in which a cable operator has an
attributable interest or such a satellite broadcast prograrrming vendor
shall not be prohibited from --

(i) i..nposing reasonable requirements for creditworthiness, offering of
service, and financial stability and standards regarding character and
technical quality;
(ii) establishing different prices, te:r:ms, and conditions to take into
account actual and reasonable differences in the cost of creation,
sale, delivery, or transmission of satellite cable progranming or
satellite broadcast progranming;
(iii) establishing different prices, te:r:ms, and conditions which take
into account economies of scale, cost savings, or other direct and
legitimate economic benefits reasonably attributable to the number of
subscribers served by the distributor; or
(iv) entering into an exclusive contract that is permitted under
subparagraph (D).

83. The Notice sought corrrrent on how we should identify discriminatory
practices and on whether there are any objective standards that we could use to
distinguish prohibited discriminatory behavior -- with respect to pricing or
other practices -- from permitted legitimate business behavior that may occur
in the marketplace for video progranming. we also sought comrent on exarrples
of sales practices for certain types of prograrrming that may require a
graduated pricing structure in order to facilitate broad distribution of that
prograrrming, as well as situations in which a requirement of uniform pricing
could reduce the amount of prograrrming available to subscribers. In addition,
we sought corrment on the appropriate showing that a conplainant should have to
make when alleging discriminatory conduct, any possible presurrptions that we
could incorporate to guide our analytical process, and a proposed approach for
assessing whether a particular price differential is legitimate under the
statute or discriminatory. In particular, we sought corrment on how we should
apply the factors set forth in the statute that can be used to justify price
differentials, the types of data that we should require vendors to sul:n\it when
relying on these factors to explain a price differential, and any measures that
we could errploy as proxies for permissible causes of price differentials. we
also asked whether the statute permits us to consider other economic factors
not mentioned in the statute as legitimate explanations for price
differentials, particularly if use of these factors would arguably increase the
availability of prograrrming.
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84. In distinguishing between justifiable and discriminatory price
differences, we sought corrmant on four options that might be useful in guiding
our analysis: (1) developing a specific allowance for a "reasonable" price
differential; (2) using principles enunciated in Section 202 of the
Comnunications Act; (3) drawing on antitrust standards; and (4) applying price
carparisons used in other regulations, guch as the "anti-durrping" analysis used
in the context of international trade. 1 7 In addition, given that Section
628 (c) (2) (B) applies to "agents" and "buying groups" of cable systems and other
multichannel video distributors, we sought COlTlrent on how to define the class
of entities covered by this provision, as well as on whether we should
establish requirerrents that such "agents" or "groups" must rreet in order to be
able to prosecute a corcplaint under section 628 (c) .

o''''HIts

85. In general, most alternative MVPDs advocate Cornnission regulations that
would enable them to establish a prima facie claim of discrimination based on a
sinple differSiice in price, tenns or conditions for the provision of
prograrnning. 1 8 According to these distributors, the burden would then shift
to the programning vendor to justify the different treatrrent based on costs or
the other factors enumerated in the statute. They claim that such burden
shifting is appropriate because a cooplaining distributor will not know the
factors that underlie a particular price differential; this information would
still remain in the vendor's possession. on the other hand, programning
vendors advocate including additional elements as the standard for a 12ri.ma
~ case. For exanple, some reconmend that thi ~ssion require MVPDs to
show (1) thai any differentials are unjustified; 0 (2) some showing of hann to
corcpetition; 1 (3) a loss of meifiC subscribers to a corrpetitor that
received more favorable tenns; (4) that the competitor to whom they wish to
be carpared is a similarly situated entity; or (5) that the services offered
are "like" services .112

86. Standards Proposed in the Notice. With respect to the proposed
standards for identifying discriminatory conduct, some comnenters object to
using any of the standards, stating that section 628 provi~~ its own standard
that should not be broadened or altered by the Corrmission. 1 Some conmenters

107 ~ Notice at 104.

108~ DirecTv at 21, NRTC at 15-16, CATA at 4, WJB at 13.

109 ~, ~, EM! at 4.

110 ~, ~, Viacom at 21-22, NCTA at 8.

111 ~ Viacom at 21-22.

112 ~ Liberty Media at 20-21, Superstar at 47 i ct. NRTC 26-29.

113 ~ DirecTv at 20, NRTC Reply at 18.
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assert that the Coomission could a;ply any of the options, or some cambinatioo
thereof, provided that the pr0catp3titive purposes of the Act are fulfilled. 114
Many proqramning vendors and MSOs specifically support an allowance for a
"reasonable" region of Piice differentials and recarmend criteria for
establishing its bounds. 15- By contrast, many Parties object to allowing a
"reasonable" range for price differentials, including: (i) MVPDs arguing that
the standard would undennine the fittute's intended result of making any price
difference presunptively illegal; and (ii) corrmenters with cable interests
that believe the Corrmission could not set awropriate bounds given the diverse
factors that cause price differentials. 117

87. several MVPDs and programning vendors support a standard based on
Section 202 of the COrrmunications Act, which prohibits discrimination by comnon
carriers,118 stating that such a standard (i) would most closely apply to
IIUllticharmel video services, (ii) reflects the provisions of Section 628, and
(iii) is familiar to the Coomission. 119 Other corcrnenters suggest modifying the
section 202 standard, Particularly with respect to the rre~ the Conmission
has develOPed when applying that provision to analyze costs and define

114 APPA at 22-25; ~~ Liberty Media at 42.

115 For exarcple, Time Wamer suggests using three price categories, one
for irrebuttably reasonable differences of plus or minus 15%, one for
rebuttably reasonable differences and one for rebuttably unreasonable
differences. Viacomsupports a irrebuttable legal zone of 30% differences.
See also 'I'CI at 13, Landmark at 15, NCTA at 22-23, suggesting a region based
on the conduct of nonvertically integrated prograrnners, and lFE at 10,
suggesting a benchmark based on a significant percentage difference in
subscribers' bills.

116 ~, ~, DirecTv at 21, NRTC at 19, CableAmerica at 29, Bell
Atlantic at 6-7, w:::A at 47-48, APPA at 23-24.

117 ~ Superstar at 53-54, Liberty Media at 45.

118 47 USC Section 202 (a) provides that "it shall be unlawful for any
corcmon carrier to make any unjust or unreasonable discrimination in charges,
practices, classifications, regulations, facilities, or services for or in
connection with like cormumication service, directly or indirectly, by any
rreans or device, or to make or give any undue or unreasonable preference or
advantage to any Particular person, class of persons, or locality, or to
subject any particular person, class of persons, or locality to any undue or
unreasonable prejudice or disadvantage."

119~ Nynex at 11-12, Superstar at 56-57, WCA at 39, Bell Atlantic at 6
7, ACe at 9-10, and WI at 12.

120 DirecTv at 23.
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"like" services .121 Same parties oppose use of the standard because the cable
Act did not intend to~rt ccmnon carrier concepts into the video
progranming business; they further claim that the "like" services issue is
irrelevant because any form of discrimination is unlawful under Section 628. 123

Most conmenters oppose using an antitrust standard to develop program access
regulations on the grounds that (i) the cable Act w~ intended to provide
remedies beyond those available in antitrust cases; . 4 (ii) antitrust analysis
is related to the sale of goods or cornnodi.ties and not services; and (iii)
antitrust precedents do not readily apply to video p~arrmingwhereone
service is not necessarily a substitute. for another. Regarding price
cooparisons used in other statutes, particularly in anti-durtping cases,
virtually all parties state that these principles would not easily translate to
markets where the al~y "discriminatory" prices are artificially high
rather than too low. .

88. Justifications Specified in the Statute. Corrmenters generally agree
that program vendors may justify price differences for prograrrming according to
the factors enumerated in the statute. With respect to cost differences, most
ccmnenters state that the delivery of programning to certain types of MVPDs
does inpose greater costs on the ven~r, Particularly with respect to service
to home satellite dish distributors. 7 This assertion is based on the alleged
necessity of providing the cooplete distribution path to each dish o~er as
opposed to using the facilities of a cable, M-IDS or SMA'IV operatoI:,l 8 as well
as the higher actvertising

i2§ustomer service, scrambling and copyright costs
incurred for HSD service. As a related issue, conmenters differ on whether
we should pennit a vendor to take into account cost differences at the retail
level, or those differences in costs incurred by distributors in serving

121,Ig. ~~ ACe at 9..,10, supporting the use of Section 202 with
specific definitions of cable, DBS, wireless cable, t-M:)S and other technologies
as "like" services to prevent the argunent that certain services are not like.

122~ TCl at 14.

123~ NRTC at 21.

'124~, ~, Direc'IV at 22, ~ at 38-9, NRTC at 22.

125~ Attorneys General at 11.

126~ DirecTV at 22, NRTC at 23, NCTA Reply at 32-33, WCA at 39.

127 ~ EM! at 3, Superstar at 49, Turner at 10, Liberty Media at 37; cf.
NSPN regarding SMA'IV operators and Souris River regarding HSD distributors.

128~ UVI at 7, Liberty Media at 37.

129 NRTC argues that cost issues will depend on unique facts and should be
resolved on an ,gg~ basis. ~ NRTC at 18.
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subscribers, when justifying a price difference .130 With respect to using
volume-related factors for justifications, MVPDs stress that the Corrmission
should only pennit vol~ 1ustifications that are applied without regard to the
distribution technology. 3 Vendors assert that economies of scale are
difficult to measure and urge that the inplementing rules include a presurrption
that, in the absence of evidence that different prices are designed to deny
access, negotiated progranming prices reflect econorni~benefitsattributable to
the number of subscribers se:rved by the distributor. 1 Regarding a vendor's
use of price differentials to address concerns about creditworthiness and
financial stability, c<:mrenters state that such teITllS should have a generally
accepted rneanin1 ~flecting the likelihood that the prograrrmer will receive
timely payment. 3 Finally, comnenters reccmnend that a variety of contract
teITllS be allowed under the "offering of se:rvice" factor, including incentives
for ~tration to a greater number of subscribers or to in~vidual systems for
MSOs; 1 a distributor't conmi.tment to marketing se:rvices; 1 ~e retail price
charged to ~onsumers;13 the riSk of supportin~ a new se:rvice; 7 contract
duration;13 and channel positioning or tier. 1 9 One corrrrenter also cautions
that it is difficult to quantify these "offering of se:rvice" factors because
they vary from vendor to vendor.

89. Buying Groyps. With respect to buying groups and agents, most
comnenters believe that buying groups perfonn a useful function and should
receive the benefits of discounts based on subscriber volume. Prograrcm:i.ng
vendors, however, assert that we should require such groups to agree to unitary

130 ~, ~, Viacan at 16, Liberty Media at 37, and w:A Reply at 20.

131 ~, ~, ESPN at 5, Tel at 18-19, Small Systems Operators at 9.

132 ~, ~, Superstar at 51. Tirne Warner and Viacc:m also argue that
volume discounts should not have to reflect specific costs justifications, with
Bell Atlantic opposing this perspective.

133 Superstar at 51, Tirne Warner at 23-27. Viacom also offers statistics
showing a greater bad debt problem with M-1DS and SMAN operators than with
cable custooers. People's cable, on the other hand, describes how sone program
vendors charged a higher rate and required greater credit guarantees for
programming sold to their wireless cable system than to their cable system
despite the fact they were both operated by the sarre conpany.

134~ Viacom Reply at 7.

135~ Continental at 11-20, Viacom at 4l.

136 M;l. Peoples Choice at 2, Time Warner at 26.

137 ~ Liberty Media at 35, Turner at 11, Discovery at 22, Viacorn at 18.

138 ~ DirecTv at 25.

139~ Continental at 11-20.
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treatment in order to prosecute a conplaint under Section 628 (c). In
particular, they propose that we adopt requirements mandating agreements for
joint and several liability by all members, guarantees for the technical
perfoJ:tnance and signal security of each member, and joint marketing strategies.
NSPN, a buying group for SMA'IV operators, objects to these conditions, stating
that they are unrealistic and unattainable because, for instance, the buying
group as the contracting party should be responsible for payment rather than
individual members.

90. Conplaint Process. With respect to procedural issues, numarous
ccmnenters provide specific proposals for the allocation of burdens of proof
and what should be required of a carplainant to establish a~~ case of
discrimination. For exanple, SBCA advocates placing the initial burden of
proof on the carplainant to establish that it has standing, that there is
evidence of a differential in price, tenns or conditions and that all other
requirements of the Act and FCC rules have been met. The defendant would have
the owortunity to refute the carplainant's allegations. SBCA then suggests
that the Comnission instruct the parties to negotiate a settlement within 20
days. If no agreerrent is reached, the carplaint would move to adjudication and
the burden of proof would shift to the prograrrming vendor to justify the
differential shown. If the differential is justified, the burden would shift
back on the carplainant to show that the proffered justification is either a
pretext or is inadequate .140 .

91. DirecTv proposes a similar process, but includes a requirement that the
conplainant demonstrate in its carplaint that it has previously made a~
fide attenpt to negotiate with the programrer .141 DirecTv further contends
that a carplaint filed under any provision of Section 628 should be <::ieeIred
sufficient if supported by an affidavit by an officer of the conplainant MVPD,
and that once the conplaint is filed, the burden of proof should shift
inmediately to the vendQr or distributor to show that the allegations in the
conplaint are untrue .142 Time Warner contends that any discrimination clailn
should be suworted by an affidavit or other ctocumantation showing that the
defendant extended the corrpetitor of the conplainant more favorable termS .143
CableArrerica adds that, in order to make a~~ case, a conplainant IrO.lst
also allege either an anticorrpetitive purpose, or Irn.lst show that the alleged
behavior prevented or significqntly hindered the corrplainant from providing
prograrnning to its customers.144 CableAmerica agrees, however, that the burden
of proof should be on the defendant because it is in a better position to
present any justifications for its conduct .145

140 ~ SBCA Reply at 8-12.

141~ DirecTv Reply at 12-15.

142 .I.Q.

143 Time Warner at 47. ~~ ~O at 4.

144 CableArnerica at 41. ~~ Rainbow at 18, TCI at 39.

40



92. In contrast, WI contends that the burden of proof should remain on the
corrplainant and disagrees with cornnenters who assert that the burden of proof
should shift to the vendor if there is any differential in price .146 WI also
argues that the effect of a SEC vendor's pricing practice ImlSt be examined from
the perspective of an adverse effect on consumers before any case can be made
for discrimination, and that a corrplaint must provide specific evidence that
the effect of the vendor's actions is to significantly hinder program
distribution in the marketplace including (1) a description of the geographical
boundaries in which the alleged discrimination occurred, (2) a list of all
television services available in any Part of the geographical boundary, (3)
current program prices and Penetration figures, and (4) pro~f that the
corrplainant has actively marketed services within the area. 47

93. Discovery. With respect to discovery, CableAmerica urges the FCC to
expedite the discovery process, and to be Wided by recent arrendrnents to the
federal rules of civil procedure (FRCP) .14 Liberty M:!dia suggests that the
number and scope of discovery disputes can be significantly reduced through
adoption of a rule similar to FRCP Rule 37 (a) (4), which requires the Party
necessitating the filing of a motion to conq:>el to pay the reasonable expenses
and attorneys fees of the prevailing Party unless the §ourt finds that the
losing Party's position was substantially justified.14 DirecTv proposes that
discovery be conducted in the fonn of a specific questionnaire that would
include standardized interrogatories for all Section 628 c~baints, that the
vendor must corrplete and sutmit to the FCC and corrplainant. 1 u. S. west
argues that the FCC should allow pre-corrplaint discovery similar to that
allowed under FRCP Rule 27 (a), to enable corrplainants to detennine whether
there is any basis for a c~laint where unique contracts rather than standard
pricing matrices are used. 1

94. Rainbow, however, argues against pre-corrplaint discovery, and states
that discovery should be limited to that necessary to neet the corrplainant's
burden of proof or to rebut its~~ case. Further, the corrplainant
should be required to ctemonstraie the need for evidence claimed by a vendor to
be confidential or proprietary. 52 Time Warner believes that discovery should

145 CableAmerica at 41. ~~ NX at 12, CATA at 7, and NRTC at 30.

146 WI Reply at 6.

147 ~ UVI at 38-39; UVI Reply at 5.

148 CableAmerica at 42.

149 Liberty Media at 63.

150 DirecTv Reply at 14.

151 u.S. West at 16.

152 Rainbow at 19.
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not be permitted as a matter of right, but only upon a demonstration of
particularized need. 1S3 Liberty Media suggests that the FCC should set limits
on discovery, and that initial discovery should be limited to a specified
number of interrogatories .154 TCI believes that a defendant should be
entitled to discovery to challenge the effects of alleged discriminatory
behavior on the corcplainant .155 Finally, several parties support the
Ccmnission's proposal reg~g the issuance of protective orders for materials
exchanged during discovery. 56

Discussion

95. As a general matter, we believe that discrimination under Section 628 (c)
exists when the same or essentially the same programming service is sold to
corcpeting di~ributors at different prices or pursuant to different terms or
conditions. 7 Such discrimination is prohibited if not justified under one or
more of the specific factors enurcerated in the statute.

A. Definitions of "Cqrp*ing" am "SimParly-Situated" Di.strib:Jtors

96. "Conpeting" Distributors. Because Section 628 is intended to prevent
and rerredy anticorcpetitive conduct in the multichannel video marketplace, we
believe that corcplaints of discriminatory conduct should logically involve
corcpeting distributors. Thus, when addressing a Section 628 complaint, we will
require that a corcplainant demonstrate that it has been offered or is paying a
higher price, or has received less favorable terms, than a conpeting
distributor. In establishing that another distributor is a corcpetitor for
these purposes, we will require that there be some overlap in actual or
proposed service area. Moreover, the geographic market for assessing whether
distributors corcpete with each other (either actually or potentially) can be
local, regional or national, depending on how the distributor buys and
distributes progranming. For example, certain locally-oriented distributors,
such as cable, ~S and SMA'IV operators, corcpete directly within a particular
local market. SUch distributors therefore will generally fi.le discrimination
canplaints if another local distributor received a more favorable programming
contract. With respect to nationally-oriented competitors that bUy prograrrming
and serve subscribers beyond a local or regional market -- such as DES and HSD
distributors -- parties may make corrplaints based on corrparisons between

153 Time Warner at 47.

154 Liberty Media at 63.

155 TCI at 42.

156 ~, ~, cableArnerica at 42, TeI at 42-43.

157 The statute and corrnents focus on price discrimination by a
prograrrming vendor in selling prograrrming to distributors, although Section 628
also enconpasses non-price fonns of discrimination. Although the discussion
that follows is also focused primarily on price discrimination, the principles
set forth here will generally apply to non-price as well as price tenns.
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contracts of national competitors, "Q:t'ovided. that the conplaint includes a
justification for that conparison. l58

97. we believe that this approach for defining the relevant geographic
market for competing distributor is the most reasonable approach when analyzing
discrimination corrplaints. Whe~ local competition actually occurs, we should
not pennit a distributor alleging discrimination to draw corrparisons to
another distributor operating outside the bounds of that corrpetition.
Similarly, where national competition actually occurs, we should not constrain
a complainant to drawing corcparison to local or regional distributors.

98. "Similarly Situated" Distributors. In order to distinguiSh between
legitimate practices and prohibited discriminatory conduct, we also believe
that a discriminatory practice must involve the offering of the program service
to similarly-situated distributors. Indeed, while a vendor may sell the Satre
satellite prograrrming service to various distributors, both the statute159 and
the record recognize that the prices, tenns and conditions of the contracts
will reflect the Particular attributes of the distributor and its willingness
to provide certain secondary services in return for receiving the prograrrming
service. We thus believe that in analyzing allegedly discriminatory conduct,
we must consider not only whether the two distributors being corcpared are
competitors, but also whether the differences in their prograrrming contracts
are justified under the statutory factors governing pennissible price
differentials.

99. Therefore, in evaluating a discrimination conplaint, we believe that it
will often be useful to conduct a two-step analysis. First, we will corrpare
the difference in prograrrrning prices (or tenns or conditions) paid by (or
offered to) the complainant and the competing distributor. second, we will
allow the prograrnner to justify the difference under the statutory factors by
either (i) subnitting a showing that one or more of the factors is involved and
the price differential reflecting those factors is reasonable, or (ii)
subnitting an alternative contract for a more reasonably corrparable, or more
"similarly situated", distributor. 160 Although such a contract will not

158 With respect to "buying groups" or agents representing multiple
distributors, the comrents support our proposal to require such entities and
their members to agree to unitary treatment for many other relevant purposes,
including billing and liability. In the context of defining "competing"
distributors, our rules will require buying groups to draw initial corcparisons
for "competition" based on such unitary status, using a national or local
relevant market depending upon whether their operations are fundazrentally
national or local. Accordingly, buying groups that are fundazrentally local in
operation must draw corcparisons with respect to conpetitors that have sone
overlap in actual or proposed service area. Buying groups that are
fundazrentally national in operation may make initial corrparisons with respect
to vendors' contracts with a national corrpetitor, provided. that the complaint
includes a justification for that corcparison.

159~ section 628 (c) (2) (B) (i)-(iv).
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necessarily provide definitive evidence that the price difference can be
explained under the statutory factors, we believe that it will often be useful
in assessing whether the prograrmer has adequately explained the difference.
For purposes of evaluating alternative contracts offered by programmers, we
will define a distributor as "similarly situated" with reSPect to the
complainant if it operates within a proximate geographic region, has roughly
the same number of subscribers, and purchases a similar service, while also
using the same distribution technology ai the "corrpeting" distributor with whom
the complainant seeks to corcpare itself. 61 We errphasize that an analysis of
"similarly situated" distributors may be useful in demonstrating that the
vendor has offered. comparable tenns to distributors with similar attributes.
However, additional evidence may be needed to establish that the magnitude of a
price difference for a consistently applied tenn (such as a standard volume
discount) is reasonably justified under the statute's pennissible factors .162

100. We believe that this ~'1eral approach toward identifying discriminatory

160 Of course, progranmers will be free to provide other evidence, such as
a rate card, in support of its case that the price difference can be explained
under the statutory factors.

161 We enphasize that any alternative contract suhnitted by q. defendant
prograrnner Imlst involve a distributor that uses the same technology as the
"carpeting" distributor identified by the complainant as the recipient of more
favorable treatment. In this manner, we may properly corcpare the prices
charged to each distributor in order to ensure that the price differential
identified by the complainant does not occur as a result of a vendor's
systematic discrimination against a Particular technology relative to cable
operators. Therefore, as an exarrple, an MMDS operator may allege that it is
paying a higher price for a progranrning service than a Particular cable
operator as a "carpeting" distributor. In response, the program vendor may
seek to justify the price differential by suhnitting a contract with a
"similarly-situated"~ operator --.i.&...., one that is located in the Satre
general region, serves a similar number of subscribers, and purchases a similar
service or package as the M-IDS operator. Of course, the price charged to the
MoDS operator may legitimately reflect differences in costs incurred. by the
vendor in serving the M1DS operator as compared to cable operators, if those
cost differences are adequately demonstrated, as well as other standardized,
technology-neutral discounts or surcharges.

162 For exarrple, the analysis of a price differential may consider the
cost differences that a vendor experiences in selling progranming to
distributors using different technologies. Likewise, this analysis would
likely consider certain distinctive tenns of a prograrrming contract, such as
those issues enumerated under "creditworthiness" and "offering of service",
.infi:g. we would not include the consideration of cost differences or
standardized discounts or surcharges under the analysis of similarly situated
distributors, which will seek to establish an appropriate preliminary basis for
price comparisons by focusing on the number of subscribers, region of
operation, program package purchased, and distribution technologies for the
identified Parties.
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conduct -- and our accarpanying enforcement process -- fulfills the
legislative requirement to specify particular conduct that is prohibited by
Section 628 (b) of the Act. Moreover, the regulations regarding discrimination
carefully weigh the many facets of the 1992 Cable Act as balanced with the
complex dynamics of the marketplace for satellite cable prograrrrning and
satellite broadcast prograrrrning. we believe that these regulations will
effectively prohibit discriminatory practices by prograrrming vendors, while
still following the statute's objectives to "rely on the marketplace, to the
maximum extent feasible, to achieve greater availability" of the relevant
prograzrrning .163 In this regard, we believe that certain practices involving
price differentials benefit the public by increasing the availability of
prograrnning -- as well as reducing the price of service -- to consurrers. For
instance, we conclude that our rules must allow for fundamental differences in
pricing of satellite cable prograzrrning as opposed to satellite broadcast
prograrnning, because satellite broadcast prograrnning vendors face a unique,
artificial ceiling on program prices as well as comparative ease of entry
barriers for potential competitors seeking to offer the same signal.164 In
addition, we also recognize that certain regional prograrnning services use a
fonn of graduated prices to promote broad distribution of the service into more
distant corrmunities. l65 We also believe that our regulations regarding
discriminatory practices will satisfy the stated policy of Congress to "ensure
that cable operators continue to expand, where economically jus.tified, their
capacity and the programs offered over their cable systems. 11166 Furthennore,
we believe that faithful inplementation of the statute requires us to allow for
differences based on the pennissible factors enumerated in Section
628 (c) (2) (B) (i) - (iv), as defined below, and that we must deny claims of
discrimination resulting fran factors that the 1992 Cable Act has established
as entirely justified and reasonable. In establishing these i.rcplementing
regulations, we also errphasize that it is essential to identify and preserve
legitimate differences in pricing behavior so that prograrnning vendors may
continue to market their services creatively to all distribution technologies
and achieve widespread availability and Penetration to all subscribers. In
this regard, we stress that our effort in this proceeding has been to "serve
the congressional intent to prohibit unfair and anticompetitive actions without
restraining the amount of multichannel prograrnning available by precluding

163 ~ 1992 Cable Act, Section 2 (b) (2).

164 Given the virtual lack of entry barriers fer potential competitors to
satellite broadcast prograrnning, vendors of such programning are constrained to
set their prices below a potential competitor's cost of obtaining the signal
directly from the satellite. If the vendor's price exceeds this cost, the
potential corcpetitor has an incentive to obtain the signal directly rather than
purchase it from the vendor. ~ WI at 6, Superstar at 6.

165 We note that, subject to our provisions governing unfair and
discriminatory practices, such "concentric pricing" of regional services is not
~ ~ discriminatory to the extent that the pricing graduations are technology
neutral, and remain consistent within each price graduation.

166~ 1992 cable Act, Section 2 (b) (3).
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legitimate business practices corrrnon to a corrpetitive marketplace. u167

B. General 19?roacOOs to ldentifyi.:nq Prohibited and Pennitted
DiscrjrnjnatoIY C<muct Prroosed in tre Notice

101. The Notice proposed several possible objective standards that might be
used for separating prohibited discriminatory conduct from permitted actions.
We also suggested that these standards would apply in the enforcement process
for resolving particular complaints, thus assisting a complainant to establish
a~~ case of discriminatory conduct. We believe that the record shows
that each proposed approach to price canparisons contains certain principles
that could merit application in the particular context of multichannel video
programning. At the same time, however, parties have underscored the
conceptual weaknesses of each ~roach, so that a consensus for a particular
proposed standard is lacking. 1 . We thus conclude that none of the standards,
awlied independently, would provide the best or most cornprehensive guide for
our implementing regulations for Section 628 (c) (2) (B) .

102. The regulations we are adopting, therefore, are not based on any of the
specific options proposed, but rather incozporate particular aspects of each
standard that are applicable to the context of satellite cable and satellite
broadcast programning. Regarding presumptions based on a "reasonable" range
for differentials, we agree with comrenters that such a "zone" is too
difficult to construct so as to reflect and evaluate actual sales practices for
multichannel programning, especially given the number of different factors
operating in the video programning distribution market. Specific aspects of
this option are useful, however, in applying the statute's -justifying factors,
as described below. Similarly, the definition of udiscrimination" from Section
202 of the Camumications Act provides sam: guidance when applied to the sale
of ccmnunications services, but we believe that its focus on the behavior of
regulated camnon carri~rs is inappropriate in the distinct context of
programning vendors .16 Also, while antitrust precedents and other regulatory
awroaches address related concepts that might be particularly useful in
defining the permissible factors for differentials, directly importing these
concepts into the Section 628 process risks confusing the two bodies of law
involved, which address similar but not identical concerns.

103. We are also aware of the other reconrnended approaches for identifying
discriminatory behavior presented in the record. In particular, certain
alternative distributors claim that the existence of a price differential
between two distributors, in effect, should constitute a ~ ~ violation of
section 628(c} (2) (B) and that Congress has already concluded that all

167 Notice at 194.

168 The options for price comparisons proposed are discussed in greater
detail, .infi:g.

169 The legal process model which we adopt to enforce these regulations
relies heavily on our experience in processing of common carrier complaints
pursuant to Section 208 for discrimination in violation of Section 202.

46



discrimination is unlawful under the 1992 cable Act .170 This approach is
particularly promoted by parties who claim that we should treat distributors as
a single class and who further dispute any vendor's ability to justify
measurable price differences under the factors specified in the statute. 17!
Although we agree that Section 628 clearly prohibits discriminatory conduct by
programning vendors, the statute also explicitly allows for differentials
resulting from the specific factors listed. Furthermore, as detailed below,
the record reveals that distributors will have distinguishing attributes based
upon the technology they errploy, the number of subscribers they serve, and
their ability and willingness to provide various secondary transactions and
services to the vendor in exchange for prograrrming. To the extent that these
factors can be justified by the vendor on a case-by-case basis, we believe that
our adopted approach will serve the public interest by prohibiting
discriminatory behavior, promoting access to programming by all distributors,
and increasing the amount of satellite cable and satellite broadcast
programming to the public.

104. Finally, certain parties with interests in vertically integrated MSOs
and programming vendors suggest that we should determine "discriminatory"
pricing by corrparing practices of vertically integrated entities with non
integrated vendors in order to satisfy the statute' s ~ent concern over the
potentially adverse effects of vertical integration. 1 we reject this
approach because it fails to sufficiently consider the historical allegations
of discrimination on which Congress based its decisions to enact Section 628
and assumes that the behavior of a non-integrated entity is inherently
justifiable. At the same time, we recognize that there may well be instances
when evaluating particular complaints that the conduct of non-vertically
integrated programming vendors will be informative, especially when particular
discounts -- or magnitudes of discounts -- appear standard throughout the
marketplace for programming.

c. Justifiable Price Differences

105. The legal process for resolving complaints will allow for justifiable
differentials as specified in the statute. Under our general definitions of
the four permissible factors, vendors will assume the responsibility of
justifying the legitimacy of such factors in order to maintain the pricing
differentials between distributors, as well as the magnitude of differences
based on those factors. We will generally permit vendors to errploy legitimate
discounts associated with the factors specified in Section 628 (c) (2) (B),
provided that similar terms are standardly available to various distributors.
Therefore, we adopt the following definitions and guidelines for the factors
involving, in general terms: (i) cost differences at the wholesale level among
distributors, (ii) volume differences, (iii) creditworthiness and financial
stability, and (iv) differences in "offering of service" .173

170 ~, ~, DirecTv at 21; NRTC at 15-16.

171 ~ NRTC at 16.

172 ~ Notice at 195; NCTA at 20.
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106. CQst JustificatiQns. SectiQn 628 (c) (2) (B) (ii) allQws a vendQr tQ
establish different prices, tenns, and cQnditiQns to take into account actual
and reasQnable differences in the CQst Qf creatiQn, sale, delivery, or
transmissiQn Qf satellite cable programning or satellite broadcast prograrrming.
we agree with those carmenters suggesting that the record in this proceeding
suworts the preliminary cQnclusiQn in the Notice that service tQ HSD
distributors may be rore CQstly~ service to others using different delivery
systems such as cable operatQrs, 74 as additiQnal costs are Qften incurred fQr
advertising expenses, copyright fees, customer service, DBS AuthQrization
center charges and signal security. The record indicates that these CQst
differences are Particularly evident when providing program services tQ HSD
distributors ,go do nQt provide a canplete distributiQn path tQ individual
subscribers. 1 we also recognize that cost differ~ces may occur within a
given teclmQlogy as well as between teclmologies.17 Therefore, the adopted
regulatiQns will allow vendors·tQ base programning prices Qn legitimate CQst
factors. Vendors will nQt have tQ use a unifQIln rate card, although they will
incur the risk and burden Qf shQwing that the CQst factors they claim cause a
price differential are legitimate and are nQt designed tQ conceal prohibited
discriminatiQn.

107. The record alsQ raises the issue Qf whether a vendQr may take intQ
accQunt thQse CQst differences incurred by distributQrs in prQvici¥lg service tQ
subscribers -- cost differences at the retail level -- when justifying price
differences fQr prograrcming as charged tQ distributors .177 Although we
recognize that costs incurred by sare distributQrs when delivering their
services to consumers may be lQwer than for others ~, HSD vs. cable), we
believe that it WQuld be contrary tQ the purposes Qf the Act and disserve the
public to allow vendors to charge higher prices based on this factor. In
particular, we believe that such a result CQuld artificially raise the retail
price Qf programning and discoura~ the developnent of low-cost teclmologies
cQntrary tQ the statute's gQals. 1 Moreover, cQntrary tQ the claims of some

173 we nQte that section 628 (c) (2) (B) alsQ pennits a programning vendQr
to make allowances for differences in "character" and "teclmical quality" in
establishing prices for variQus distributors. Due to the nature of these
considerations, we believe that these aspects are most appropriately considered
Qn a case-by-case basis.

174 Notice at 198; ~ SBCA Reply at 6; WI at 7-10; Time Warner at 24-
27; SUperstar 53-54.

175~ Superstar at 53-54; WI at 7-10; Liberty Media at 37; Turner at 10.

176 ~ EM! at 3.

177 ~ CongressiQnal RecQrd, October 5, 1992 at S16671, CQlloquy between
senatQrs Kerrey and InQuye. we nQte that the corrments are divided as tQ the
apprQpriate inte:rpretation of this CQlloquy. Compare Viacom at 16; WI at 23;
NRTC at 19.
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corrmenters that HSD distributors will sirrply retain any savings rather than
pass them on to HSD users, we believe the HSD market is sufficiently
competitive to ensure that savings will inure to the benefit of the public.
Accordingly, we will generally reject a vendor's consideration of a
distributor's costs in delivering service to subscribers. A vendor who can
show that the lower price offered to the distributor will not result in lower
prices to consumers because the distributor is sirrply retaining the potential
cost savings in the fonn of higher profits, can justify a price differential
based on retail costs.

108. volume Justifications. As a second consideration, Section
628 (c) (2) (B) (iii) permits a vendor to establish different prices, tenns, and
conditions that take into account economies of scale, cost savings, or other
direct and legitimate benefits reasonably attributable to the number of
subscribers served by the distributor. The record in this proceeding indicates
that volume-related infonnation is often available on some rate cards through
"volume discounts" based upon a distributor's number of subscribers. We
observe, however, that the statute speaks of "economies of scale, cost savings,
or other direct and legitimate economic benefits reasonably ~~tributable to the
number of subscribers" rather than sirrple volume discounts. 1 As possible
standards related to volume, we could establish rules to require that rate
cards reflect economies due to volume differences between distributors or adopt
the reconrnendations of c~rtain alternative distributors to permit only cost
based volume discounts .1 0 Alternatively, other parties have argued that in
a.ddition to cost economies, a larger number of subscribers confers direct non
cost "economic benefits" by delivering more viewers, thus increasing revenue
from advertising more than proportionally, and providing a larger base for
amortizing the costs of the prograrrming service. 181 We believe that this
interpretation most closely follows the language of Section 628 regarding
"direct and legitimate economic benefits", which distinguishes "volume
differen~~s" from the "cost differences" considered in the first permissible
factor. 1 Therefore, we will permit vendors to establish pricing schedules

178 ~WCA Reply at 23.

179 We note that the language of the original House amendment regarding
program access issues permitted vendors to "take into account volume
discounts". ~ Congressional Record, July 23, 1992, at H6531. Alternatively,
the Senate Bill, Section 640 (b) (3), focused solely on economies of scale and
cost savings.

180 ~, .§..&., NRTC at 25; and DirecTv at 23.

181 For example, we note that Turner argues that not only do volume
discounts exist for many American products, but such pricing factors are
especially justifiable for a cable program network that requires mass
penetration in order to capture advertising revenues. See,~, Turner at 12;
Viacom at 40; Liberty Media at 40; Discovery at 21; NCTA at 38.

182 On this issue, antitrust precedent under Robinson-Patman Act is
instructive in showing the difficulty of demonstrating a pure cost

49



based on volume-related factors reflecting direct economic benefits to the
extent that such pricing schedules are standardly available to similarly
situated distributors. We believe that this approach to irrplementing Section
628 (c) (2) (B) (iii) will sirrplify the accounting aspects of volume issues, while
allowing for reasonable and legitimate price variances within the cable
industry as well as between technologies. In addition, an allowance for
standard or generally available volume discounts across technologies may
alleviate the need to regulate the number of rate cards or matrices necessary
to account for different services, especially to the extent that volume
discounts have previously differed across technologies. As a procedural
matter, when relying upon standard volume-related factors that are available to
all MVPDs using all technologies, the vendor may be required to demonstrate
that such volurre discounts are reasonably related to "direct and legitimate
economic benefits reasonably attributable to the number of subscribers served
by the disgributor" if unique questions arise about the application of that
discount. 1 3 As stated earlier,· we will not require the vendor to provide a
strict cost justification for the structure of such standard volurre factors,
but will also recognize non-cost economic benefits related to increased
viewership as identified by the vendor.

109. Justifications based on creditworthiness, offering of service, and
financial stability and st~itr¢:! regarding character and technical stanggrd.
As provided in the statute, our adopted regulations also will allow
progranming vendors to take into account a distributor or customer's
creditworthiness or financial stability when it negotiates a price for a
progranming service. Although many comnenting parties indicate that this
factor is not typically manifested in price differentials but rather through
other sorts of credit or payrrent guarantees, 185 vendor~ will have the right to
consider this factor in developing pricing policies .18 In doing so, vendors
are pennitted to create a distinct class or classes of service in pricing to
reflect concerns about credit considerations or financial stability. However,
any distinctions based on considerations of creditworthiness must be applied on
a teclmology neutral basis. Although we note Viacom' s statement that certain
types of distribution systems have created greater "bad debt" problems, we also
seek to avoid situations where individual distributors are forced to pay higher
progranming prices, without regard to their own creditworthiness, solely due to

justification for volume discounts, which has effectively precluded certain
uses of volurre discounts and is apparently contrary to the intent of Section
628. ~ Federal Tracie COrrmission v. Morton Salt Co., 334 U.S. 37 (1948).

183~ Section 628 (c) (2) (B) (iii).

184 Section 628 (c) (2) (B) (i) .

185~ discussion regarding unfair practices, infra.

186 we errphasize, however, that we will not permit vendors to manifest
factors such as creditworthiness or financial stability in price differentials
if such factors are already taken into account through different terms or
conditions such as special credit requirements or payment guarantees.
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