
91. US west states that exclusivity for new services should be
pennitted, but should be limited to two years. 323 APPA agrees that if a new
service is going to succeed, "this should occur well within two years" and
exclusivity should not be pennitted beyond that. 324 Continental responds that
two years for a new service is not nearly long enough, and that at least a
seven year startup period is necessary to give the service time to take root
and give the distributor the necessary incentive to market the service. 325
Turner agrees that two years is insuffici~t, and corrpares this proposal to
limiting patent protection to two years. 3 6 Viacom suggests that a reasonable
duration for exclusive contracts for new services is ten years. 327 Time
Warner agrees that a promise of exclusivity for any period less than ten years
may not be s'Yfficiently valuable to distributors to persuade them to carry a
new service. 328 NcrA states that the Comnission should rule that exclusive
contracts of any duration entered into during the first two years of the
progranmer's existence are pres1,lITptively in the public interest. 329 SBCA
urges the Corrrnission to adopt a "liberal" period of exclusivity, arguing that
it is not possible to determine at this time the exact period of time needed or
the degree of flexibility. 330 In addition, some cornnenters argue that
exclusivity should be permitted to introduce existing services to new
markets. 331

IV. Fnforcarent

A. Process

92. several cornnenters s~rt the use of the Section 208 (formal
ccmnon carrier) corrplaint process. 2 Others enco~rage alternative dispute
resolution (ADR) as a means of resolving disputes. 33 They argue that ADR is
strictly voluntary and note that the parties can agree on any process that will

323 _S~ U.S. West at 9.

324 ~ APPA at 21.

325~ Continental at 21-22.
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329~ NcrA Reply at 44.

330 ~ SBCA Reply at 14.
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333 See, ~, Attorneys General at 14; APPA at 26.
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assist in resolution of the dispute, including discovery. 334 Discovery
suggests that ADR should be voluntary because in some cases, settlement is not
realistic. 335 SBCA submits that if both parties do not agree to ADR, the FCC
could make a determination through the use of AIJs or through the use of a set
group of designated FCC staff members. 336 Landmark does not support the use of
ADR as a means to resolve Section 628 complaints because it may have the
potential of encouraging frivolous claims whi~ can result in significant costs
and be particularly harmful for new services. 37

93. With respect to timing, ACC advocates thaj rsputes should be
resolved within 60 days of the filing of a complaint. 3 Several cornmenters
assert thaj ~he proposed 20 day period for an answer is inadequate for a
defendant. 3 TCI contends that it is unrealistic and unfair to suppose that
the defendant could marshall and present not only a denial but affidavits and
evidence as to all ~torial allegations of the complaint without discovery and
in only twenty days. 4 Time Warner suggests the Conmission should allow at
least 30 days to file an answer. 341

94. In addition, EMI suggests that grievance procedures be limited to
expedited "paper hearings It with limited pleadings and discovery and should only
be permitted after a status conference has been conducted to determine if
sufficient facts have been alleged to allow the complaint to go forward. 342
CCW:O and CableAmerica believe that once the complaint is reviewed to determine
if a prima facie case has been established, a status conferen§e should be held
to determine if the parties can resolve the matter privately. 43 CableAmerica
proposes that the s3atus conference must be held within 45 days after a
complaint is filed. 44

95. Several cornmenters complain that the process should not be as

334 ~~ Attorneys General at 15.

335~ Discovery at 3l.

336~ SBCA Reply at 13.

337 ~ Landmark Reply at 16.

338 ~ ACC at 12.
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corrplicated as proposed by the Cornnission. 345 Bell Atlantic corrplains that
cable corrpanies seek to thwart Congressional objectives by placing
insw:mount~le procedural barriers in the path of challenges to unfair
practices. 6 Liberty Cable states that non-cable MVPDs do not have the time
and resources to engage in protracted litigation before the Cornnission during
which they have to present detailed evidence. 347 USTA states that the FCC
should not cast an effective vet34~ver the program access provisions by
adopting rules that gut the law. APPA alleges that corrnnenters who suggest
that the FCC' s proposals are inadequate and that recorrmend procedures which
would liken corrplaint proceedings to full-blown civi! trials should be viewed
with great skepticism, noting that they appear to be motivated by a desire to
make the complaint process a~ time-consuming, expensive and unattractive as
possible for complainants. 34 Tel advocates a complex process, arguing that
conventional pleading practices and trial tyPe hearings before an ALJ will be
required in most program access disputes. TCl believes that the existence or
nonexistence of a challenged act or practice is only the tip of the iceberg;
the real issue is likely not to be whether something happened but what
difference it makes to actual and potential corrpetition in a properly defined
rnarket. 35U

96. With respect to pleadings, APPA states that limiting pleadings to
a single corrplaint and a single response is feasible, so long as these
docurrents are understood to be vehicles to define and narrow issues and not
necessarily to resolve them where discovery, a hearing, a right to confront and
cross-ex~Iwitnesses, and findings of fact and conclusions of law may be
necessary. ACr- states ~t only limited discovery and no dispositive
motions should be allowed. However, Liberty Media states that the FCC
should permit the filing of pre-answer motions for a more definite statement
and strongly r3corrmends that the Cornnission permit motions for surranary judgment
at any time. 35 Time Warner argues that not permitting the filing of separate
motions to dismiss or for surrrnary judgment would not yield much expedition.
APPA suggests that a written reply would enhance rather than inhibit the FCC's

345 ~, ~, Bell Atlantic Reply at 20; USTA at 7; Liberty Cable at 20.

346~ Bell Atlantic Reply at 20.
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ability to frame the issues. 354 Liberty Media and ~g support the
Comnission' s proposal to eliminate replies to answers. 5

97. With respect to standing, Landmark believes that only MVPDs can
bring Section 628 corrplaints and that the Coomission should not pennit
subscribers to file corrplaints because subscribers do not have standing. It
contends that subscriber :s.tanding has the potential to overwhelm the
Coomission' s resources. 356 Conversely, NYNEX believes that the FCC's rules
should clarify that corrplaints may be brought by any person aggrieved by
conduct violating these sections of the Act and the right to bring a corcplaint
must not be limited to MVPDs or video programming vendors. 357

B. Burden of Proof

98. Corcm:mters disagree on how much information should be sul:::mitted to
the Commission and who should file that information. Bell Atlantic advocates
requiring distributors to publicly disclose, through informational filings with
the E'<X:, the r~tes, tenns and conditions under which they obtain
progranming 35 <X::W:X) advocates requiring vendors to file such data with the
Coomission. 3s9 DirecTv would exclude excessive public disclosure of
confidential business infonnation, and states that most of the relevant
factual information is in re possession of the distributor or vendor rather
than the aggrieved MVPD. 36 C'ATA and WJB similarly argue that the infonnation
lies with the vendor, and that the burden of producing evidence showing the
reasonableness of various pricesj tenns and conditions should be on the party
in possession of relevant facts. 61

99. Liberty Media advocates that each factual alleg3tion in a
complaint be supported by affidavits or relevant d.ocurrents. 62 APPA believes
that requiring a corrplair),ant to support its allegations with detailed evidence
is feasible only if the FCC establishes an effective l1'echanism outside the
corrplaint process through which purchasers can gather relevant infonnation
about their vendors' practices. If no such mechanism exist:-s, APPA argues,

354 ~ APPA at 27.
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356~ Landmark at 17.

357 ~ NYNEX at 15-16.

358~ Bell Atlantic at 10.

359~ <X::W:X) at 5.

360~ DirecTv Reply at 11.

361 ~ CATA at 8; WJB at 17; WJB Reply at 13.

362 ~ Liberty Media at 59.

51



carpl~3s should be afforded an opportunity to engage in discovery before
the FCC. The Attorneys General assert that the corrplainant should have the
benefit of discovery before he is required to establish a prima facie case. 364
USTA adds that specific allegations of misconduct and detailed explanations of
a violation tend to be well concealed and ~not come to light absent
opportunities for disclosure and discovery. OCA states that an aggrieVed
wireless cable operator will have little information available to it prior to
the initiation of discovery. Thus, w::A argues that the ~shOld for a m:J,.mg
~ case must be established at a relatively low leve1. 36 WJB states that
a cooplainant should only be required to establish a reasonable basis for
believing that discrimination has occurred; by necessity, the burden of
disproving discrimination ~ould rest with the vendor, the only Party privy to
the relevant infonnation. 3

100. Various comnenters offer specific proposals with respect to the
appropri~i~ allocation of the burden of proof in the section 628 conplaint
process. DirecTv proposes a specific model for handling complaints and
suggests a two-step pleading cycle with expedited discovery of contracts and
other relevant information in the possession of the vertically integrated
prograrl'lOOrs and cable operators. It suhnits that a corrplaint under any
provision of section 628 should be sufficient if made on an affidavit by an
officer of the MVPD and that a cooplaint adequately establishes a prima facie
case under section 628 (c) (2) (B) if it alleges: (a) that a prograrrming vendor
offers a Particular programning service for sale to other MVPDs; (b) that the
ccnplainant is a MVPD that is tec1mically and financially caPable of delivering
the prOgramning to subscribers; (c) that the complainant has made a bona fide
attenpt to negotiate with the prograrl'lOOr; (d) that the progranming vendor has
discriminated in the prices, terms or conditions of sale or delivery of its
prograrrming among or between the cooplainant and one or more cable operators or
other MVPDs; (e) that the programning vendor is either a "satellite cable
programning vendor in which a cable operator has an attributable interest" or a
"satellite broadcast programning vendor," as defined in the Act and the
Ccmnission's rules; and (f) that the prograrrming in question is either
"satellite cable prograrrming" or "satellite broadcast programming" as defined
in the Act. 369 DirecTv advocates that upon filing a corrplaint, the burden
should shift i.rrrredi.ately to the vendor or distributor that is the subject of
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365~ USTA at 14.

366 ~ w::A at 44.

367 ~ WJB Reply at 13.

368 ~, ~, Attorneys General at 14; CableAmerica at 41; DirecTv Reply
at 12; SBCA Reply at 12.

369 ~ DirecTv Reply at 12.

52



the c~lQ.int to show that the allegations contained in the corrplaint are
untrue."370

101. cableAmerica suggests that a Section 628 (c) corrplainant may still
be required. to make out a prima facie case that a vertically integrated.
satellite cable programning vendor has entered. into a progranming contract
that discriminates against the cCftplainant operator in price, terms, or
conditions of sale or delivery (Section 628 (c) (2) (B», or affords a corrpeting
progranming distributor exclusive rights to a prograrrming service (Section
628 (c) (2) (D». In a Section 628 (b) proceeding, cableAmerica submits, the
operator would have to make out a prima facie case that such a vendor was
engaging in unfair corrpetition or unfair or deceptive acts or practices and,
unless the corrplainant alleged. an anticorrpetitive purpose, the corrplainant
would also have to establish a prima facie case that the practice prevented. or
significantly hindered. the operator in providing programning to its customers.
cableAmerica advocates that the burden of proof should be placed. on the
respondent, the Party that entered. into the discriminatory or exclusive
contract, and which is therefor3 in a better position to present any
justifications for its conduct. 71

102. SBCA submits that the corrplainant first has to establish that it
has standing, that there is evidence of a differential in price, terms or
conditions, and that all other requirements of the Act and the FCC's rules are
ret. The defendant then has the opportunity to refute any or all of this
evidence. In the second phase, SBCA would have the Corrmission instruct the
Parties to atterrpt to negotiate a settlement within 20 days. If the first two
phases do not work, the corrplaint would proceed to' adjudication and the burden
would then shift to the defendant prograrnner to justify a legitimate basis for
the differential shown. If the progranmer offers a legitimate justification,
the burden shifts back to the corrplainant to show that the proffered.
justification is either a pretext or is inadequate to justify the differential
treatrrent. 372

103. Attorneys General support the Corrmission's model in the Notice
and state that a corrplainant must provide substantial evidence that (1) the
corrpetitor has been denied. prograrnning; (2) the corrpetitor has corrplied. with or
offered. to corrply with reasonable requests from the prograrnner; (3) the price
or other terms of the prograrrming available to the corrpetitor are different
from those offered. to the cable operator; and (4) the prograrrming contract
contains anticorrpetitive terms which have the "effect" of significantly
hindering or preventing prograrrming availability. TIle burden of producing
legitimate business reasons for den~ng access to the desired. programning
would then shift to the progranmer. 3
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104. United Video strongly supports the burden of proof remaining on
the conplainant. It also argues that the effect of a satellite broadcast
program vendor's pricing must be examined from the perspective of an adverse
effect on conSl.lIOOrs before any case can be made for discrimination. United
Video supports the Comnission's decision to require the conplainant to
initially establish a prima facie case before any conplaint proceeding is
initiated and argues that the corcplaint should give specific evidence
demonstrating that the effect of the program vendor's actions is to
signifi~tly hinder program distribution in the marketplace, including

(1) a description of the geographical boundaries in which the discrimination
occurred; (2) a list· of all television services available in any part of the
~aphical boundary; (3) current prices and penetration figures; and
(4) proof that the corcplainant has actively marketed services within the area.
It asserts that the Conmission will be flooded. with conplaints unless the
corcplainant is required to establish a prima facie case demonstrating harm and
accoopanied by sufficient ~;~ual substantiation which addresses all of the
provisions of Section 628.

105. rom state that the cooplaint should be required to include
specific ;~ctual evidence supported by affidavits from knowledgeable
persons. 3 Ti.Ire Warner agrees that any conplain~ ~hould be verified and
accorcpanied by affidavit or documentary evidence. 7 NYNEX urges· a minimal
burden on complain~ts which would not require complainants to establish a
prima facie case.3 COCO sul:lni.ts that the FCC should establish a pres1..1I!Ption
of discrimination where programning has been denied outright to a wireless
cable operator or where the wireless cable operator i~ paying a higher fee for
the programning than other similar-sized operators. 37 Bell Atlantic suggests
when a complainant makes a prima facie showing of disparate treatment, the
burden should rest with the cable operator to prove a legitimate reason for the
disparate treatment. It should be enough for a MVPD to show, for exanple, that
it has had difficulty obtaining prograrrming acquired by another MVPD or that
the rates or terms that a prograrctTeS has offered appear to be less favorable
than those extended to coopetitors. 79 NRTC, w:A and ACe believe the FCC has
suggested unrealistic burdens for distributors filing discrimination
complaints. 380
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106. Rainbow suggests that a conplainant should be required to
establish both prongs of the statutory test, and a prograrrrrer ~ould be able to
rebut a prima facie case based on documentary evidence alone. 3 1 APPA,
however, argues that a cacplainant should not be required to prove~ ~nce he
has established that the respondent has engaged in prohibited conduct. 8 ACJ::.,
CATA and NRTC state that once a .verified discrimination conplaint is filed and
the distributor has established the existence of discriminatory prices, tenns
or conditions, then the burden of proof shifts to the vendor to justify, by
clear and convincing evidence, that any discriminatory condu§i or tenns are
justified since vendors will possess any relevant documents. 3

107. None of the ccmnenters supported the use of benchmarks or
presurrptions based on penetration levels. WJB states that establishing a
presurrption based on penetration levels may be unwise. 384
CableAmerica maintains that considerations such as whether other cable
operators are offering the subject progranming, or what the penetration level
is for that progranming are inappropriate because they would justify a vendor
in discriminating against one prograrmdng distributor so long as it did not
discriminate against all, Qt"_denying progranrning to serre custerrers as long as
it did not deny it to all. 385 SUperstar and W believe that it is i.npossible
to set effective benchmarks accurately reflecting the vast differences in
business operationsJii the various programning vendors and the very different
markets they serve. SUperstar further believes that many technical factors
iIrpact penetration levels and it would not be fair or wise to establish an
absolute rule concerning penetration. 387 Liberty M:rli.a states that the
creation of a presunption that the carrplainant has stated a~~ case
under section 628, based onJirletration rights or sales volurres ratios is
arbitrary and unreasonable.

C. Discovea

108. CableAnerica urges the Comnission to expedite the discovery
process and be guided. by the recent amenchrents to the Federal Rules of Civil
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Procedure (FRCP). 389 Liberty Media suggests that the number and scope of
discovery disputes could be substantially reduced through the adoption of
regulations similar to FRCP Rule 37 (a) (4). Under that rule, the party or
attorney whose conduct necessitated the filing of a motion to corrpel pays the
reasonable expenses and attorneys fees of the prevailing party unle~~ the court
finds that the losing party's position was substantially justified. 0 U.S.
west suggests that the FCC should allow pre-conplaint discovery similar to that
allowed under FRCP Rule 27 (a). This would allow parties alleging misconduct to
detennine whether there is any basis for a conplaint in those cases where video
progr~~ is provided under unique contracts rather than standard pricing
matrices. 1

109. Rainbow states that absent extraordinary circumstances, a
cacplainant should not be able to engage in discovery to establish its 12rima
~ case. Instead, discovery, should be limited to evidence necessary to meet
the cacplainant' s burden of persuasion and evidence to rebut the corrplainant' s
prima facie case. Rainbow asserts that the corrplainant should be obligated to
demonstrate ~~ need. for evidence clai.mad by a, vendor to be confidential or
proprietary. Time Wamer thinks discovery should not be pennitted as a
right, but that the Ccmnission should instead require a corrplainant to show a
particular need. for discovery. 393 Liberty Media believes that the Corrmission
should set appropriate limits on dis§~ery and limit initial discovery to a
specified number of interrogatories. '

110. Tel believes that the defendant is unlikely to be able to respond
to allegations about the effects of its acts or practices without full inquiry
into effects of those practices on the cacplainant. It argues that discovery
is necessary to address the issue of marketplace effect. TCI sutmits that the
Coornission should require that the taking of any discovery by any party in a
program access proceeding is explicitly conditioned upon that party's
sutmitting in advance to the jurisdiction of the FCC and the U. S. District
Court for the District of Coltmlbia for the enforcement (by injunction and
xoonetary sanction) of any .protective order entered by the FCC in the
proceeding. 395 CableAIrerica agrees with the FCC's proposal regarding the
issuance of protective orders and argues that the Coornission should provide for
~s challenging redactions on information not relevant to a corrplaint to
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the ALJ and/or the camdssion on an case-by-case basis. 396 DirecTv proposes
that discovery be in the fom of a questionnaire that the defendant Imlst
carrplet.e and subnit to the FCC and the corrplainant. This questionnaire would
act as a standardized fom of written interrogatories for all corrplaints under
section 628 and would evoke the information necessary for resolution of the
dispute from ~e defendant prograrrrner or cable operator, who has the
information.3 7

D. ReJmdi.es

111. Liberty Media states that any remedial action which mandates the
sale of specific prograrrming to a specific distributor and establishes the
prices, tems and conditions of that sale, is particularly suspect under the
Constitution and is contrary to the Corrmission's prior recorcmendations to
Congress.398 Rainbow advocates that absent evidence of bad faith or a history
of violations of the Act, the FCC should ordinarily remand the matter to the
parties for renegotiation rather than expend the significant administratiYe
resources that would be necessary for the agency to establish new tems. 399

112. Superstar and UVI agree that Section 628 (e) (1) is sufficient and
there is no need for an award of damages; if damages ~ awarded, they should
be only for profits lost to the "favored" distributor. 4 0 Tel and Time Warner
also oppose inposing fines for section 828 violations unless the conduct
conplained of is willful and repeated. 4 1 DirecTv agrees that while the
irrposition of forfeitures should be an option for egregious violations, the
ultimate remedy will always be to ensure that the prograrrming is available to
MVPDs on non-discriminatory tems. DirecTv concludes that the most conmon
rerredy will be for the FCC to order a prograrnner to provide prograrrming to the
conplainant on the same tems and conditions as other MVPDs enjoy. 402 ACe
suggests the assessment of treble damages against those found to have engaged
in discriminatoJ;Y or anticonpetitive conduct by unlawfully restricting access
to prograrnning. 4U3 CableAmerica suggests that four remedies in addition to
those in the Notice would be appropriate: (1) orders to void unjustified
exclusive contracts; (2) civil penalties; (3) money damages, where unfair,
deceptive, or discriminatory acts or practices, or exclusive contracts, have
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injured a corrplainant; and (4) attorneys fees and costs. 404

E. Frivolous CgJplaints

113. Cormenting progranmers agree that it is ~rtant to provide
penalties against Parties filing frivolous corrplaints. 4U5 The consensus among
prograrrming vendors is that FRCP Rule 11 provides an appropriate model for
assessing such sanctions; Rule 11 states that all allegations must be well
grounded in fact and the corrplaining Party must have a reasonable basis for
making the statements. They argue that sanctions against a frivolous
carplainant should include attorney's fees and costs to respondent, as well as
fines inposed by the Comnission to account for the resources expended on
administering the process. They also contend that a minimum fQrfeiture should
be set sufficiently high to discourage frivolous corcplaints. 406

114. Conversely, several Parties, including NRTC and DirecTv, believe
that the Comnission should tread lightly so as not to deter legitimate
carplaints. These Parties assert that a corcplaint based on an actual
difference in price, tenns, or conditions is by definition not frivolous. 407
DirecTv suggests the Cornnission ~b8 on its existing abuse of process rules to
deal with "frivolous" corrplaints. In reply, United Video recomnends that
carplaints which contain only general and unsupported allegations should be
di . ed 409Sffi.lSS • .

v. }trn'icatim of 1\nti-DiscrjmjMtj,cn Proyisioos to Existim Contracts

115. Most comnenters opposing application of the regulations developed
under section 628 to existing contracts relied upon Bowen y. Georgetown
University Hospital, 488 U.S. 204, 208 (1988), ar~ing that such application
would have an irrpermissible "retroactive" effect. 10 In~, the Suprerre

404 ~ CableAmerica at 42-43.
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406 ~, ~, EM! at 13.
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Liberty Media Reply at 33; TBS Reply at 3; TCI Reply at 12-13 & nn. 19-20;
Ti.rre Warner Reply at 15. Some comnenters cited other cases in support of the
argument that congressional intent is the arbiter for retroactive application
of statutes. ~~, Superstar at 62-64; Tel at 16-18; WI at 32-34 (citing
Kaiser Aluminum & Chern. COm. v. Bonjorno, 494 U.S. 827,836-37 (1990»),
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Court held that agencies may not apply federal legislation retroactively unless
Congressional intent to do so is clear: "congressional enactments and
administrative rules will not be construed to have retroactive effect unless
their language requires this result." lQ. Therefore, according to comrrenters
such as Landmark, the Comnission cannot apply the provisions of Section 628
retroactively because we "note [dl that the statute is silent concerning
enforcement of anti-discrimination rules with reSPect to existing
contracts.,,411 Others argue that there is nothing in the legislative history
to indicate that Congress intended the Corcmission to abrogate existing program
distribution agreements or to adopt retroactive regulations. 412

116. A number of prograrcmers corrment that, even if the Conmission
concludes that it has authority to adopt regulations that would affect existing
contracts, such action would be unwise. 413 Liberty Media stresses that
virtually every progranmer has asserted that they have entered into costly
progranming contracts based on the revenues they expect to receive from
existing affiliation agreements, and that forced premature renegotiation of
affiliation agreement~ may preclUde programrers from honoring their corcmitments
to program suppliers. 14 Viacom states that "[al high degree of certainty is
needed during the remaining tenns of existing affiliation agreements ... to
attract capital or to justify a large expense in the acquisition of prograrcming
and the developnent of a program service ... ,,415 In addition, commenters
contend that the existing contracts were the result of extensive negotiations
and that reconstruction of the bargaining history and marketplace conditions
present at the time they were negotiated would be a difficult if not inpossible
task. 416 For example, IFE argues that prices and related tenns in many of its
contracts were negotiated 9J.lid pro guo for various other contractual

Superstar at 62-64; Tel at 16-18 (citing Wagner Seed Co .. Inc. v. Bush, 946
F.2d 918, 924 (D.C. Cir. 1991)).

411 ~ Landmark at 10-11 (quoting Notice, 8 FCC Red. at 201) .
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413 Additionally, the progranmers also contend that if the Cornnission
determines that it has the authority to apply Section 628 to existing
contracts, the language in Sections 628(b) and 628 (c) (2) (B) address
discrimination in contracting, not in the performance of pre-existing
contracts, thus placing distributors who contracted before the effective date
of the rules outside the scope of section 628. ~ Time Warner at 33-34;
Liberty Media Reply at 33; Time Warner Reply at 16.
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provisions, and that the Comnission cannot sinply refonn price provisions
without chan~ing or subjecting to renegotiation or litigation many of the other
provisions. 4 7 Some comrenters further contend that the direct and indirect
costs of requiring the simultaneous renegotiation of all pre-existing
programning contracts would be ~ientiallY enonnous and ultimately would lead
to higher prices for consumers.

117. These comnenters also contend that a conplainant should not be
allowed to use a contract entered into before the Act or the effective date of
the rules as a basis for ~~ennining whether a contract entered into after the
Act violates Section 628. 4 Alternatively, several corrmenters suhnit t~t
only contracts contenporaneously entered should be used for corrparison. 42
Meanwhile, Viacom sutmits that the point of conparison for determining whether
new contract rates offered to the corrplainant are reasonable should be the then
effective rate paid by a conpeting conpetitor vertically integrated with the
program service, even if that rate ~ the result of an agreement executed prior
to the effective date of the rules. 1 Ti.Ire Warner expresses concern that
camenters proposing the use of pre-existing contracts as a baseline corrparison
for later contracts will create an i.npossible situation for progranmers in that
distributors that "got a bad deal" would be able to get out of their agreements
to get the same rate as distributors that "got a good deal. ,,422 Comnenters
opposing retroactive application also ~~st a number of ti.Iretables by which
the new rules should becone effective. .

.118. In contrast, comnenters in favor of application of the anti­
discrimination provisions to existing contracts distinguish~ and argue
that Congress was not silent on this issue. NRTC asserts that the cases on so­
called "retroactivity" involved different types of obligations than are

417 !FE at 4-5.

418 .s=, ~, TBS at 4; Landmark Reply at 7; Liberty Media Reply at 34;
NCTA Reply at 33; Tel Reply at 13-14; Ti..rre Warner Reply at 16 n.9.

419 ~ Landmark at 11; Rainbow at 17-18; Ti.Ire Warner at 34; Viacom at 34-
35; TBS Reply at 2.

420 ~ Landmark at 13; Ti..rre Warner Reply at 16.

421 ~ Viacom at 34-35.

422 ~ Ti..rre Warner Reply at 17.

423 ~, ~, Group W Satellite at 9 (three years after the effective
date of the rules); Time Warner at 34 n.27 (five years); WI at 36 (six months
from the date of any non-appealable order concerning the constitutionality of
Section 628 or the propriety of the Corrmission's regulations); Viacom at 29-30
(establish no date) .

60



present here. 424 Similarly, US West claims that "[u]nlike~ the issue at
hand does not deal with ~'recouprent' of previously paid sums but only deals
with prospective events. ,,4 Moreover, to further diminish its irrpact, NRTC
=~6that there is a line of decisions under Bradley that conflict with

119. In any event, NRTC states that in Kaiser, the Supreme Court
corrmented that "[w]e need not in this case, however, reconcile the two lines of
precedent represented by Bradley and Georgetown [~], bec~use under either
view, where the congressional intent is clear, it governs. ,,4 7 NRTC argues
there is no evidence of congressional intent not to apply Section 628 to
existing contracts; in fact, the language of Section 628 requires imnediate
effect -- otherwise "the specifi~f"andfatheringunder Section 628 (h) would
have been moot and superfluous." APPA argues that corrmenters' reliance on
~ is misplaced because Congress made it clear that Section 628 applied to
existing con'§racts with the limited exception set forth in Section
628 (h) (1) .42 Moreover, APPA argues, in Section 628 (h) (2), Congress withdrew
even that exercption for contracts existing on June 1, 19j8 that are renewed or
extended after the date of enactment of 1992 cable Act. 4 In sum, the
corrmenters urging application of program access provisions to existing

424 NRTC Reply at 20. NRTC cites~ (Secretary of Health and Human
services attercpted to recoup money from Medicare service providers); Bradlev y.
School Board of Richmond, 416 U.S. 696 (1974) (effect of Education Amendments
Act of 1972 on awarding of attorneys fees in desegregation cases); Kaiser
(effect of amendment of postjucigrrent interest statute on verdict that was still
on appeal) .

425 ~ US west Reply at 5 n.10. Similarly, NRTC asserts that the
statute does not corrport with the traditional definition of a retroactive
statute, which "takes away or irrpairs vested rights acquired under existing
laws, or creates a new obligation, ircposes a new duty, or attaches a new
disability, in respect to obligations or considerations already past." ~
v. District of Columbia, 110 F.2d 246, 254 (D.C. Cir. 1940) (quoting Society
for Propagation of the Gospel v. Wheeler, Fed. cas. No. 13156, 2 Gall. 105, 139
(C.C.D.N.H. 1814)).

426 ~ NRTC at 23 n.19. In this regard, we note that TCI acknowledges
that the Supreme Court has not reconciled the holding in~ with other
decisions that permit retroactive application of statutes. ~ TCI at 16-18
(citing Kaiser, 494 U.S. at 837; Bradley).

427 NRTC at 23-24 (quoting Kaiser, 110 S. Ct. at 1577).

428 NRTC Reply at 21.

429 In Section 628 (h) (1), Congress expressly exerrpted from the scope of
Section 628 exclusive distribution contracts in areas served by cable that were
entered into before June 1, 1990.

430 ~ APPA Reply at 9-10.
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contracts argue that Congress's failure to exerrpt contracts other than the
narrowly tailored exerrption in Section 628 (h) for exclusive contracts mandates
the conclusion that ~ngress intended to include all other contracts within
coverage of the Act. 4 1

120. In addition, GTE contends that the Cornnission's tentative decision
not to apply the anti-discrimination requirements to existing contracts "may
not achieve the results Congress envisioned from the requirerrents of Section
628 in a tiIre~ fashion given the long term nature of many prograrrming
agreements. ,,4 A number of comnenters agree, several citing Time Warner's
discussion of its HBO affiliation agreements. Time Warner reported that some
of the agreements run for as little as 3 years, while the average term is 5,
and there are some that are of 10 years' duration. Time Warner also states
that a third of all present subscribers to the HBO service are through
affiliation agreements that run until 1998 or longer. 433 US west responds
that "[i] f HBO contracts are any indication of the length and scope of other
video programning contracts, Carmission adoption of a rule grandfathering
existing contracts would P~lUde conpetition in many Parts of the multichannel
video programning market. ,,4 CSS argues that multichannel video program
distributors that currently are operating under discriminatory rates will be at
a disadvantage if they have to wait for those contracts to expire before they
can achieve parity with conpetitive distributors. 435

431 ~ APPA at 10; w:A at 29; cableArrerica at 36; NRTC at 32; NYNEX at
12 n.30; USTA at 5-6; w:A at 29; Bell Atlantic Reply at 18 n.41; CSS Reply at
7; Cross Country Reply at 9-10; GTE Reply at 7; NRTC Reply at 18 & n.17.
However, comnenters opposing "retroactive" application assert that the
grandfathering provision in Section 628 (h) falls short of authorization to
apply the anti-discrimination provisions retroactively ~ Superstar at 64;
TCI at 18; WI at 34), and that where Congress wanted to abrogate existing
contracts, it did so explicitly, citing section 628 (h) (2) ~ Turner Reply at
3). Liberty Media and Time Warner contend that interpreting congressional
silence as granting retroactive rulemaking authority to the conmission is
counter to~. ~ Liberty Media Reply at 33; Time Warner Reply at 15.

432 GTE Reply at 6.

433 ~ TiIre Warner at 31-32.

434 US west Reply at 5 n.ll. See also Liberty cable Reply at 4; GTE Reply
at 7 (noting that the prohibition on cable exclusivity sunsets after ten years
absent FCC rulemaking justifying continuation); NRTC at 23 n .18 (arguing that
Congress did not assign the program access rulemaking a 180-day trigger date
only to have the regulations lie dormant for 3-5 years or longer) .

435 ~ CSS comnents at 7. CSS asserts that" [n]ew [multichannel video
program distributors) will be able to enter the market, assert rights to
nondiscriminatory rates under Section 628, and be placed in a position of
significant corrpetitive advantage. Similarly, cable affiliated horne satellite
dish packagers may be able to demand and receive rate adjustments, while
independent packagers such as NPS are powerless to do otherwise." rd.
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121. Commenters propose a variety of methods for bringing existing
contracts into compliance with the program access provisions. A number of
corranenters ur3e that the statutory provisions should become effective
irrmediately.4 6 APPA suggests a reasonable grace period of two years, and
further suggests that the Corrmission entertain prograrraners' claims of hardship
on a case-b~-case basis to avoid the marketplace chaos they claim will be
inevitable. 37 Under DirecTv's complaint-based analysis, when a multichannel
video program distributor that is not a party to a contract files a complaint
alleging discrimination as coopared to a party to such preexisting contract,
the preexisting contract would not have to be altered as j~ng as the same
terms/conditions were made available to the complainant. 4 WCA contends that
a wireless cable operator should be able to use a pre-existing contract with a
cable operator to compare whether a future contract offered the wireless
operator is discriminatory, an~ that the programmer should be required to
justify a price differential. 4 9

VI. Other Issues

A. Data Collection

122. Commenting programmers share the concern that distributors will be
tempted to use the complaint process t8 acquire proprietary information that
will result in a business advantage. 44 They submit that price is but one
element in the negotiating process. The programmers argue that public
disclosure of terms and conditions would lessen competition because programmers
would know the details of each other's key competitive tools. Thus, the
programmers ask for the inclusion of appropriate safeguards for proprietary
information, including (1) strict limits on distribution and disclosure of the
information produced in discovery; (2) permission to redact unrelated
information; and (3) in Camera inspection by Comnission of proprietary
information. Viacom suggests that the complainant's burden of proof should be
one which can be met using information already in the public domain. 441 All
commenters agree that the standard protective order is an advisable instrument
to which all proprietary data should be subject. Proponents of liberal
discovery, NRTC and NYNEX, point out that the "best evidence" is in the hands

436 ~ NRTC at 32; WCA at 29-30 (would allow programmers a reasonable
opportunity of 90 days after publication of the rules in the Federal Register
to bring their existing agreements into compliance) .

437 See APPA Reply at 10.

438 ~ DirecTv at 26 n.32; ~ also GTE Reply at 7.

439 See WCA at 29 n.61.

440 ~ E! at 12; Group W at 11; Superstar at 69; WI at 41; Viacom at
23-24.

441 See Viacom at 23-24.
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of the programmers, and is rarely available for view by the distributors. 442
Thus, in the interest of equity, they argue, the Corrroission should make
proprietary information available to potential complainants.

B. ADIma] Report

123. With respect to information to be provided for the Cormnission's
annual report to Congress, Viacom argues that any sharing of sensitive
competitive information would hurt competition and contradict fundamental
antitrust principles. It contends that since the exchange of price information
tends toward price uniformity, prices would likely be stabilized and other
competitively important terms and conditions would quickly be neutralized to
the detriment of distributors and, in turn, consumers. 443 On the other hand,
NRTC suggests that the Commission require programmers to file annual "General
Rate Structures II that include (1) the average monthly cable Subscription rate;
(2) the 20 highest and 20 lowest individual subscription rates; (3) a listing
of volume discounts; and (4) a description of all specific adjustments to
rates. 444

c. GeogrQphi.c Areas

124. Group W and Time Warner agree with the corrmission' s interpretation
that Section 628 does not require a national or regional distributgr to make
programming available outside of its geographic area of license. 44 lilly
corrplaints, they argue, should be limited to within the distributor's area of
license~ Time Warner believes that the geographic limitations exerrption refers
to programning vendors, not to distributors. Time Warner also sutmits that the
practi~e of "blacking out" events in certain areas does not violate Section
628. 44 Other commenters are critical of the Corrroission's interpretation. 447
These Parties argue that it is difficult to envision how the Corrroission can
carry out its directive to extend prograrrming if the applicability of Section
628 i!: l':""r.ited to the geographic area of license. They contend that there is
extensive evidence demonstrating the incentives for a programmer to act in an
anti-competitive manner both within and beyond its geographic area of license.

442 ~ NRTC Reply at 32; NYNEX at 16.

443 See Viacom Reply at 18-19.

444 ~ NRTC Reply at 33-34.

445 ~ Group W at 10; Time Warner at 48.

446 See Time Wal.ner at 48.

447 ~ CSS Reply at 6; NRTC at 14 n.6.
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APPEH>IX D: Final Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility Act of 1980, the corrmission's final
analysis is as follows:

I. Need and pwpose of this action:

This action is taken to inplement Section 19 of the cable Television Consumer
Protection and Competition Act of 1992.

II. SUrrmary of the issues raised by the public CUllleuts in response to the
Initial Regulatory Flexibility Analysis:

There were no comnents submitted in response to the Initial Regulatory
Flexibility Analysis.

III. Significant alternatives considered:

We have analyzed the comnents sul:roitted in light of our statutory directives
and have formulated regulations which, to the extent possible, minimize the
regulatory burden placed on entities covered by the program access provisions
of the cable Act. Different entities will be affected in different ways. Some
prograrrming vendors may be forced to alter their pricing policies or their
contracting policies while other MVPDs, who are more likely to be small
entities, may receive benefits in increased access to or lower prices for
satellite cable or satellite broadcast programming.

IV. Federal Rules which overlap, duplicate or conflict with these rules.

Sherman Act, Clayton Act and Robinson-Patman Act.

V. Pape:rwork Feduction Act. Statenent

The proposal contained herein has been analyzed with respect to the Paperwork
Reduction Act of 1980 and found to inpose new and modified information
collection requirements on the public. Implementation of any new or modified
requirements will be subject to approval by the Office of Management and Budget
as prescribed by the Act.
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APPmDrx E

Part 76 of Title 47 of the Code of Federal Regulations is amended as follows:

PART 76 - CABr.E 'OOEVISlaJ SERVICE

1. The authority citation for Part 76 is revised to read as follows:

Authority: 47 U.S.C. 152, 153, 154, 301, 303, 307, 308, 309, 532, 533, 535,
542, 543, 548, 552.

2. The heading in Subpart 0 is revised to read as follows:

Su1:part 0 - CaJpetitive Access to cable Progranmi..ng

3. section 76.1000 is added to Subpart 0 to read as follows:

S76.1000 Definitions

As used in this subpart:

(a) Area served by cable system. The term "area served" by a cable system
means an area actually passed by a cable system and which can be connected
for a standard connection fee.

(b) Attri..bItable interest. For purposes of determining whether a party has
an "attributable interest" as used in this subpart, the definitions contained
in the notes to §76.501 shall be used, provided, however that:

(1) The single majority shareholder provisions of Note 2 (b) to §76.501
and the limited partner insulation provisions of Note 2 (g) to §76.501
shall not apply; and

(2) The provisions of Note 2 (a) to §76.501 regarding five (5) percent
interests shall include all voting or nonvoting stock or limited
partnership equity interests of five (5) percent or more.

(c) Buying groups. The term "buying group" or "agent," for purposes of the
definition of a Im.1ltichannel video programning distributor set forth in
Paragraph (e) of this section, means an entity representing the interests of
more than one entity distributing Im.1ltichannel video prograrrming that:

(1) Agrees to be financially liable for any fees due pursuant to a
satellite cable programning, or satellite broadcast programning,
contract which it signs as a contracting party as a representative of
its members or whose members, as contracting parties, agree to joint and
several liability; and

(2) Agrees to uniform billing and standardized contract provisions for
individual members; and

(3) Agrees either collectively or individually on reasonable technical
quality standards for the individual members of the group.



(d) CcItpet.inJ di.st.r:ibJt.ors. The term "corcpeting," as used with respect to
corrpeting Imllticharmel video prograrnning distributors, neans distributors
whose actual or proposed service areas overlap.

(e) M:1lticha.nne1 vi.<Eo PZogIanndng dist.ri.blt.or. The term "multichannel
video prograrcming distributor" neans an entity engaged in the business of
making available for purchase, by subscribers or customers, multiple charmels
of video progranrning. Such entities include, but are not limited to, a cable
operator, a Imlltichannel multipoint distribution service, a direct broadcast
satellite service, a television receive-only satellite program distributor,
and a satellite master antenna television system operator, as well as buying
groups or agents of all such entities.

(f) satellite broadcast prograoming. The term "satellite broadcast
progranrning" neans broadcast video prograrnning when such prograrcming is
retransmitted by satellite and the entity retransmitting such prograrrming is
not the broadcaster or an entity performing such retransmission on behalf of
and with the specific consent of the broadcaster.

(q) satellite broadcast prograoming verd:>r. The term "satellite broadcast
progranrning vendor" treans a fixed service satellite carrier that provides
service pursuant to section 119 of title 17, United States Code,' with respect
to satellite broadcast prograrnning.

(h) satellite cable prograrnning. The tenn "satellite cable programning"
means video progranming which is transmitted via satellite and which is
primarily intended for direct receipt by cable operators for their
retransmission to cable subscribers, except that such term does not include
satellite broadcast prograrcming.

(i) satellite cable ProgIanming valdor. The term "satellite cable
prograrnning vendor" neans a person engaged in the production, creation, or
wholesale distribution for sale of satellite cable programming, but does not
include a satellite broadcast programming vendor.

(j) Similarly situated. The term "similarly situated" means, for the
purposes of evaluating alternative programming contracts offered by a
defendant progranrning vendor, that an alternative rtn..lltichannel video
prograrcming distributor has been identified by the defendant as being more
properly corrpared to the corrplainant in order to determine whether a
violation of §76.1002 (b) has occurred. The analysis of whether an
alternative multichannel video prograrnning distributor is properly
corcparable to the corrplainant includes consideration of, but is not limited
to, such factors as whether the alternative rtn..lltichannel video programming
distributor operates within a geographic region proximate to the complainant,
has roughly the same number of subscribers as the corrplainant, and purchases
a similar service as the corrplainant. Such altemative multichannel video
programming distributor, however, rtn..lst use the same distribution teclmology
as the "corrpeting" distributor with whom the complainant seeks to compare
itself.
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(k) SUbdist.rib.Jticn agIeement. The tenn "subdistribution agreement" means
an arrangement by which a local cable operator is given the right by a
satellite cable programning vendor or satellite broadcast programning vendor
to distribute the vendor's programning to conpeting multichannel video
programning distributors.

4. Section 76.1001 is added to SubPart 0 to read as follows:

S76.1001 Unfair Practices GeDarally

No cable operator, satellite cable programning vendor in which a cable
operator has an attributable interest, or satellite broadcast programning
vendor shall engage in unfair methods of corrpetition or unfair or deceptive
acts or practices, the purpose or effect of which is to hinder significantly or
prevent any multichannel video programning distributor from providing
satellite cable prograrmting or satellite broadcast prograrmting to subscribers
or consumers.

5. Section 76.1002 is added to Subpart 0 to read as follows:

S76.1002 Specific Unfair Practices Prohibited

(a) U1due or iDpI:~ influence. No cable operator that has an attributable
interest in a satellite cable programning vendor or in a satellite
broadcast prograrcming vendor shall unduly or irrproperly influence the
decision of such vendor to sell, or unduly or irrproperly influence such
vendor's prices, tenns~ and conditions for the sale of, satellite cable
programning or satellite broadcast programning to any unaffiliated
multichannel video programning distributor.

(b) Discriminaticn in prices, t.eIn5 or cormtions. No satellite cable
programning vendor in which a cable operator has an attributable
interest, or satellite broadcast programning vendor, shall discriminate
in the prices, tenns, and conditions of sale or delivery of satellite
cable prograrnning or satellite broadcast programning among or between
corrpeting cable systems, conpeting cable operators, or any corrpeting
multichannel video prograrcming distributors. Nothing in this
subsection, however, shall preclude:

(1) The irrposition of reasonable requirements for creditworthiness,
offering of service, and financial stability and standards regarding
character and technical quality;

m:rE 1: Vendors are pennitted to create a distinct class or classes of
service in pricing based on credit considerations or financial
stability, although any such distinctions must be applied for reasons
other than a multichannel video prograrrming distributor's technology.
Vendors are not pennitted to manifest factors such as creditworthiness
or financial stability in price differentials if such factors are
already taken into account through different tenns or conditions such as
special credit requirements or payment guarantees.

3



roTE 2: Vendors may establish price differentials based on factors
related to offering of service, or differences related to the actual
service exchanged between the vendor and the distributor, as manifested
in standardly applied contract terms based on a distributor's
particular characteristics or willingness to provide secondary services
that are reflected as a discount or surcharge in the prograrnning
service's price. Such factors include, but are not limited to,
penetration of prograrmdng to subscribers or to particular systems;
retail price of programning to the consumer for pay services; amount and
type of promotional or advertising services by a distributor; a
distributor's purchase of prograrrming in a package or a la carte;
channel position; ircportance of location for non-volume reasons;
prepayrrent discounts; contract duration; date of purchase, especially
purchase of service at launch; meeting conpetition at the distributor
level; and other legitimate factors as standardly applied in a
technology neutral fashion.

(2) The establishnent of different prices, terms, and conditions to
take into account actual and reasonable differences in the cost of
creation, sale, delivery, or transmission of satellite cable prograrrming
or satellite broadcast prograrrming;

1'DTE: Vendors may base price differentials, in whole or in -part, on
differences in the cost of delivering a prograrrming service to
particular distributors, such as differences in costs, or additional
costs, incurred for advertising expenses, copyright fees, custorcer
service, and signal security. Vendors may base price differentials on
cost differences that occur within a given technology as well as between
technologies. A price differential for a program service may not be
based on a distributor's retail costs in delivering service to
subscribers unless the program vendor can demonstrate that subscribers
do not or will not benefit from the distributor's cost savings that
result from a lower progranrning price.

(3) The establishrrent of different prices, terms, and conditions which
take into account economies of scale, cost savings, or other direct and
legitimate economic benefits reasonably attributable to the number of
subscribers served by the distributor; or

1'DTE: Vendors may use volume-related justifications to establish price
differentials to the extent that such justifications are made available
to similarly situated distributors on a technology-neutral basis. When
relying upon standardized volume-related factors that are made
available to all multichannel video programming distributors using all
technologies, the vendor may be required to demonstrate that such volume
discounts are reasonably related to direct and legitimate economic
benefits reasonably attributable to the number of subscribers served by
the distributor if questions arise about the application of that
discount. In such demonstrations, vendors will not be required to
provide a strict cost justification for the structure of such standard
volume-related factors, but may also identify non-cost economic benefits
related to increased viewership.
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(4) Entering into exclusive contracts in areas that are permitted under
paragraphs (c) (2) and (c) (4) of this section.

(c) Exclusive contracts and practices.

(1) unserved areas. No cable operator shall engage in any practice or
activity or enter into any understanding or arrangement, including
exclusive contracts, with a satellite cable programming vendor or
satellite broadcast prograrnning vendor for satellite cable prograrnning
or satellite broadcast prograrnning that prevents a multichannel video
prograrnning distributor from obtaining such programming from any
satellite cable prograrrming vendor in which a cable operator has an
attributable interest, or any satellite broadcast programming vendor in
which a cable operator has an attributable interest for distribution to
persons in areas not served by a cable operator as of OCtober 5, 1992.

(2) ~ areas. No cable operator shall enter into any exclusive
contracts, or engage in any practice, activity or arrangement tantamount
to an exclusive contract, for satellite cable programming or satellite
broadcast programming with a satellite cable programming vendor in which
a cable operator has an attributable interest or a satellite broadcast
prograrmning vendor in which a cable operator has an attributable
interest, with respect to areas served by a cable operator, unless the
Commission determines in accordance with paragraph (c) (4) of this
section that such contract, practice, activity or arrangement is in the
public interest.

(3) Specific arrangarents: subdistribution ag:rearent.s.

(i) Unserved areas. No cable operator shall enter into any
subdistribution agreement or arrangement for satellite cable
programming or satellite broadcast programming with a satellite
cable programming vendor in which a cable operator has an
attributable interest or a satellite broadcast programming vendor
in which a cable operator has an attributable interest for
distribution to persons in areas not served by a cable operator as
of October 5, 1992.

(ii) ~ areas. No cable operator shall enter into any
subdistribution agreement or arrangement for satellite cable
programming or satellite broadcast programming with a satellite
cable programming vendor in which a cable operator has an
attributable interest or a satellite broadcast programming vendor
in which a cable operator has an attributable interest, with
respect to areas served by a cable operator, unless such agreement
or arrangement complies with the limitations set forth in
paragraph (c) (3) (iii) of this section.

(iii) Limitations on subdistribution agrearents in served areas.
No cable operator engaged in subdistribution of satellite cable
programming or satellite broadcast programming may require a
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corrpeting multichannel video prograrrming distributor to

(A) Purchase additional or unrelated prograrrming as a
condition of such subdistribution; or

(8) Provide access to private property in exchange for access
to prograrrming. In addition, a subdistributor may not charge
a corrpeting multichannel video programning distributor more
for said programning than the satellite cable prograrrming
vendor or satellite broadcast programning vendor itself would
be pennitted to charge. Any cable operator acting as a
subdistributor of satellite cable prograrrming or satellite
broadcast prograrrming must respond to a request for access to
such prograrrming by a corrpeting multichannel video prograrrming
distributor within fifteen (15) days of the request. If the
request is denied, the competing multichannel video
programning distributor must be permitted to negotiate
directly with the satellite cable prograrrming vendor or
satellite broadcast prograrrming vendor.

(4) Public interest detemdnation. In determining whether an exclusive
contract is in the public interest for purposes of paragraph (c) (2) of
this section, the Comnission will consider each of the following factors
with respect to the effect of such contract on the distribution of video
programning in areas that are served by a cable operator:

(i) The effect of such exclusive contract on the development of
corrpetition in local and national multichannel video prograrrming
distribution markets;

(ti) The effect of such exclusive contract on corrpetition from
multichannel video prograrrming distribution technologies other than
cable;

(iii) The effect of such exclusive contract on the attraction of
capital investment in the production and distribution of new
satellite cable prograrrming;

(iv) The effect of such exclusive contract on diversity of
prograrrming in the multichannel video prograrrming distribution
market; and

(v) The duration of the exclusive contract.

(5) Prior Ccmn.ission awroval required. Any cable operator, satellite
cable prograrrming vendor in which a cable operator has an attributable
interest, or satellite broadcast prograrrming vendor in which a cable
operator has an attributable interest seeking to enforce or enter into
an exclusive contract in an area served by a cable operator must submit
a "Petition for Exclusivity" to the Commission for approval.
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(i) The petition for exclusivity shall contain those portions of
the contract relevant to exclusivity, including:

(A) A description of the prograrraning service;

(B) The extent and duration of exclusivity proposed; and

(C) Any other tenns or provisions directI y related to
exclusivity or to any of the criteria set forth in paragraph
(c) (4) of this section. The petition for exclusivity shall
also include a statement setting forth the petitioner's
reasons to support a finding that the contract is in the
public interest, addressing each of the five factors set forth
in paragraph (c) (4) of this section.

(ii) Any corrpeting multichannel video prograrmning distributor
affected by the proposed exclusivity may file an opposition to the
petition for exclusivity within thirty (30) days of the date on
which the petition is placed on public notice, setting forth its
reasons to support a finding that the contract is not in the public
interest under the criteria set forth in paragraph (c) (4) of this
section. Any such fonnal opposition must be served on petitioner
on the same day on which it is filed with the Comnission.

(iii) The petitioner may file a response within ten (10) days of
receipt of any fonnal opposition. The Comnission will then approve
or deny the petition for exclusivity.

(6) Sunset provision. The prohibition of exclusive contracts set forth
in paragraph (c) (2) of this section shall cease to be effective on
October 5, 2002, unless the Comnission finds, dtiring a proceeding to be
conducted during the year preceding such date, that said prohibition
continues to be necessary to preserve and protect corrpetition and
diversity in the distribution of video prograrrming.

(d) Limitations.

(1) Geographic limitations. Nothing in this section shall require any
person who is engaged in the national or regional distribution of video
programning to make such prograrraning available in any geographic area
beyond which such prograrraning has been authorized or licensed for
distribution.

(2) AJ:plicability to satellite retransmissions. Nothing in this
section shall apply:

(i) To the signal of any broadcast affiliate of a national
television network or other television signal that is retransmitted
by satellite but that is not satellite broadcast programming; or

(ii) To any internal satellite communication of any broadcast
network or cable network that is not satellite broadcast
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