
800 telephone number would suffice. 11 This approach, cable
companies argue, would adequately assure that potential
subscribers are reasonably aware of the availability of the
services offered by alternative multichannel video programming
distributors. 12

29. We conclude that, contrary to arguments of some
cable interests,e the service of the multichannel distributor
must be more than technically available. M Rather, we reaffirm
that service must be actually available, with no regulatory,
technical or other impediments to households taking service.~
We further find that for a service to be actually available,
potential subscribers in the franchise area must reasonably be
aware that the services of the multichannel video programming
distributor can be purchased by them. However, we do not believe
that such awareness necessarily depends on whether the marketing
of the competitive service occurs on a local, as opposed to a
national, level. Catalog companies, for example, make their
services available to customers nationwide by means of 800
numbers. We see no reason to require needlessly fractionalized
marketing in order to ensure that a national or regional

81 TCl Reply Comments at 7.

82 ls1. ~ AlaQ Falcon Comments at 6.

e TimeWarner Reply Comments at 3; TCl Reply Comments at 6-7.

M Austin argues that cable systems should have to compete
head-to-head for subscribers, and not merely "pass" the same
households for their service to be deemed "offered" to that
subscriber. Austin states that in many communities, two cable
operators may pass the same household, but only one is willing,
able or authorized by the franchise agreement to serve the
.household. Austin Reply Comments at 66-67. As we discuss below,
in such a case only one operator's service would be deemed
"actually available" to subscribers because the other is precluded,
either voluntarily or involuntarily, from offering its service to
those subscribers.

e come.st argues that a test based on actual availability is
inconsistent with longstanding economic theory holding that
competitive effects flow from both actual competitors in the market
and those whose entry is sufficiently imminent to provide a
competitive influence on the market even prior to actual entry.
Comcast Comments at 11, citing U.s. v. Marine Bancorporation, 418
U.S. 602 (1974). However, we believe that potential availability
is not sufficient to satisfy the statutory tests. Not only would
this be a difficult standard to apply, it would not safeguard
consumers' interests as strongly as actual competition.
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programming service is available in a particular community.M
Thus, potential subscribers may be made reasonably aware of the
availability of • competing service, for example, through
adver~ising in regional or local media, direct mail, or any other
marketing outlet. We turn now to a discussion of how the
technical and actual avail~bility tests apply to various
multichannel distributors.

30. First, service of an MMDS~ system will be deemed
technically available to a household when the MMDS system has its
central transmitter in place and is physically able to offer and
provide service to the household, either directly or
indirectly." The installation by the MMDS operator of a special

86 Falcon argues that deeming service "offered" based solely
on when it is actually available to 50 percent of the households in
a franchise area may induce some competitive services to refuse to
offer service to portions of the franchise area in order to keep
the incumbent operator subject to rate regulation. Falcon thus
argues for a test based solely on the technical availability of the
service. Falcon Comments at 6. However, in the absence of
concrete instances of abuse of the effective competition test, such
as Falcon describes, we decline to confine our definition to
technical availability only. We believe that the requirement of
actual availability ensures that subscribers have genuine
competitive choices before rate regulation is discontinued.
Moreover, it is not intuitively obvious that a competitor would
deliberately keep its availability low, thus restraining its
revenues, merely to keep an incumbent under rate regulation. To
the extent that rate regulation results in lower prices, it might
harm, rather than enhance, a competitor'S marketing success with
sub~cribers.

~ MMDS is a service authorized by the Commission in the early
1980s. It provides line of sight microwave signals carrying video
programming. Typically, the MMDS operator will install a VHF/UHF
antenn~, as well as special microwave equipment for reception by
subscribers of the signals it provides. The signal from both
antennas are typically directed through a single converter/tuner.
This offers subscribers a simple-to-use format for the selection of
over-the-air signals and the subscription microwave channels
provided by the J84DS operator, similar to the home equipment format
for cable service. Report and Order in Gen. Docket Nos. 90- 54, 80
113, 5 FCC Rcd 6410, (1990).

II MMDS service to a household is usually provided directly
via a line-of-sight signal transmission, but may also be achieved
through the use of a signal booster for a household to which direct
transmission is not possible because of obstacles such as buildings
or trees. Commission rules provide for easy utilization of signal
boosters, which are inexpensive, and such equipment will be
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subscriber antenna capable of rece1v1ng microwave signals
represents an "individual" additional investment by the operator,
the antenna being. particular to that household's reception of the
service. Therefore,. installation of a subscriber antenna is not
necessary for NMOS service to be technically available. On the
other hand, the MMDS opera~or's central transmitter must be in
place in the franchise area and fully operational to satisfy this
test." Once an HMOS operator has initiated operation, the
service will be deemed "offered" to those subscribers residing in
the interference-free contour.~ As noted above, those
subscribers also must be reasonably aware that MMDS service is
available to them. 91

31. Video programming may also be received by
households from a satellite via SMATV service~ or television

considered "individual additional investment" for these purposes,
although a single device might serve several households, once in
place.

" In order for an operator of MMDS service to locate his
transmitter and begin service, the operator must receive
authorization from the Commission and have obtained whatever local
approvals, such as zoning permits, are required. Stations in the
MMDS service are granted authorizations to operate pursuant to 47
C.F.R. §§ 21.900-914.

90 The interference-free contour includes those areas to which
the MHOS operator is capable of providing video programming free of
interference. Wireless cable interests suggest measuring the
"offering" of wireless cable systems according to Section 21.902 (d)
of the Commission's rules. Wireless Comments at 7-8. These rules
define the protected service area of a wireless cable system, which
is different from the "interference-free contour."· Depending on
the technical characteristics of the system, the technical
availability of any given system may be more or less than this
outer boundary. Thus, we will not employ the § 21.902(d)
definition, as Wireless suggests.

91 This may be accomplished by advertising or other marketing
techniques analogous to those described for cable operators.

9Z Typically, the owner or manager of a multiple dwelling·
complex, such as an apartment building, condominium, or hotel,
contracts for SMATV service with a dealer in cable television
devices. The dealer acts much like a private cable company, with
its activities ranging from placing a central antenna on the
complex, to receiving retransmitted programming from a satellite
and providing video programming to the individual households in the
multiple dwelling complex.
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95

96

receive-only earth stations ("TVRO,,).93 As described above,
SMATV service typically contemplates an owner or manager of a
multiple unit building contracting with an off-premise operator
who installs a home satellite dish atop the building and feeds a
package of programming to the mUltiple unit residents throuah the
private coaxial cable distribution network in the building.
Similarly, a household wishing to receive TVRO service must
merely purchase a home satellite dish from a supplier.
Programming to such SHATV/TVRO systems is most often supplied
through an independent programming-packaging service that markets
various packages of programming to SHATV operators, and the dish
supplier or individual owners of TVROs," and contracts with
programmers for use of their material on a mass basis. 96 We find
that multichannel video programming distribution service via such
SMATV/TVRO service is technically available nationwide in all
franchise areas that do not, by regulation, restrict the use of
home satellite dishes.~ All consumers need to do to receive the
service is purchase such a dish or, for multiple dwelling units,
arrange for SHATV service. We also find that, given the
marketing efforts of SMATV/TVRO programming-packagers in areas
where SMATV/TVRO systems are present, households nationwide
should be reasonably aware that SMATV/TVRO service is available

. 93 Owners of home satellite dishes may apply for a license
from the Commission in order to protect their reception from
interference from terrestrial microwave stations sharing the same
bandwidth. ~ 47 C.F.R. § 25.131(b).

SMATV service is not explicitly regulated by. the
Commission. Part 15 of the Commission's rules sets general
standards under which all operators of radio frequency devices may
function.

These program-packaging services generally advertise
. program-packages on an annual or monthly basis in trade magazines
sent to individual owners of home satellite dishes or to the many
disb suppliers that also enlist individual owners of home satellite
dishes on behalf of the program-packaging services for a fee.

~ ~, Cross, Privati Cable Basics, Heifner
Communications (~e8cribing to independent dealers how to enlist
multiple dwelling buildings for SHATV service and receive
authorizations for reception of satellite-delivered programming
through services of Heifner Communications) .

~ Under extraordinary circumstances, service to TVROs may be
unavailable: for example, where another licensed facility sharing
the same bandwidth causes interference, and the conflict cannot be
resolved by relocating the home satellite dish on the property; or
where local zoning ordinances prohibit the installation of home
satellite dishes. ~ 47 C.F.R. § 25.104.
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in their community. ,Therefore, we will presume multichannel
video programming via SMATV/TVRO services to be both technically
and actually available in most franchise areas.

32. There also exists a number of emerging
multichannel video programming distribution systeme that may
offer service competitive with that of cable television. These
systems include, but are not limited to, direct broadcast systems
("DBS") and video dialtone systems. PBS systems- are expected
to provide mUltichannel video programming as part of a service
package consisting of the small, inexpensive antenna dish
required for reception of the transmitted signals along with
various video programming options." Households may also require
a converter box for reception. Currently, no "competitive" DBS
system is operational. 1oo Once a "competitive" DBS satellite
system is launched, it will be deemed technically available to

- Direct broadcast service is aradiocommunication service in
which broadcast signals from earth may be retransmitted by high
power, geostationary satellites for direct reception by small,
inexpensive terminals. Occasionally, "DBS" is also used
colloquially to refer to direct-to-home delivery of programming by
TVRO systems using low-powered and medium-powered satellites in the
C-band frequency bands and in portions of the Ku-band. Notice of
Proposed Bulemaking, MM Docket 93-25, released March 2, 1993, (FCC
93-91), (DBS Notice) at paras. 3-4. That Notice refers to C-band
services as home satellite dish or TVRO services, and we will use
that definition in this discussion. In this Order, we use "DBS"
providers to mean entities operating pursuant to Parts 25 or 100 of
our Rules in the Ku-band. ~. at para. 5.

" au, -...s..., Gregory, Hughes to LAunch DBS Service in Early
liii, Private Cable, February 1993, at 8.

100 A company called PrimeStar Partn.rs currently operates a
medium-power DBSservice with seven superstations, three pay-per
view channels, and one foreign language channel (Japanese), for a
total of eleven video programming channels. PrimeStar is owned by
several cable MSOs, and its services are marketed by cable system
operators, most typically in unwired areas within the operator's
franchise area. Such an offering would not constitute a
competitive service offering because it does not provide at least
twelve channels of programming. au. discussion of comparable
programming, infra. One "competitive" high-powered PBS satellite,
carrying at least three different program packages for three
different companies totalling over 100 channels, is scheduled to
launch within a year. DBB Notice, a t para. 3 n. 5 . Several
entities hold additional permits to build and launch high-power~d
DBS systems, with a cumulative potential for several hundred
channels.
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households in a franchise area,· as NCTA suggests, 101 if its
footprint covers those households, absent extraordinary
circumstances. We agree, however, with DirecTV that a community
must permit reception by satellite-reeeive only dishes, so that
if a valid zoning ordinance prohibited such reception, a DBS
service would not be technically available in that community.l~
Moreover, for DBS service to be· actually available, households in
a franchise area must be reasonably aware that the service is
available in their area, and reception equipment and subscription
service must be reasonably available in the area. As stated
above and as NCTA argues, such awareness may be accomplished
through any sort of local, regional or national media,uD
provided that such media reach the community in question.l~

33. Video dialtone is yet another means of delivering
multichannel video programming and other services offered through
a telephone company's basic platform.~ Video dialtone will be
deemed offered to a franchise area when: a telephone company has
a Section 214 authorization covering that area and has complied
with necessary tariffing requirements; no significant further
investment on the part of the telephone company is required for
at least 50 percent of the subscribers in the franchise area to

101 NCTA Reply Comments at 54, citing Reexamination of the
Effective Competition Standard for the Regulation of Cable
Television Basic Service Rates, Repgrt and Order and Second Furth,r
Ngti;c Qf P;QPQI.d RQ.'makioa, 6 FCC Red 4545, 4554, n.52 (DBS will
be considered to be available to the entire United States when any
on, DBS licensee begins operation). The footprint of a DBS
satellite system is that area capable of receiving service once the
satellite is launched and operational.

I~ DirecTV Comments at 2-3.

NCTA Reply Comments at 54.

1~ NATOA CQmments at 15-16. For example, we believe that
regional or local marketing, such as by a national or regional 800
telephone number, would suffice.

1m ~ generally Video Dialtone Order, supra, 7 FCC Red 5781
(1992). ~ Ala2 discussion, supra Sectio~ II.A.2.a. (2) .
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receive s.rvice;l~ and potential customers are reasonably aware
of the availability of the service .107

(4) Definition of Household

34. Bach of the three statutory tests for effective
competition uses service to "househol." in a given franchise
area as one mea8ure of that competition's presence.1~ ~ the
Notic. proposed aad the comments support, each separately billed
or billable custOll'ler will be counted as a "household" subscribing
to or being offered video programming services.l~ We except,
however, mUltiple dwelling units that are billed as a single
customer. TimaWamer and others note that residents of multiple'
dwelling units often pay their landlord for cable service as part
of their rent. 110 The cable operator's records thus reflect only
the landlord as a subscriber. These connenters argue, and we
agree, that failing to count the individual units in a multiple
dwelling as separate households would yield an inaccurate picture
of the level of competition in a franchise area. Therefore, for
purposes of the statutory tests for effective competition,
individual residences of multiple dwelling units will be treated
as separate households subscribing to or being offered video
programming services. 111

(5) Measurement of Subscribership

1~ Installation of any additional equipment at the
individual's household necessary for the subscriber to receive
service will constitute an additional investment of an individual
nature, not affecting technical availability status.

107 Marketing efforts in line with that described as sufficient
for cable companies would suffice for these purpo~es.

Communications Act, § 623(a) (2), 47 U.S.C. § 543 (a) (2).

1~ Notice, 8 FCC Rcd at 512. au Falcon comments at 5-6;
Nashoba Comments at 8; TimeWamer Comments at 10; Armstrong
Comments at 5; Intermedia Comments at 5; MCATC Comments at 18.

110 Time"amer Comments at 10; Falcon Comments at 5-6; Nashoba
Comments at 8; Armstrong Comments at 5.

111 NATOA argues that we should treat residents of mul tiple
dwelling units as separate households only if their landlord
provides them a choice among services. iAA NATOA Comments at 17
n.5. However, we agree with TCl that this is irrelevant because
the multichannel distributors in the franchise area still compete
for the multiple dwelling building owner's subscription. ~ TCI
Reply Comments at 7-8.
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35. The Bgtic;e sought cOllllftent on how to properly count
the subscribership of multichannel video programming distributors
in determining whether 15 percent of households in the franchise
area subscribe to .ervices other than the largest cable
system. 112 Cable systems and CFA believe the Act calls for
aggregating the subecribership of all ·.ltemative servides when
calculating the 15 percent ttlreshold. ll3 On the other hand,
local franchisingauthoritie8 assert that the Act mandates that
at least one alternative service must have the subscribership of
at least 15 percent of the households in the franchise area in
order to fulfill the effective competition test. U4

36. We conclude that the subacribership of alternative
multichannel video programming distributors, for purpose. of
achieving the 15 percent threshold within the second effective
competition test, should be determined on a cumulative basis.
First, the Act states, in relevant part, that the second part of
this test for effective competition is fulfilled if:

... the number of households subacribing to programming
services by multichannel video programming
distributors other than the largest multichannel
video programming distributor exceeds 15 percent of the
households in the franchise area .... 115 (emphasis
added)

Therefore, the plain language of the Act itself (using
distributors in the plural) suggests that the number of
households subscribing to competitive services is cumulative,
taking into account those served by "multichannel video

112 Communications Act, • 623 (1) (1) (8) (ii), 47 U.S.C .
• (1) (1) (B) (ii) ("the number of households subscribing to
programming services offered by multichannel video prograMing
distributors other than the largest multichannel video programming
distributor exceeds 15 percent of the households in the franchise
area •.. "); Notice, 8 FCC Rcd at 512-13.

113 NCTA Reply Comments at 51-2; ClC Reply Comments at 31-5;
Continental Comments at 7; Caribbean Comments at 2; Nashoba
Comments at 9 n.19; TimeWarner Commenta at 12; TCl Comments at 13;
Comeaat Comments at 12; Lenfest Comments at 2; Liberty Comments at
15; Falcon comments at 6-7; CFA Comments at 114.

114 NATOA Comments at 10; Miami Comments at 6; Boston Reply
Comments at 7.

115 Communications
543 (l) (1) (B) (i i) .

Act, § 623 (1) (1) (B) (ii),
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programming distriltutorl. nll6 Second, we do not believe, as some
parti.a claim, that aggregating the aultacriberahip of the
alternative servic•• in a franchi.e ar•• would result in a very
low· tnreeboldtbat would allow cable operators to escape rate
regulation before facift9 genuine c0ft98tition from even one
alternative system in the franchise area .111 Rather, we agree
with theee that argue that a cable system experiences oompetitive
pre.sures regarelle.s of whether 15 percent of the households in
the franchise area subscribe to many or only one single
alternative service .UI Moreover, we also adopt CFA's suggestion

116 au a.J..aQ Falcon Comments at 6 -7. We also do not find the
legislative history as clear as NATOA and other parties suggest.
NATOA cites the Conference Committee Report, which states in
relevant part: "effective competition means ... the franchise areas
(sic) is served by at least two unaffiliated multichannel video
programming distributors offering comparable video programming to
at least 50 percent of the households in the franchise area, and at
least 15 percent of the households subscribe to the smaller of
these two systems .... " House Report at 62. NATOA also argue. that
the House Report implies that at least one alternative multichannel
video progra~ing distributor must be subscribed to by at leaat 15
percent of the households. The House Report states that effective
competition means that "at least two sources of multichannel video
programming are offered to 50' of households and subscribed to by
at least 15 percent of households ... " Coanittee Report at 89. au.
NATOA Comments at 10-11. The Conference Mport reference to the 15
percent threshold is based on an assumption of only one other
competing multichannel video programming distributor. The language
of the House Report also makes a similar assumption. Neither
report addresses the specific issue confronting us here: how to
measure the subscribership if there is more than one competitive
multichannel video programming distributor in the franchise area.

111 See qeneraJ.ly Dover Comments at 12-3; Miami Comments at 6.

U' b.I; qepa,allyTimeWarner Reply Comments at 4-5; CIC Reply
Comments at 31-35. eIC also notes an anomaly that could result
under the apptbach supported by local franchising authoriti••.
un4er thia approach, a cable· system would be free of rate
regulation where one competitor had achieved 16 percent
subscribership in the franchise area, but would remain subject to
rate regulation where two competitors had both achieved 14 percent
subscribership in the franchise area. ~.

We also observe that the cumulative measure we adopt is
consistent with the approach under the .Commission's prior rules
regarding effective competition to cable television. Report and
Order and Second Further Notice of Proposed Rulemaking in MM Docket
Nos. 90-4, 84-1296, 6 FCC Rcd 4545, 4554 (1991) (measuring the
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that only tho.. multichannel video programming distributors that
offer programming to at least 50 percent of the households in the
franchise area shOuld be included in this cumulative
measurement. lIt In this way, we ensure that competitive service
is a viable alternative in a significant portion of the franchise
area when satisfying the effective competition test. This
approach a~.o will ensure that rate regulation can occur when
there is "crNm skimming, II pursuant to which only select portions
of a franchise area might receive a choice of several
multichannel video programming distributors, while the remainder
of the franchise area is left without such alternatives.l~

(6) Program Comparability

37. The Notice tentatively cODCluded that we would
establish a rebuttable presumption of "comparable video
programming, II under the second statutory test for effective
competition, if a competitor offers multiple channels of
programming and the numerical thresholds for the offering of and
subscription to video services are met .121 Some local
franchising authorities, and some telephone companies, generally
disagree with this "presumption" approach and instead favor a
closer examination by the Commission of the quality of
programming offered by the competing services .121 They contend,
for "example, that for purposes of the effective competition
analysis, the Commission should consider only those competing
multichannel video programming distributors that provide
programming of similar content or categories of content as the
incumbent operator. 123 Commenters from the oable industry, on
the other hand, generally support the "presumption ll approach of
the Notice. TCl and other cable interests argue that any

penetration
cumulating

. services) ) .

of alternative programming delivery
the subscribership of all available
a.A A1aQ SCTA Reply Comments at 51-52.

systems by
alternative

lit CFA cites Section 623 (1) (B) (i) of the Communications Act,
which states: " ..•Effective competition means that ... the franohise
areai•...•erved by at least two unaffiliated multicha~elvi4eo

pregraaning distributors eACh of wltich ofi'en cpmparable yidee
prgar..inq to At. iea.t 50 percent of the· hou.ehold. in the
franchi,e arel ... " (emphasis supplied). CFA Comments at 114.

120 in qenerally CFA Comments at 115.

121 Notice, 8 FCC Red at 513.

121 NYConsumer Comments at 5; Austin Comments at 19; NYNEX
Reply Comments at 16; USTA Reply Comments at 3.

123 Rapids Comments at 11.
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measurable penetration by a competing service: represents
acceptance of that service by consumers, and should be deemed
cOmparable. 124 .

38. We believe that the view suggested by the local
franchising authorities -- that we require comparable content in
categories of programming -- would place the Commission in the
difficult position of comparing the quality and content of
programming offered by the competing service. 125 However, upon
further reflection, we do not believe that we can establish
programming comparability, a separate requirement under the
statute, by reference to the other tests for effective
competition. Specifically, we believe that the 15 percent
threshold for penetration by competing video programming
providers, discu.s.d supra, will reflect some measure of
comparability as judged by consumers. However, to further ensure
that competing services individually offer significant
competition to the cable operator, we believe that such
competitors must be able to offer an alternative number of
channels in order to approach programming comparability.l~
Therefore, to offer "comparable II programming, multichannel video
programming distributors must provide at least twelve channels of

1~ TCl Comments at 15; Comcast Comments at 14; Continental
Comments at 7; NCTA Reply Comments at 52-3; TimeWarner Reply
Comments at 6.

125 ~. TCl Comments at 15 (approach other than the presumption
based on availability and subscribership may wrongly place the
Commission in position of judging program content); accord, Comcast
Comments at 13-14; Adelphia I Reply Comments at 7.

1~ .bA Liberty Comments at 16-7. NATOA refines Liberty's
numerical approach further, suggesting that only those multichannel
video programming-distributors that provide at least 80 percent of
the number of channels provided by the incumbent operator should be
considered in the determination of comparability of programming.
NATOA Comments at 13-14.

Cole suggests that a presumption that competitors satisfying
the availability and penetration tests also offer comparable
programming should be defeated if the franchising authority could
show that a given percentage of local households subscribing to
competing alternative services still retained subscription to the
incumbent operator. This, Cole argues, would indicate that the
programming services are not truly comparable. Cole Comments at 7.
We believe, however, that our more simplified approach will be
ea.ier to administer and to apply in the approximately .32, 000
franchise areas subject to this test.
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programming,ln including at least one channel of nonbroadcast
sexvice programming. l2I Very few cable .ystems offer fewer than
twelve channels. 1D We thus believe that this is the minimum
number of channels which a competitor must offer to be found
"comparable" in programming to an incumbent cable operator.l~
This definition of "comparability" should ensure alternate
service is competitively comparable to a minimum basic tier
service that an incumbent cable operator could offer.

b. Finding of Effective Competition

i . Background

39. Section 623(a) (2) requires the Commission to
"find" that a cable system is not subject to effective
competition before authorizing rate regulation. The Notice
proposed to base the Commission's independent finding initially
on the franchising authority's submission of its finding and the
basis therefor. In the IQtik§, the Commission opined that given
the large number of franchising areas nationwide and their
varying competitive characteristics, local authoriti~s may be in
a better position to gather relevant facts and test operators'
assertions concerning competition; relying on them in the f~rst

instance would permit a more accurate and expeditious initial
effective competition analysis than the FCC could undertake
without local assistance. Moreover, the Commission stated that
since·the Act makes the absence of effective competition a
prerequisite to regulators' legal authority over basic cable
rates, it would be reasonable to require local franchising

127 This total of twelve channels may include channels received
via a VHF/UHF antenna, if the antenna is provided as part of the
multichannel distributor's service package.

J2I In passing the 1992 Cable Act, Congress explicitly rejected
the six signal standard used by the Commission when it ·redefined
effective competition to cable systems. Communications Act, 5
623(1) (1), 47 U.S.C. § 543(1) (1). We thus do not believe that a
compet!tor carrying only broadcast signals should be deemed to·
offer programming comparable to that of an incumbent cable
operator.

ID Television and Cable Factbook, (Warren Publishing,. Inc.),
Volume No. 60, (1992), at G-65.

l~ With respect to switched networks, we construe
comparability to mean at least twelve different programming
sources.
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authorities to provide evidence of the lack of effective
competition as a threshold matter of jurisdiction. 131

ii. CQlllllnt.

40. Pranehising authorities and consumer groups
generally support creation of a presumption that a cable operator
is not subject to effective competition, with the burden shifted
to the cable operator to show otherwise. ln Many of these
parties agree that the Commission's finding should be based on
the franchising authority's determination. 3 Some cable
interests argue that only the Commission can make the finding,IU .
but others are willing to allow the franchising authority to make
the determination of no effective competition provided that the
cable operator hal an opportunity to challenge the determination
before the franchising authority or the Commission. 135

iii. pi.cu••ion

41. We are mindful of franchising authorities' concern
that they do not have access to the information or the resources
necessary to show the absence of effective competition as a
threshold matter of jurisdiction.l~ Moreover, the language of

131 Notice, 8 FCC Red at 515. The Notice also sought comment
on whether challenges to a determination of lack of effective
competition should be made as part of a revocation proceeding under
§ 623(a) (5), as part of our normal procedures for reconsideration,
or as part of any procedure we might adopt for evaluating
oppositions prior to certification approval. ~ The procedure
for challenging a finding of no effective competition will be
discussed infra Section II.A.3.a. (2) (c). .

m au, Jl&.SL,., Austin Comments at 32; NATOA Comments at 23 -25;
Chandler Reply Comments at 2; Hays Reply Comments at 3; Watertown
Reply Comments at 6.

In a&A, Jl&.SL,., NMCC Comments at 6; NYNEX Comments at 14; New
Jersey Comments at 25.

IU COX Comments at 57-58; ... Cablevision Reply Comment. at
37 (only Commission may make finding of absence of effective
competition, but can be assisted by data provided by franchising
authorities> .

I~ a.., ~, Nashoba Comments at 42; NCTA Comments at 65-66;
TCl Comments at 54.

I~ As NATOA noted in its comments, local authorities do not
regulate DBS, MMDS, and SMATV, and therefore do not have access to
information on the extent to which such systems compete with a
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the Act requires the Commission to "find" that a cable system is
not subject to effective compe~ition, and makes the absence of
effective competition a prerequisite to rate regulation. 1n

However, given the sheer number of franchise areas, our
procedures cannot rely on a thorough Commission analysis of
effective competition for each franchise area in any timely
fashion. Moreover, it is clear that Congress intended for us to
adopt a simple, streamlined process for certification of local
authorities,l~ and to expeditiousl~ implement the rate
regulation provisions of the Act. 1 Delaying certification of
local franchising authorities until we make an affirmative
finding in each case as to the presence or absence of effective
competition would seriously undermine these objectives.

42. At the same time, we recognize that a cable
operator has a statutory right to be free of rate regulation if
effective competition exists and that the operator ought to have
an opportuni~ to be heard on the issue of effective
competition. 1 Accordingly, in order to balance these competing
concerns, we adopt the following procedure: We will presume that
the cable operator is not subject to effective competition.
Franchising authorities can rely on this presumption when filing
certifications with the Commission, unless they have actual
knowledge to the contrary. 141 The cable operator will then have

cable operator. While wireless systems may operate under a local
business license, NATOA argues, a franchising authority may be able
to impose only a fee and not reporting requirements. Further,
NATOA contends that federal law restricts local authorities' right
to regulate these systems to the same extent as cable operators,
citing New York State Comm'n on Cable Television v. FCC, 749 F.2d
804 (1984).

137 Communications Act, § 623 (a) (2), 47 U.S.C. 543 (a) (2). The
House Report also states that the Committee intends "that the FCC,
not the local franchise authority, determine whether a cable system
is subject to effective competition." House Report at 80.

131 btl Conference Report at 62 ("FCC shall seek to reduce the
administrative burdens on subscribers, cable operators, franchising
authorities, and the Commission") .

139 Communications
543(1) (2) (b).

Act, s 623 (1) (2) (b) , 47 U.S.C. s

140 a.u Nashoba Comments at 42.

141 In the next section, we will discuss the certification
pleading cycle in greater det~il. That pleading cycle will provide
sufficient time for cable operators to rebut the presumption of
effective competition before rate regulation takes effect.
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the burden of rebutting this presumption with evidence of
effective competition. This procedure, which we describe in more
detail below, will ensure that rate regulation can ~ implemented
as eXReditioualy a.poaaible in areaa where effective competition
does rlot exist, t-,t the administrative resources of this
Commiesion and loeal franchising authorities are used as
prudently as possible, that ther* is sufficient data upon which
to base a meaningful decision, that cable operators' views on the
presence or absence of effective competition can be heard, and
that systems SUbject to effective competition are not subjected
to rate regulation simply by operation of the presumption.

t3. We believe that using a presumption of no
effective competition is consistent with the 1992 Cable Act. As
Congress recognized in crafting the Act, the vast majority of
cable systems today are not subject to effective competition. 1Q

Moreover, such a presumption operates in our current regulations,
adopted prior to the 1992 Cable Act, which place the burden on
cable operators challenging a franchising authority's rate
determination to demonstrate that they are not subject to
effective competition. I.]

tt. To address cable operators' concern that they do
not have access to information necessary to mount a meaningful
challenge to the presumption of no competition,l~ we will
require competitors to respond within 15 days to requests from
the cable operator for relevant information regarding reach and
penetration if such information is not otherwise available.l~
We believe this requirement is necessary to achieve the goals of

142 au,~, Cable Act of 1992, § 2(a)(2), 47 U.S.C. §
547(a) (2); ~ouse Report at 29-30 ("[C]able's competitors serve, in
the aggregate, fewer than 5 percent of American households.")

143 au 47 C.F.R. § 76.33(a) and (a) (1) (presumption in
proceeding challengin9 franchising authority determination is that
effective .competition does not fl!xist; cable systems already
regulated remain subject to regulation pending a demonstration of
effective competition) .

144 ba, .I..a.Sl.a., MCTA Comments at 67.

la We also plan to initiate a rulemaking shortly proposing
that competitors be required to file with the Commission annual
registration statements containing these data. This should satisfy
the concerns of numerous parties regarding the availability of data
on cable competitors. SAI" LSL., Cox Comments at 60-61; TCl
Comments at 11; NATOA Comments at 26 n.l0; Wireless Comments at 9
10. Such a registration program also should eliminate the need for
cable operators to query competitors about their penetration and
reach as discussed in the text.
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Section 623 by en8uring that the threshold effective competition
determination ia baaed on a complete record. We do not agree
with.Wirele••I46 that requiring alternative distributors to
respond to cable operators' reque.ts for inf9rmation will cause
undue hardship to those distributors. Resp6t1'esmay be limited
to the numerical totals needed to calculate the distributor's
reach and ~netration in. the franchise area. Such information on
its own service should be readily available to an alternative
service provider. We will deal on a cas.-by-case basis with any
abuses by cable operators of their right to request effective
competition data from a competitor.

45. Contrary to Wireless's request,l~ alternative
distributors will be required to supply the necessary information
at their own expense, which we believe will be minimal. We see
no need to limit the number of requests to which an alternative
distributor should be required to respond, as Wireless
suggests. 14 A number of cable systems may need the information
from one national service, or a cable operator may reasonably
believe that it has recently become subject to effective
competition and should be entitled to the information necessary
to seek revocation of certification, even if it requested the
information previously.

46. We also believe that creating a presumption that
effective competition does not exist, and placing the burden of
proof on cable operators to rebut such a presumption, satisfies
any potential due process concerns.l~ Cable operators are in a
better position than franchising authorities or the FCC to
ascertain their competitors' availability and subscribership,
particularly in light of our requirement that competitors provide
operators with such information. Moreover, as competitors,
operators will be motivated to bring all competitive facts to
light. Not only would the Commission be insurmountably burdened
by having to gather such data in the first instance for franchise

°are.s across the nation, but it is not locally positioned, as is
the. operator, to obtain the most precise data on competition in a
given area. A finding of effective competition would serve the
interests of the cable operators. We find it reasonable to place
the burden on them, therefore, to rebut the presumption of no
effective competition. As discussed below we will give operators
an opportunity to challenge a finding of no effective competition.
prior to the imposition of rate regulation, by means of a

146

147

141

149

Wireless Comments at 10.

Wireless Comments at 9-10.

Wireless Comments at 9-10.

~ generally Mathewsv. Eldridge, 424 U.S. 335 (1976).
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IS2

petition for reconsideration of certification approval.l~ Any
timely-filed petition for reconsideration raising a challenge to
the finding that effective competition does not exist will
automatically stay the franchising authority's certification
pending our decision on the petition for reconsideration.
However, should we ultimately confirm the lack of effective
competition, the petitioning cable operator will be subject to
refund liability calculated from the date its petition was filed.
Moreover, to deter the filing of frivolous petitions for
reconsideration, we will adopt a rule prohibiting such frivolous
petitions (analogous to our rule against frivolous programming
access complaints). This will permit us to issue forfeitures
against cable operators who abuse the automatic stay provision.

47. Commenters agree with the tentative conclusion in
the Notice that the determination of effective competition should
be made on the basis of a franchise area. lSI Given the language
of Section 623(1) (1), which expresses the tests for determining
effective competition in terms of the "franchise area," we adopt
this tentative conclusion.

48. Section 623(a) (2) prohibits rate regulation if a
system is subject to effective competition. In order for any
system to be subject to rate regulation, therefore, the system
must be found not subject to effective competition. As proposed
in the Notice and argued by NATOA, if more than one cable system
is authorized to operate in a franchise area, separate effective
competition determinations have to be made for each system. IS2

49. The Notice sought comment on whether a
determination of effective competition for cable programming
services subject to regulation by the Commission could be made on
a system-wide, as opposed to franchise-area, basis. We suggested
that such larger geographic units might be more appropriate for
federal regulation and might harmonize with the uniform rate
structure provisions of the Act. In Commenters who discussed
this issue disagreed, arguing that this determination should also
be made on a franchise-area basis. Upon consideration of these
comments, we decline to adopt our original proposal. As NCTA

~ infra Section II.A.3.a. (2) (c).

lSI 8 FCC Rcd at 515-16. ~,~, CSC Comments at 25;
Shaumburg Comments at 4; NYSCCT Comments at 15-16; NATOA Comments
at 24 n.9.

NATOA Comments at 24 n.9; Notice, 8 FCC Rcd 515-16.

In Notice, 8 FCC Rcd at 515-16. For a discussion of the Act's
requirement of geographically uniform rates, ~ infra Section
II.A.5.a.
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suggests, regulation on a system-wide basis might have the effect
of "merging for regulatory purposes competitive and non
competitive franchise areas, thereby complicating rather than
simplifying our administrative task•. '" Thus, the effective
competition determination will be made on a franehise-area basis
for cable programming service complaints as well as basic service
regulation.

3. Regulation of the Basic Service Tier

a. Assertion of Jurisdiction over Basic Service and
Equipment Rates

(1) Jurisdiction Over Basic Rate Regulation

so. The Cable Act of 1992 permits regUlation of the
rates for "basic cable service" only if effective competition
does not exist. A franchising authority wishing to exert such
regulatory jurisdiction must certify in writing to the Commission
that: (1) the franchising authority will adopt and administer
rules with respect to the rates subject to regulation that are
consistent with the regulations prescribed by the Commission; (2)
the franchising authority has the legal authority to adopt,. and
the personnel to administer, such regulations; and (3) procedural
laws and rules governing rate regulation proceedings by such
authority provide a reasonable 0p,r0rtunity for consideration of
the. views of interested parties. Such a certification filed
with this Commission by a franchising authority will become
effective 30 days after filing unless the Commission finds, after
notice and a reasonable opportunity for the authority to comment,
that the franchising authority has not met one of the three
criteria listed above. 1M If we disapprove the certification,
the Commission must notify the franchise authority of any
revisions or modifications necessary to obtain approval.
Further, if we disapprove or revoke a certification, Section
623(a} (6) requires the Commission to exercise the franchise
authority's regulatory jurisdiction until that authority becomes
qual;fied by filing a new certification that meets the
requirements set forth above. Such new certifications become
effective upon approval by this Commission, which approval (or
disapproval) must be issued within 90 days of filing.l~

154
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1~

NCTA Comments at 66-67, n.65.

Communications Act, § 623(a) (3), 47 U.S.C. § 543(a) (3).

Communications Act, § 623(a) (4), 47 U.S.C. § 543(a) (4).

Communications Act, §623(a) (6), 47 U.S.C. § 543(a) (6).
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(a) Division of Jurisdiction Between FCC and
Local Governments

i . Background

51. The Act states that rates for basic cable service
"shall be subject to regulation by a franchising authority" Ql:
"by the Commission if the Commission exercises jurisdiction
pursuant to paragraph (6) .,,~8 Paragraph (6) of Section 623(a)
only permits the Commission to exercise "the franchising
authority's regulatory jurisdiction" when a franchise authority's
certification is disapproved or revoked, and then only until a
new certification is approved. In the Notice, we observed that
the scope of the Commission's authority to regulate directly
basic cable service rates thus appears quite limited. We
tentatively concluded that we can regulate basic cable service
rates only if we have disallowed or revoked the franchise
authority's certification. The Notice then reasoned that unless
a franchising authority seeks to assert regulatory jurisdiction
over basic cable service, the Commission would have no
independent authority to initiate regulation of basic service
rates. The Notice sought comment on this interpretation of the
statute. 159 However, the Notice also sought comment on an
alternative interpretation, based on the language of Section
623(b). That section mandates that we ensure by regulation that
the rates for the basic tier are reasonable, and would provide
broad authority for our regulation of basic service rates even
where tranchisinq authorities had not sought certification from
the Commission .161f

ii. Comments

52. Cable operators generally believe that· the
Commission can regulate basic service rates only if we have
denied or revoked a franchising authority's certification.~1
They base their conclusion on the plain meaning of the statute
and the legislative history and argue that Congress crafted the
Act in such a wa~ as to allow franchising authorities to decide
nQt to regulate. Q Franchising authorities and consumer groups

lSI Communications Act, § 623 (a) (2), 47 U.S.C. § 543(a) (2).

160

159 Notice, 8 FCC Rcd at 514.

Notice, 8 FCC Rcd at 515.

161 ~,~, The Falcon Cable Group' Comments at 14 -15; Cox
Comments at 54; NCTA Comments at 64; CATA Comments at 9-12.

lQ See, ~, Nashoba Comments at 23-26; Cole Comments at 12-
13.
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disagree, generally arguing that the Act requires the Commission
to ensure that rates f~ basic cable aervice are reasonable;ls
that the better interpretation-of section 623 is that Congress
gave the Commission authority to regulate basic cable rates
exc.pt where the franchising authority ~. c.rtified to
regulate; 161 and that any other interpretation would require the
franchising authority to file, and the PCC to spend limited
resources evaluating, "sham" certifications. 1M

iii. Di.cussiQO

53. After closely examining the legislative history of .
this prQvision and giving careful consideration to all the
comments on this issue, weare mQdifying the tentative pQsition
we formulated in the Ngtice. AlthQugh a literal reading of
Section 623(a) would limit our regulatory jurisdiction to
instances where we have denied or revoked a franchising
authority's certification, we do not believe that Congress
intended tQ create a regulatory vacuum in all cases where a
franchising authority was unable to obtain certification. 1M

Section 623(b) gives us a broad mandate over basic service rate.:
"The Commission shall, by regulation, ensure that the rates for
the basic service tier are reasonable. II As the Conference Report
states, the goal of this SectiQn lIis tQ prQtect subscribers of
any cable system that is not subject to effective competition

IS
~, ~, Municipal Comments at 8.

161
~ NATOA Comments at 19. _

1M ~ Municipal Comments at 11-12. By filing a knowingly
inadequate certification, which would be denied, an authority could
ensure FCC regulation of rates under the narrower interpretatiQn
proposed in the Notice.

1M Although the House RepQrt states that Section 623 (a) (6) was
int.nd.d to "specif [y] the scope of the PCC's authority to regulate
rates in lieu of a franchising authority, n House Report at 81,
Section 623(a) (6) specifically refers to our assumptiQn Qf
jurisdiction in cases of denial or revocation and is silent
regarding our authority in cases where a franchising authority dQes
not seek certification.

SSA urges us not to regulate in cases where a franchising
authority fails to seek certification, arguing that this will
lessen burdens on small operators. As stated in the text, we will
not, fQr the time being, regulate basic rates where a local
government elects not to seek certification out of a belief that
rates in its community are reasonable. We also are taking steps to
lessen the burdens of rate regulation on small operators, ~ infra
section II.A.S.f.
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from rates that exceed the rates that would be charged if such a
system were subject to effective competition."I~ Based on the
broad langtJ.ge of Section 623(b), and the fundamental goal of the
rateregulation 'I'oviaions to protect aubacribers from eKcea.ive
rat.s, we conclude that our jurisdiction over basic rates i. not
limited to those instances when a franchising authority's
certification has been denied or revoked.

54. While we are mindful of the responsibility which
the Act places on us, we believe that in order to carry out this
obligation, we must coordinate and cooperate with local
franchising authorities. Local franchising authorities are
envisioned as the primary regulators of basic service rates under
the Act's framework. We do not, therefore, assume jurisdiction
at this time in all cases where a franchising authority does not
apply for certification. We are particularly reluctant to
override a locality's decision not to regulate rates. Under the
interpretation urged upon us by certain commenters, the
Commission would have to regulate even if the franchising
authority opposes rate regulation. This would lead to potential
local/federal conflicts, and seems counter to Congress' desire to
vest in local franchising authorities the primary authority to
regulate basic rates.

55. We are concerned, however, about situations where
a franchising authority chooses not to file a certification
because it knows that it cannot meet certification standards,iA
particularly when it does not have the resources to administer
rate regulation or the legal authority to act, but nevertheless
believes that rates should be regulated. However, in providing
that franchising authorities lacking the resources to regulate
can affirmatively request FCC regulation of basic cable rates, we
will presume that franchising .authorities receiving franchise
fees have the resources to regulate. Any such franchising
authority seeking to have the Commission exercise jurisdiction
over basic rates will be required to rebut this presumption with
evidence shOWing why the proceeds of the franchise fees it
obtains cannot be used to cover the cost of rate regulation.··

Conference Report at 62.

1. Consistent with the statutory language, if such a
franchising authority files a certification that is denied or
revoked, we will regulate the basic service rates of the cable
system if it is not subject to effective competition until the
franchising authority cures the certification defect.

•• We previously required an analogous showing by a
franchising authority to justify charging .a franchise fee in excess
of three percent. The franchising authority was required to show,
inter alia, that the increase would be necessary to further the
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The franchising authority must present to the Commission a
detailed explanation of its regulatory pJ:ogram. This showing
should demoftstratetn.t its franchis. fees are insufficient to
fund the additional activities re~ired to administer basic rate
regulation. If the Commis.ion determines that the franchise fees
cannot reasonably be expected to cover the present regulatory
program, as well as basic rate regulation, it will assume
jurisdiction.

56. Similarly, where a local franchising authority
notifies us that it lacks the legal authority to regulate basic
service rates, we will assume jurisdiction until the local
government secures such authority. Local governments requesting
us to assume jurisdiction on this ground should submit with their
request a statement detailing the nature of the legal infirmity.
If an otherwise qualified franchising authority does not meet the
other certification requirements, ~ that its rate regulation
rules are not yet consistent with ours (section 623(a) (3) (,A», or
its procedural regulations do not provide interested parties an
opportunity to comment (Section 623(a) (3) (C», we will
automatically assume jurisdiction in the former case we will
permit the authority an opportunity to cure the defect before
assuming jurisdiction in the later case. ~ infra Section
II.A.3.a(2) (d). We presume that otherwise qualified authorities
will readily be able to do so, but, as required by Section
623(a} (6), we will assume jurisdiction until the franchising
authority cures the defect.

(b) Preemption Issues

i . Background

57. Section 623(.) (3) (8) of the Communications Act, as
amended, requires that a franchising authority be able legally to
adopt regulations consistent with those we establish for basic
cable rate regulation. The Notice sought comment on whether a

franchise authority's planned local regulatory programs. 47 C. F. R.
Section 76.31 (a) , 76.31 (b) (1984) . Application of Total
Communications of Irving, Inc., FCC 74-157, 45 FCC 2d 525 (1974)
(purpose of the showing required by Section 76.31(b) was to allow.
the Commission to obtain specific information on how a franchise
fee would be expended on a proposed local re9Ulatory program);
General Television of Minnesota, Inc., FCC 74-578, 47 FCC 2d 60
(1974) (franchise authority sufficiently showed the excess fee to
be reasonable, in light of the community'S extensive supervisory
program, setting forth substantive details· on its local Cable
Television Commission, the yearly operational budget for the local
cable commission, including an itemized list of operational
expenses, as well as a ten-year projection of its gross subscriber
revenues and resultant franchise fee paYments) .
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franchise agr.ement barring rate regulation would prevent a
franchising authority from certifyinsr that it had the "legal
authority" to r'1\11ate rates. The BQt;ic. also sought comment on
whether f~ancbising' authorities derive their powers to regulate
from state an4 local law alone, or wheth.r the Cable Act may
itself be.an indtpen4entsourc. of authority to regulate rates.
If the Cable Act empowers franchise authorities to engage in rate
regulation regardl••• of state law or franchise agreements, the
Notice questioned wbat Congre.·s intended by enacting Section
623(a) (3) (B). The Hotice also sought comment on whether the
Commission's exercise of basic service rate regulation authority
pursuant to Section 623(a) (6) in a state prohibiting rate
regulation would in fact constitute preemption of state law, and
if so, whether the Commission could confer this power to regulate
basic service rates on franchising authorities where they
otherwise would be without such power.l~

ii. Comment.

58. Many municipal and state governments, NATOA, and
CFA argue that the Act provides an independent source of
authority for municipalities to regulate rates .111 CFA, for
example, argues that the language 9f Section 623(b), which
provides that "[t]he Commission shall, by regulation, ensure that
the rates for the basic tier are reasonable" is preemptive in
nature and evinces congressional intent that basic cable service
be regulated where no effective competition exists. ln NATOA
argues that Section 623 "represents a comprehensive effort by
Congress to regulate cable rates and demonstrates a clear intent
to preempt incompatible state law, thus making an explicit
statement of preemption unnecessary. ,,113

170 Notice, 8 FCC Red at 516.

111 au, L.5iL., Dade Comment. at 6; Dover Comments at 7;
Baltimore Comments at 3; NATOA Comment. at 28-29; CFA Comments at
127-129.

In CPA Comments at 127-130.

113 NATOA Comments at 28-29, citing New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324, 334 (1983). NATOA's reliance on this
case is misplaced. The issue in lI,w Mexico was whether New
Mexico's laws could be applied to on-reservation hunting and
fishing by nonmembers of the Apache Tribe, or whether such
application was preempted by federal law. In discussing its prior
line of cases concerning tribal and state authority over Indian
reservations, the Court discussed the "special sense in which the
doctrine of pre-emption is applied in this context. [Citations
omitted.] Although a State will certainly be without jurisdiction
if its authority is pre-empted under familiar principles of pre-

48



59. Cable operators contend that the Act provides no
~ independent authority for a state or a franchising authority to

regulate if state law or franchise agreements bar rate
regulation. 174 TCl argues that if the Act confers independent
legal authority, then Sections 623(a) (3) (I) and (a) (4) (I) are
meaningless. 175 TimeWarner contend. that only the statea can
bestow regulatory authority on cities; the federal government
cannot provide the cities what the state has cho.en to withhold.
Further, TimeWarner argues that the plain language of the Act is
clear: a franchising authority must have the legal authority to
regulate. 176

iii. Discussion

AA. Preemption of Franchise
Agreements

60. Cable operators argue that under state contract
law, a franchising agreement prohibiting rate regulation, or that
is silent on the issue, renders the franchising authority without
"legal authority" to regulate rates as a matter of contract
law. ln We disagree. Section 623(a) was taken from the House
bill, and the House Report states the following:

The Commission shall not establish as a
condition of certification that the franchise
agreement between a franchising authority and
cable operator include a provision allowing
the franchising authority to regulate the
cable operator's rates .... The Committee
intends that, as a matter of federal law,

emption, we cautioned that our prior cases did not limit pre
empt.ion of state laws affecting Indian tribes to only those
circumstances." 14. at 333-34. The Court then indicated that in
the tribal context, the cases have rejected "a narrow focus on
cong~essional intent to pre-empt state law as the sole touchstone"
and have rejected the proposition that an express congressional
statement is required. Rather, in this context the CoUrt finds
preemption unles. the state interests are sufficient to justify
assertion of state authority. .l.d. at 334.

174 au,.I..a.£,., The Falcon Cable Group Comments at 15-16 ;
Continental Comments at 16; NCTA at 69; TimeWarner at 26-28.

175 TCI Comments at 46.

176
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TimeWarner Comments at 26-28.

In ~, ~, Continental Comments at 16-18; TCl Comments at
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1.,.

except as provided in Subsection 3(j) all
franchising authorities, regardless of the
provisions in a franchise agreement, shall
have the ri9b~ to regulate basic cable
service rates if they me.t the conditions in
seetiOft623 (a) (4) .I'"

61. The House Report language is strong authority for
preemption of franchise agreements b.rring rate regulation.
Moreover, Congreas expressly grandfathered specific types of rate
regulation .gr....nt. in Section 623(j) ;IN had it intended that
all such agreements would continue in force and effect, Section
623 (j) would be supu-fluou.. Given the fundamental rule of .
statutory construction that effect .hould be given to legislative
clauses if pos-sible, I. and the House Committee's explicit
direction, we find that all provisions in franchising agreements
barring rate regulation by franchise authorities are preempted by
federal law. We not. in this regard that, given the much more
inclusive standard used for effective competition under our
previous regulations and the 1984 Cable Act's ban on rate
regulation unless that standard was met, it is unlikely that many
franchising authorities would have n.gotiated for rate regulation
authority in their agreements. To read the Act as permitting the
rate regulation restrictions of existing franchise agreements-to
govern, despite the major change made in the 1992 Act's
definition of effective competition, would nullify its effect in
many cases, and frustrate its pUrPOse of ensuring that consumers
pay reasonable cable rates.

BB. Preemption of State Law

62. The second preemption issue raised in the Notice
is whether a franchising authority in a state that bars rate
regulation at the state or local level would have the "legal
authority" necessary to be certified to regulate basic cable
rates. There are two types of state statutory schemes
-potentially at issue. The first .rises where rate regulation is
barred at the state level, ~ where neither the state nor the
locality may regulate rates. The second arises where the state
retains rate regulatory authority at the state level but provides
localities the legal authority to enter into franchise
agreements. We will discuss each of these issues in turn.

House Report at 81 (emphasis supplied) .

179 Section 623 (j) of the Conmmications Act grandfathers rate
regulation agreements made before July 1, 1990, where there wa. no
effective competition under Commission rules in effect on that
date.

1. ~ Sutherland Statutory ConstructiQn, § 46.06.
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