
cable operators, franchising authorities, and the Commission. At
the same time, we anticipate that the price cap requirements we
adopt, coupled with the opportunity we include for cost showings
tQjustify otherwise presumptively unre.aonable rates, will
est~i.h a regulatory framework that will assure that basic
s8"1.· tierra.... are reaaoJ1able and will also e.ffectively
balaD\:e·· the atatutory goals and factors we are directed to use
for makiBg that determination.

(c) Local Authority Discretion

i . 'aclgrrounci .

la,. As indicated, in the NAtice we proposed to adopt
a benchmark as the primary mechanism to regulate the rates for
the basic service tier with cost-of-..rvice procedures invoked
only if cable operators seek to justify a rate higher than the
price defined by the applicable benchmark. The Notice did not
specifically address whether local authorities should have
discretion to choose cost-of-service regulation.

ii. Comments.

190. While not nece.sarily addre.sing local authority
discretion to elect cost-of-service regulation, most cable
operators oppose cost-of-service regulation. 4M Others directly
oppose allowing local authorities to elect cost-of-service
regulation. 4U NATOA and other commenters, however, cORtend that
franchising authorities should be permitted to elect cost-of­
service regulation." They assert that there should be symmetry
in the Commission's overall regulatory scheme, i.A., if cable
operators are able to elect cost-of-service regulation to justify
rates above the benchmark, local authorities should be permitted

4M bA, -.....a.., AdelphiaII Comments at 45-49; Armstrong Comments
at 16-17; Carib Comments at 5; CIC Comments at 11-12; Cole Comments
at 24-25: Comeast Comments at 22-29; Continental Comments at 26;
Cox Comments at 8-11; NCTA Comments at 11-14; Newhouse Comments at
10; Prime Comments at 4; TCl Comments at 15-22; Time Warner
Comments at 17-20.

~~, Comcast Comments 22-29; NCTA Comments at 13.

~ ~, ~, Austin Comments at 48-49; Montana Comments at
2; NewBern Comments at 9; NATOA Comments at 45, n.20; NewBern
Comments at 9, 18-22; NYConsumers Comments at 8; Rapids Comments at
30-31.
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to elect it if they believe that rates below the benchmark are
excessive in relation to costs.~

iii. Ai'SU.iQD. -

1'1. A8 indicated, we believe that the best method of
regulating ~.ic service' tier rates is to set rates initially
using benchmarks and then to apply a price cap approach on a
going-forward basis. This approach will be the primary mechanism
for regulating basic service tier rates, with cost-of-service
procedures playing a secondary role. We believe that permitting
franchising authorities to elect cost-of-service regulation as
their primary mode of regulation would strike a different balance
of statutory objectives, one that could substantially increase
administratoive burdens on cable operators at the local level and
on the Commi..ion •• it reviews local cost-of-service decisions.
We believe that the imposition of such ~rdens would be less
consiatent with statutory objectives than the approach we have
selected. Accordingly, we conclude that we will not permit local
authorities to elect cost~of-service regulation for the basic
service tier. Rather, local governments must apply the benchmark
system of rate regulation we adopt herein.

(d) Basic Rate Level in Comparison to Other Tiers

1'2. In the Notice, we noted that the creation of a
low priced basic service tier could incr.ase the number of
potential subscribers able to afford basic tier service.~ The
Notice also acknowledged, however, that a mandated low-priced
service tier could give cable operators an incentive to include
only the statutorily required channels on their basic tiers. 46

We asked for comment on the extent to which Congress intended a
low priced tier, and the extent to which our rate regulations
should not effectively restrict a cable operator's discretion to
provide programming on the basic tier beyond the minimum
statutory components. We tentatively concluded that any rate
regulation approach we adopt should effectuate fully the goals of
the cable Act without unintentionally limiting either a cable
operator's discretion to tier programming services directly, or
the continued growth of cable programming services indirectly.

ii. CQWlDt•.

~ ~, ~, Dover Comments at 15-16; Municipal Comments at
15.

NQtice, 8 FCC Red at 518-519 .

..., ~.
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193. The cable industry and others argue that Congress
favors the establishment of a low-cost ~sicservice tier
consisting mainly of broadca.t statiooa.~ Comeaat asserta that
Congr•••ppcn:"t•• low-pricecl mini.. Mrviee tier because it
found that br0a4ea.t stations are the 1IlO8t popular programming
oftered by cableoperators.-· New B.dford, however, contends
that a low-coat baeie tier is nec....ry to faQilitate affordable
acce.a to cable ..rvtces tor the elderly and lower income
subscribers... Austin, Palm De.ert, and S<::haumDurg agree that
the Cable Act intended to produce low rates for basic service,
but claim that cable operators should offer more than just a
stripped-down version of basic tier service.'~

194. CFA opposes a broadcast-basic-only tier and
states that it is contrary to Congress' rejection of specific
proposals to limit which programming operators could include in
the basic tier." CFA and others al.o contend that the term
"low-priced" was u..d by Congre•• in order to prevent cable
operators from loading exce••ive co.t. on basic tier
subscribers.~ USA avers that Congre•• opted for reasonable,
rather than low-priced, basic tier rates so that subscribers
could continue to receive high quality programming.~ NYNEX
asserts that an artificially low basic tier rate would give cable
operators a competitive edge and di.courage competition. Mn

Finally, TIA maintains that a low-priced basic tier would stifle
the cable industry'S ability to invest in new technologies.'·

iii. Di.cy,s.ion.

~ ~, ~, Comcast Comments at 14-15; NewBedford Comments
at 4; Newhouse Comments at 5; Northland at 10-11.

Comcaat Comments at 14-15.

.. NewBedford Comments at 4; Somerville Comments at 4.

493 Austin Reply Comments at 10-11; Palm Desert Comments at 10;
Schaumburg Comments at 7.

CPA Reply Comments at 15-15.

495 CFA Reply Comments at 15-16; McKinney Comments at 7;
NewBern Comments at 7.

USA Comments at 11.

NYNEX Comments at 2.

TIA Comments at 19.
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l'S. Aa we stated in the Hotic., a low-priced basic
tier couldincr.... the number of subscribers who would be able
to afford it. It would be po8sibl. for the Commission to
establisb'rat. regulation requirements that would encourage or
mandate a low-~riced besic s.rvice tier. We could, tor example,
provide for greater rate reductions for the basic service tier
than fo.- cabl~progr"'ingservic... This, combined with other
po••ible f"'ures,of the framework for rate regulation of cable
service, could effectively prevent cable operators from charging
generally the same level of rates for the basic tier as for
higher tier8.~ ,

196. The potential benefits of a low cost basic tier
in comparison to other tiers, however, must be balanced against
the likelihood that suppressing price levels for the basic tier
would give cable operators incentive. to move services to the
other tiers ~here they could receive relatively higher prices.
We are not persuaded that this is preferable to a framework that
permits a somewhat higher price for the basic tier, but one with
more programming potentially available on it.

197. In addition, regulations that ,would encourage or
mandate a relatively lower price for the ba.ic service tier than
for higher tiers would complicate rate regulation of cable
programming services. Mandated separate rate levels for basic
and higher tiers would require, for example, more extensive
analyses of industry data and a careful examination of the impact
of different rate levels on the cable industry, program
suppliers, and consumers. Widely disparate rate levels would
additionally increase the burdens on cable operators and rate
regulators and the complexity of their decision making. We are
unpersuaded that the possible benefits of a mandated low-priced
basic service tier outweigh the added regulatory complexity it
would bring. We prefer to take a more cautious approach at the
initial stages of rate regulation for the cable industry and to
avoid creating incentives that could reduce the number of
services on the basic tier. Accordingly, we will not adopt a
regulatory framework for cable service in this Report and Order
that 'seeks lower rates for the basic service tier in comparison
to higher tiers." Instead, we establish a framework for rate

~ Separate strict cost-of-service standards for the basic
service tier could additionally restrict the ability of cable
operators to charge r.te. for the basic tier that are comparable to
rates for higher tiers.

,. This do~s not mean, of course, that we are unconcerned
about the price for basic service. OUr regulations are designed to
assure that rates for the basic service tier are reasonable. We
conclude here only that we will not seek a low priced basic tier
that requires shifting of a significant share of a system's costs
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regulation that is tier neutral. JOI Thus, as we explain in
succeeding portions of this Blpprt end OIdor, we are establishing
the same framework for calculating reaaonable rates for both the
ba.lc service tier and cable programming services. 5IJl

to other tiera 01: encourages operators to reduce the level of
programming carried on the basic tier.

SOl OUr regul.1:ions provide that the permitted charge per
channel will be c.lculated as an average across all tiers. The
manner of determining the permitted per channel charge is explained'
and governed by FCC Form 393 that we are adopting in this RcgQrt
and Order. a.a Appendix D. The permitted charge per channel,
prior to adjustments for inflation and external costs, will be the
same for all tiers. In addition, the benchmark formula is based on
prices that are averaged across all tiers. Per channel charges
calculated in this w.y and compared to a benchmark that is based on
tier-averaged r •••• , will effectuate our cletermination that rules
defining lawful rate. should be tier neutral. Such per channel
charges are also administratively simpler for cable operators and
regulators to use than would be separ.te requirements for each
tier. Thus, these provisions will help achieve the statutory
requirement of reducing burdens on cable operators and regulators,
although permitted charges for tiers can vary due to different
external costs. This will not create incentives to shift
programming between tiers because operators can recover incremental
increa~es in external costs on either tier fully. au. n. 607,
supra.

501 In the lfOticc, we proposed a cost-based regulatory
alternative that would permit us to prescribe guidelines for basic
service rate regulation by the local franchising. authority that
used an individual system's costs to define reasonable rates.
Notise, 8 FCC Red at 523, paras. 53-56. We requested comment on
the proposal that franchising authorities be required to find

.reil80Dable basic ••rvice rates that allow reoovery of at least the
direct costs·of the channels in the basic tier, and that would also
include a nominal contribution to tbe j oint and common costs of the
system as a· whole. Cable operato1'8 uniformly oppose using this
alternative. III,~, CIC Comment. at 12-13, Cole Commen~. at
29;eontinental COIMIel'lts 34-35;- Media <Jeneral Comments at 8; Time
Warner Comments at 34. Media General contends that such an
approach would contradict the Cable Act's requirement that rates
only include 8uch portion of joint and. cOlllftOn costs aa is properly
allocable to the ba.ic service tier. Media General Comments at 8.
ctC, eole, and Continental alaoa...rt that this approach contains
the same administrative di8adyantag.. .s traditional c08t-of­
s.rvice regulation. Municipalities, however, favor this cost-based
alternative. JIa, A.aJL., Austin C01IIIMtnts at 47-48; Dover Comments
at 15; Minn. COIIIftents at 13; Municipal Comments at 15; Rapids at
29. Austin and Rapids claim that this alternative would satisfy

130



1,---

(e) Adoption of a Benchmark System to Govern Rates for
the "sic Servi~e Tier

1'8. In this ..ction, we clellCribe the benchmark systam
that will be incorporated into our framework for regulation of
basic tier rates. At the heart of our scheme is our benchmark
fOX"IINla Which ia,m... on our analysia of the average rates of
systems subject to effective cownpetition. We additionally
explain how the benchmark formula will be used to calculate a
competitive benchmark rate for each cable system with which the
system's current aDd/or September 30, 1992 rates can be compared
to determine the initial regulated rate level for the basic.
service tier.

AA. The Competitive Benchmark

i. Background.

19'. In the Notice we so\lght comment on several
benchmark alternatives: rates charged by systems facing effective
competition; past regulated rates; 1992 average per-channel rates
of cable systems; or the average or typical costs of providing
cable service.~ Concurrently, we selected a random sample of
approximately 300 cable systems from which we sought information
concerning current prices, past prices, and system
characteristics to aid in designing an appropriate benchmark. SOI

We also obtained information from 141 systems appearing to be
subject to effective competition, as defined by the statute,
which submitted the same information so that the benchmark could
also take into account the rates o~ systems subject to effective
competition. 505

ii. Cowents.

the Cable Act's intent tbat basic service rates parallel rates
charged by competitive systems. Dover and Municipal believe that
the data necessary for this regulatory ..thod is either readily
available already or easily obtainable if required. We ·reject this
approach since rate regulation based on the direct costs of signals
plua a nominal cODt~ibution to joint ancl common costs would permit
costs to be shifted from the basic tier to higher tiers.

a.. Iotioe, 8 FCC Red at 521-22.

SOl Order, 8 FCC Rcd 226 (1992). For information concerning
the survey instrument and the survey results, see Appendix E.

505 ~. A notice of availability of an electronic compilation
of the survey results was placed in the public record on February
24, 1993.
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, 200. Bat.. Qf·· SyIS:... suaj let "0 Effaet,iye
cgmpetit4.Qn. AmoIilg' the various alternative benchmarks, cable
operators, municipalitie., telephone c~anies, and other
ce8menters expre.. the strongest support for the alternative
based on rate. charged by systems facing effective
cOllpetitiOll.- pani.s endorsing this alternative aver that it
would. not be undUly bUrdensome to ..ini.ter, and would also beat
achi'" COQgt'e••' paramount directive to ensure that .ubscribers
only pay rates reflective of effective competition.~ On the
other hand, soN cable operators, municipalities, and other
commenters oppoaing this approach que.tion whether the eXisting
small number of cable systems subject to effective competition
can produce a statistically valid bencn.ark." Several parties
also maintain that rates charged by systems subject to effective
competition would be skewed since short-term price wars in
overbuild situations have created artificially low rates.~
Finally, Dover and Municipal contend that this benchmark approach

506 au, LJL., AGs Comments at '-8; Atlanta Reply Comments at
2; Austin et. al. Comments at 41-43; Ayden Reply Comments at 2;
Bayonne Reply COftIlftents at 8-9; Bell Atlantic Comments at 6-8;
Clinton Reply Comments at 2; Comcast Comments at 29; Continental
Comments at 29-30; Fairborn Reply Comments at 2; Georgetown Reply
Comments at 2; Greensboro Reply Comments at 2; Greenville Reply
Comments at 2; Henderson Reply Connents at 2; Iowa City Reply
Comments at 2; Kinston Reply Comments at 2; Laurens Reply Comments
at 2; Laurinberg .eply Comments at 2; Municipal Reply Comments at
24; NATOA Comments at 41-42; NCTA Comments at 17-19; NMCC Comments
at 2-3; Owensboro Reply Comments at 2; Pi.cataway Reply Comments at
2; Reidsville Reply Comments at 2; Ban Diego Comments at 4 ;
SchaUmburg Comments at 8; Thousand oaks Comments at 14-15; Time
Warner Comments at 24; Titusville Reply Comm.nts at 2; Worthington
Reply Comments at 2. We also note that many parties advocating a
benchmark methodology contend that benc..rks should be calculated
on a per-channel baais. a..,~, AdelphiaII Comments at 53-56;
Be~l Atlanticeo..llts at 6-8; CIC C_nt. at 16-18; Discovery
Comments at 6-10; Bftcore Comments at 12-13; Newhouse Comments at
11; Tallahassee Cca.ents at 2; Tel Reply Comments at 10; Time
Warner Comments at 21-25; Viacom Reply Comment at 9-11.

~ ala, ~, AGs Comments at 6-8; Austin Comments at 41-43;
NATOA Comments at 41-42 .

.. ba, A.aJL.,AdelphiaII Comments at 56-57; Dover Comments at
10-11; Palcon C~ts at 28; Municipal ColIIIl8nts at 11; NAB Reply

.Comments at 13; ltfJ Conaaents at 11 ; Rapid. Comments at 25. Although
NCTA favors this affroach with modifications, it too raises this
issue. NCTA Comments at 17-19.

- CIC Comments at 27; NCTA Comments at 18; Northland Comments
at 25-27; SDA Comments at 10; Time Warner Comments at 24.
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also fails to a4dr••• whether cable syatems s~ject to effective
competition are truly competitive with one another and, if they
are, whether their costs are representative of other cable
sy.teu•510

201. JMt,. JMml1at.d latM. cable operators along with
sev~al ~icipalities and telephone companies oppose
implementing benchmark regulation based upoD the historical rates
charged by cable operators in previous years. 511 MCTA and others
argue that the commission should not rely on past regulated
rates, frOlR either 1.84 or 1986, since those rates were.
suppressed below competitive levels by franchising
authorities. 51% cable operators also maintain that no past
regulated rate adjustment mechanism would fairly take into
account the effect of cable systems that were acquired, upgraded,
rebuilt or integrated with adjacent systems since 1986. 513 MCTA
and Intermedia contend that a major flaw in establishing a
benchmark based on past regulated rates adjusted for inflation,
is that it would not reflect the spiraling increases in cable
operators' labor and benefit costs, costs that have outpaced
inflation since 1984. 514 Finally, Adelphia avers that a past
regulated rate benchmark would ignore the fact that, in 1986,

Dover Comments at 10-11; Municipal Comments at 11.

m Ade1phiaII Comments at 57-60; Bell Atlantic Comments at 7;
Cole Comments at 28; Continental Comments at 30-31; Falcon Comments
at 28-30; Intermedia Reply Comments at 3-6; NCTA Comments at 21-23;
NJ Comments at 19; Rapids Comments at 26; TIA Comments at 21-22.

512 au, LJLa., Ade1phiaII Comments at 57-60; Cole Comments at
28; Continental Comments at 30-31; Intermedia Reply Comments at 3­
6; MCTA Comments at 20. Parties contend that enactment of the
Cable Act of 19.4 supports this contention since it was premised on
the need to liberate cable systems from artificial rate restraints.
Adelphia avers that rates in effect in 1986 were artificially low
because they reflected the urban market "bidding wars" for cable
franchises. In addition, Continental claims that many cable
systems in 1986 were operating under local government imposed
multi-year rate freezes. .

SI3 alA, .I..a..SiLa., Cole Comments at 28; Continental Comments at 30-
31. Bell Atlantic and Rapids add tbatan adjusted past regulated
rate would also not account for changes in operating efficiency
achieved by cable operators since either 1984 or 1986. Bell
Atlantic Comments at 7; Rapids Comments at 26.

514 Intermedia Reply Comments at 3-6; NCTA Comments at 22.
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cable operators often included a number of cable networks and
superstations in the composition of their basic offerings. SIS

2.2. ~rad~cates,,seat. governmental
organi••tiona, aad, ot:ber., fa110r i1llPle.nting a benchmark based on
past r.l.a,e.....r.t•• ~... · epA and ••11SOUth argue that cable
rat..froGi19•• '01'1'" shoUld be a..UIled to be rea.onable since
they r'Pre••nt charg.s that were d.8IMM! acceptable when rates
were subject to regulation or ov.rsight by local franchis.
authorities. 51? Connecticut contends that a benchmark based on
1986 rates, but adjusted for inflation, would: eliminate the
excessive rate increase sinee 1986, protect cable systems that
could cost justify rat. increases above the CPI, and r.ward
operators who' have efficiently kept their costs below the CPI's
level. SII BellSouth and Connecticut also state that this
approach would have the advantage of ensuring that benchmark
rat.s throughout the nation will be reasonable for all individual
systems. 519

203. Ay.rag. lAte.. Municipalities, stat. governmental
organizations, tel.phone companies and others oppose using a
benchmark based on an average of the rates currently charged by
all cable operators.1» Most of thecommenters opposing such a
benchmark contend that it would incorporate monopoly profits
included in existing cable rates, and would result in violating
the Cable Act's intent to protect consumers from noncompetitive
unreasonable cable rates. n BellSouth maintains that this

515 AdelphiaII Comments at 58.

516 ~, L.Sl.a., BellSouth Comments at 2-7; CFA Comments at 87-
89; Conn. Comments at 9; MCATC Comments at 8; NMCC Comments at 3.

517

511

Bell South Comments at 2-5; CFA Comments at 87-89.

Conn Comments at 9.

519 BellSouth Comments at 5; Conn. Comments at 9.

DO iaa" ......' Austin Comments at 43-46; Bell Atlantic Coanents
at 7; Bel1Sout~ Comments at 5-6; Comeast Comments at 29; Dover
comments at 14; Fairfax Reply COmments at 16-17; Lakeville Reply
Camqaents at 2; Lower Merion Reply Ccx.ents at 3-4; Minn. COIlIIDel1ts
at 11; MCATe C<:Haments at 8; Municipal COINHnts at 14; NCTA Comments
at 24; NJ Comments at 19; NMCC Comments at 2; Rapids Comments at
26; TIA Comments at 22.

nl Austin Comment. at 43-46; Bell Atlantic Comments at 7;
Comcast Comments at 29; Dover Comments at 14; Minn Comments at 11;
Municipal Comments at 14; NJ Comments at 19; Rapids Comments at 26.
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benchmark propoaal woulq also force cable syste~ to resort to
co.t-of-service regulation since there is a likelihood that many
systems wouldbave qperational costs above the average embedded
coat._ ~~d in· any average ratecalC\llat;on~m On the other
hand, Continental, MCTA,. and Time Warner ••••tt that a bencJm\ark
fouacledonc\lrreut average rates would be readily available and
could be UNci •• eit.ber a stop-gap meawre, or, in conjunction
with the jroposed benchmark based on rate. of competitive cable
systems. 5

20. • Ayer.. 0; Tygical SptM ~Ii'. Cable operators
uniformly oppose any benchmark ba.ed on averige costs and
application of coat-of-service principles.!M They claim that a
cost-of-service benchmark would: be at odda with the intent of
the Cable Act, be am.inistratively difficult to implement; and
would have all the undesirable characteristics of trad1tional
cost-based regulation. 525 Municipalities and broadcasters,
however, favor a cost-of-service benchmark and maintain that it
would best achieve Congr~ss' intent to produce reasonable cable
rates by limitigp the cable operator to cost plus • reasonable
rate of return. Austin, CFA and NAB all present specific
modified cost-bas.d benchmark proposals that they assert would
result in achieving reasonable rates without the negative .
incentives normally associated with traditional rate of return
regulation. 527

BellSouth Comments at 6.

523 Continental Comments at 30-33; NCTA Comments at 24-26; Time
Warner Comments at 30.

5~ a&A, ~, Adelphia Comments at SO-51; Comeast Comments at
29; Continental Comments at 35-36; Falcon Comments at 31; NCTA
Comments at 27; Time Warner Comments at 33.

5ZS l.si.

526 au" JL..SI.,., Atlanta Reply Comments at 3; Ayden Reply
Comments at 3; Austin Comments at 46-7; Clinton Reply Comments at
4; Conn. Comments at 7; Dover Comments at 14-15; Georgetown Reply
C~nts at 3; Gr.eft8boro Reply Comments at 3; Greenville ~eply·

CQlllleots at 3; Henderson Reply CoaaDenta at 3; Iowa City Reply
C~ts at 31 Kinaton Reply CO_llta at 3; Laurens Reply Comments
at 3; Laurinberg Reply Coanents at 3; Municipal Comments at 14 -15 ;
NAB Reply Comments at 17-22; NATOA COIIIIents at 42; NMCC Comments at.
2; Owensboro Reply Comments at 3; Piscataway Reply Comments at 3;
Reidsville Reply Comments at 3; Titusville Reply Comments at 3;
union Reply Comments at 3; Worthington Reply Comments. at 3. .

su Austin Comments at 12-14, Appendix B; CFA Comments at 86­
93; NAB Comments at 14-22.
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iii. Discussion.

205. As indicated above, the Cable Act of 1992 permits
us to place primary weight on rates of systems subject to
effective competition as we fashion regulations governing rates
for the basic service tier. The statutory findings, the overall
structure of the Act, the statutory goal for the basic service
tier, and the statutory factors reveal a congressional concern
that rates of systems not subject to effective competition may be
excessive when compared to rates of systems that are subject to
effective competition. Our industry survey reveals that, in
fact, non-competitive rates exceed competitive rate levels by
approximately 10 percent. 521 There is, therefore, a strong
poi icy basis grounded in the statute and the underlying
congressional intent for the Commission to place substantial
weight upon the rates of systems subject to effective competition
as the primary measure of the reasonableness of rates for the
basic service tier.

206. We are not persuaded that the other possible
bases for measuring and setting cable service rates would be
superior for establishing a standard of reasonableness. Past
regulated rates could be considered reasonable because they were
subject to local oversight. However, past rates adjusted upward
by a general industry index would not account for significant
capital outlays incurred since that time, as commenters point
out. We believe that adjusting for past capital improvements
could require significant· regulatory oversight and substantial
expenditure of industry and regulators' resources. In addition,
a past regulated rates approach would not address systems not in
existence in 1986.

207. We also do not believe that average industry
rates by themselves can form the basis for defining reasonable
rate levels because, by definition, average industry rates merely
reflect current rates. However, average industry rates provide a
useful measure of the extent to which current industry rates
overall exceed competitive levels and thus, by comparison with
competitive systems' rates, enable identification of the rate
differential between systems subject, and not subject, to
effective competition. We also do not believe that average
system costs could at this time form the basis for defining the
reasonable level of cable service rates. Although the Notice
requested such data, there is simply insufficient information in
the record to permit identification of typical system costs.n9

~ n.129, supra.

5~ In the Second Further Notice, however, we will seek further
cost information that will enable us to refine the competitive
benchmark.
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In addition, the need to update, collect, and review average
industry cost data may not make this a fe.sible approach.
Accordingly, we conclude t~t we should determine the
r ••lIOnablu...... Cot." mt.. ofth. ba.ic...rvice tier by reference
to the rae•• Of' taYat_eubject to effec:tive competition. Ife are
ther.for. adopti,.. • benchmark formula ba-..d on our analysis of
th. a'"U'age:ra;a. of, eyet... subject to effective competition.
We expainand'>j-.i,fyin detail the derivation of this benchmark
fOZ'lllblaill APPendix.. In general, the formula will be used to
calcu1ate the rate that a cable syste. with a given number of
channels, s\1b8cribllJt.and satellit.-delivered signals would
charge if it f·aceQ eff.ctive competition. This conlpetitive
benchmark is express.. as a rate per channel. 53O We explain
below how we apply this competitive benchmark to determine the
initial reasonable rate for the basic service tier.

DB. System Characteristics

i . BackgrQund

208. In the Notice, we asked whether there were
specific system characteristics or variables that we could or
should use to separate systems into distinct categories for which
we should establish different benchmarks and/or'define different
rates.'31 We stated that such variablu might include some of
the following characteristics, which we believed might directly
affect system costs and, consequently what would be a re.sonable
rate level: homes pa.sed per mile; number of subscribers; and
number of channels. We also asked for ce.ment on what, if any,
positive effect would result when rat.s of systems subject to the
same benchmark converge over time to that benchmark. We asked
commenters to address whether, if this is undesirable, we should
permit individual .y.tem adjustment to otherwise widely
applicable benchmarks and what measures should and could be
established to permit such adjustments.

201. Newnouse and Time Warner, among others, recommend
that a series of benchmarks be established that could segregate
diff.rent classes of systems to account for such factors
including, but not limited to: population density, channel

530 In addition to the benchmark formula, we also adopt and
provide a table of benchmark rates for systems with a given number
of channels, subscribers and satellite systems.

531 Notice, 8 FCC Red at 520, para. 37.
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capacity, age of plant, and number of 8Ubscribers. 92 NATOA
supports establishment of a matrix of benchmark rates based on
system characteristics, (~, plant mil.s, channel capacity,
population denaity) so long as franchising authorities could
determine which matrix rate its cable sy.tem would charge.!»
SOA proposes benchmark breakdowns by system size and supports the
use of a matrix based on service, plant architecture, and
geography, in order to distingUish between the inconsistencies
that exist in prices amongst large and aaaall basic tiers. 534

Municipalities also support developm.nt of a methodology that
incorporates differences in basic cable system information. For
example, the municipalities propose that the number of active
cable channel. received by subscribers should be a major
component in determining a reasonable rate. ns

iii. Discussion.

210. OUr analysis of cable industry rates reveals that
the variance in rates charged by cable systems nationwide can be
explained in large part by three key system characteristics: the
number of channels offered by the system; the number of
subscribers it serves; and the number of satellite-delivered
signals.5~ Accordingly, we have developed a benchmark formula
for use during this initial phase of rate regulation that
incorporates these three system characteristics. Our survey data
do not provide a sufficient basis for identifying additional
system characteristics that should be incorporated in our
benchmark formula. However, as we obtain new information and

532 erc Comments at 19-30; Mesa Comments at 4; NATOA Comments
at 43; Newhouse Comments at 13-16; Northland Comments at 7; Small
Systems Comments at 6; ThousandOaks Comments at 4:

533 NATOA Comments at 43.

SOA Comments at 4, 9-10 .

.au, ~, Atlanta Reply Comments at 3; Ayden Reply
Comments at 3; Clinton Reply Comments at 3; Fairborn Reply Comments
3; Georgetown Reply Comments at 3; Greensboro Reply Comments at 3;
Greenville Reply COftIftents at 3; Henderson Reply Comments at 3; Iowa
City Reply Comments at 3; Kinston Reply Comments at 3; Laurens
Reply CommeRts at 3 ; Laurinburg Reply Comments at 3; owensboro
Reply Comments at 3; piscataway Reply C~nts at 3; Reidsville
Reply Comments at 3; Titusville Reply Comments at 3; Union Reply
Comments at 3; Worthington Reply Comments at 3.

536 These three system characteristi'cs accounted for over 60
percent of the variance in rates accross all systems. i.IJl Appendix
B.
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53?

data, and as we gain more experience with cable rate regulation,
we may reevaluate this conclusion.

CC. Application of the Benchmark to Determine
Initial Regulated Rate Levels.

i. laekcrround.

211. Aa indicated, in the Bot"., we proposed an
approach for rate regulation of cable service rates under which
we would establish a benchmark rate, or simple formula that could
be used to derive such a rate."? We stated that the benchmark
would permit identification of systems with presumptively
unreasonable rates, while establishing a zone of reasonableness
for systems with rates below the benchmark level.

i1. Comments.

212. Many commenters support use of a benchmark to
determine the reasonable rate level for the basic service
tier. 5» While some commenters oppose use of a benchmark to
govern rates for the basic service tier,5~ and some commenters
favoring the benchmark approach favored particular methodologies
for establishing the benchmark rate,~ no commenters challenged

aAA Notice, 8 FCC Red at 519-520.

m ~ generally, AdelphiaII Comments at 53 -56; AEN Comments
at 9; AG's Comments at 3-5; Armstrong Comments at 16-17; Bell
Atlantic Comments at 6-8; BellSouth Comments at 3; CalCities
Comments at 16; Carib Comments at 5; CATA Comments at 14; CIC
Comments at 11-12; Cole Comments at 25-26; Comeast Comments at 29­
32; Cox Comments at 8-11; Falcon Comments at 24-27; Mesa Comments
at 4; NATOA Comments at 40; Newhouse Comments at 10; NJ Comments at
7; Northland Comments at 6; Oxnard Comments at 4; Prime Comments at
4; Schaumburg Comments at 7-8; Spring Comments at 1-2; Tallahassee
Comments at 2; TCI Comments at 15-22; TIA Comments '"at 19; Time
Warner Comments at 15; USA Comments at 3-9.

m Baltimore Comments at 8-9; Commerce Comments at 6-8;
Dennison Comments at 2; Minn. Comments at 10; Montana Comments at
2; Randolph Comments at 1-2; Rocky Comments at 3.

- ,bA, A.a.SI..., Ad's Comments at 6-8; Atlanta Reply Comments at
2-3; Austin et. al. Comments at 41-43, 46-47; Ayden Reply Comments
at 2-3; Bayonne Reply Connnents at 8-9; Bell Atlantic Comments at 6­
8; BellSouth Comments at 2-7; CFA Comments at 87-89; Clinton Reply
Comments at 2, 4; Comcast Comments at 29; Conn. Comments at 7,9;
Continental Comments at 29-33; Dover Comments at 14-15; Fairborn
Reply Comments at 2; Georgetown Reply Comments at 2-3; Greensboro
Reply Comments at 2-3; Greenville Reply Comments at 2-3; Henderson
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the concept of • benchmark consisting of a rate or a simple
formula to define a rate, which would, in turn, detinean upper
limit, below which baaic tier rate". Caft be found reasonable
withQut fur.ther analysis. "

iii. Pi.qy.,iem.

213. A8 noted above, we conclude that the best means
of implementing rate regulation for cable systems not facing
effec;:tive competition is to apply a benchmark formula that will
enable us to determine what rates would be charged by similarly­
situated systems that do operate in a competitive marketplace.
We accordingly will require regulated cable systems to use our
benchmark formula to calculate the competitive benchmark for a
given system. Actual rates that are at or below this competitive
level wil~ be d••med to be reasonable. Thus, as explained below,
it a system's actual rates are below its benchmark level on the
day regulation begins, the system will not be required to reduce
its rates, although any future rate increases will be subject to
a price cap. By contrast, actual rates above the competitive
level, as .determined by the benchmark formula, will be deemed to
be presumptively unreasonable. Accordingl!, if a system's rates
are above its benchmark level when regulat on begins, it will
either have to reduce its rates by amounts specified in our rules
in order to be found reasonable, or submit a cost-of-service
showing to justify the unreduced rate.. Requests for future rate
increases by these systems will also be subject to our price cap
scheme.

21•• APplJ(a,;oa the B,DC_" Formula. In essence, the
benchmark formula is applied by in,erting three characteristics
of a given cable sy.tem -- the number of channels, subscribers
and satellite-delivered sign~l. -- into a mathematical equation.
(As noted in the preceding section, our cable rate survey
revealed that it i. these three sy.tem elements that account for
much of the variance in rates charged by different cable systems
nationwide). The rate resulting from the benchmark formula,
which will be expr••••d as a per channel rat., represents the
rate that a competitive cabl. system with the same
characteristics as the system subject to regulation would charge.

Reply Comments at 2-3; Iowa City Reply Comm.nts at 2-3; Kinston
Reply Comments at 2;'3;. Lilurens Reply Comments at 2-3; wurinberg
aeply CQ~nts at .2 ..3; MCATC Cawnenta at 8; Municipal Reply
Comments at 14-15, 2.; NAB R.plyComments at 17-22; NATOA comments
at 41-42; MCTA eo.aents at 17-19, 24-26; NMCC Comments at 2-3;
Owensboro Reply C01IftlInts at 2-3; Piacataway Reply Comments at 2':'3;
Reidsville Reply Comments at 2-3; san Diego Comments at 4;
Schaumburg Comments at 8; Thousand Oak. Comments at 14-15; Time
Warner Comments at 3, 24; Titusville Reply Comments at 2-3; Un~on
Reply Comments at 3; Worthington Reply Comments at 2-3.
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As not.edpreviQ\1.~¥,the formula i. set forth and explained in
Appendix E of tl1ia Itaaorttp,d qrdU. However, in order to assist
operators and regulators in appiYtiig the formula, and toeneure
ite uniform application, we have developed FCC Porm 393 that eeta
forth precisely how the formula is to be used in calculating the
permitted rate for a regulated cable ."ate",. This form, which is
includ.4 in Appeft.dix D, must be u.ed when systems submit their
basic ra~e schedUle for review to local franchise authorities (or
the Com$ission, where it is regulating basic rates). Similarly,
the form must be used by cable operators when responding to .
subscriber complaints filed at the FCC concerning cable
programming service rates.

215. Having applied the benchmark formula to determine
a given system's competitive per channel rate, the system must
then calculate its current per channel rate using the same
methodology so that it may be compared to the competitive
benchmark. Form 393 sets forth the preCise computations that
should be made to ascertain the .ystem's rate per channel as of
the initial date of regulation.~l We now turn to a discussion
of how we will treat cable systems whose existing basic service
rates are either below or above their competitive benchmarks on
the date regulation begins.

21fi.Sute. Below the Bew;;Mlx:k. We first conclude
that, where a regulated cable system is not charging rates that
are above competitive levels, as determined by our benchmark
formula, there is no reason to assume that its rates reflect
undue market power even in the absence of effective competition.
We determine, therefore, that we should generally presume that
basic service tier rates that art at, or below, the benchmark
level on the date regulation begins are reasonable. Thus, the
benchmark will define a broad zone of reasonableness for rates
below the benchmark. We will not require any reductions for
basic tier rates that are at or below the system's benchmark

~I The rate form prescribes in detail how cable operators will
determine their current per channel rate (and, where necessary,
their ~.ptember 30, 1992 per channel rate). In summary, the cable
operator will divide the total monthly revenues by the number of .
cham1els on both basic and cable progranning service tiers.
Adjustments are alao prescribed for equipment revenues and
franchise fees. (Equipment revenues are added to other revenues
because the bencmtu'k, data are based on. price. including equipment
revenues. Any revenues to recover franchise fees are excluded
because the survey data on which the benchmark is based exclude
franchise fees). The resulting per channel charge is then compared
to the benchmark. This calculation is tier-neutral in that it is
an average across all tiers.
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level at the time tbe system becomes subject to regulation. sa
Therefore, the il'1itialregUlated. rate for a syste. with per
cham'1el rate" below tohe benehmark on the· date on which the syseembecome- subject to regulation shall be its rate in effect on that
clal:; regardless of how far below the bench1llark those rat.s may
be.

211. .a.vaa;.'.~ tU ....·". By contrast, we
believe that basic service rates that exce.d the .ystem's
benchmark level at the time regulation begins are presumptively
unreasonable because they exceed the average rates charged by
systema subject to effective competition. In order to produce
basic tier rate. on an industry-wide b.sis that is close to
reasonable levels, we conclude that rates above the benchmark
should be reduced by 10 percent (or to the benchmark, whichever
is less).SoW 'l"his rate reduction will enable us to recapture,
for subscribers' benefit, the competitive rate differential that
we found to ex1at aeross the industry between rates charged by
systema facing effective competition and those that do not. A
rate reduction of up to 10 percent for above-benchmark rates will
thus bring those rat.s considerably closer to competitive levels,
in accordance with Congressional intent.

211. We also conclude that the reductions required for
systems with basic rates above the benchmark should be made from
the rates in effect on September 30, 1992."" OUr reasons for
this are two-fold. First, the rate survey data from which our
benchmark formula was derived reflect rates in effect on

~2 Our benchmark formula is based on cable system rates in
effect on September 30, 1992. We will therefore compare syatems'
current rate" to the benchmark rates produced by the formula,
adjusted forward by inflation. The adjustment forward for
inflation is prescribed in FCC Form 393. We find no ba.is for
requiring a rollback for systems that aave raised rates from
Sept-ember 30, 1'92 levels to the extent the increased rat.s are
still below the benchmark on the date regulation begins.

50 Cable operators become subject to regulation by local
franchi.iag autboriti.. on the elate the local authority notifies
the operator that it i8 certified and has adopted the requisite
regulations. aaa Section II.A.3.a(2) (c), supra.

SoW We will not. require rates to be reduced below tbe
competitive benchmark because the belH:hlnark represents the upper
limit of systems' presumptively rea.onable rates. In addit~on, no
rollbacks of rates are necessary for systems with below benchmark
rates as long as they remain at the time of regulation still below
the benchmark.

~ ~ n.541, supra.
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september 30, 1992. Thus, t9 ensure that an appropriate
comparison i8 ...ae wben analyzing systems with above-benchmark
rat.., we will u.. the actual rates tha~ were in effect for the
BY.~.•11 QJl t.t .... elate. .second, we are ccpncerned that .yste_
whos•.. rat••:, are aIJove the benchmark - - aacI ar. thus presumptively
unreasonable -- may have implemented unjustified rate increases
after the 1992 Cable Act was passed in OCtober 1992 but before we
were able toaciQpt our rate. regulation standards. Jt6
Accordingly, to p~otect subecribers from potentially unwarranted
rate increases that may have occurred since September 30, 1992,
we will set the reasonable rate level for systems with above­
benchmark rates at the September 30, 1992 rate., reduced by 10
percent or to the benchmark, whichever yields the higher rate
level.

21'. we recognize that we could have required all
systems with rates above the applicable benchmark to reduce rates
to the benchmark level. This approach would have meant that
systems that are far above the competitive rate level would have
steep rate reductions while thoBe only somewhat above the
competitive level would not. However, we believe that such an
approach would ignore the possibility that some systems' high
rates may be based at least in part on higher costs, thus
encouraging unweidly and expensive cost-of-service sh~wings.

Given our plans to further refine the benchmark and to collect
more data on system costs, we prefer to take a more cautious
approach to initial cable rate regulation.

220. Therefore, instead of requiring all systems to
reduce rates to benchmark levels, we will take other steps to
identify correct rate reductions for systems with rates more than
10 percent above the benchmark. First, we will conduct further
surv.ys to refine the competitive benchmark and to assess and
determine more preci..ly the competitive rate differential
between systems subject, and not subject, to effective
ca-petition. We will alao gatherc.rta~n specific cost
information frOll. a sample of representative cabl. systems. In
the Further Ng~ice, we will also examine whether we can, or
should, exclude from our competitive benchmark analysis those
syat_ with 1... tban 30 percent penetration. Excluding those
systems from our ~itive sample could s~ificantly increase
the extent to which cable systems' rat•• would appear to exceed
competitive levels, and may require further rollbacks. In
addition, systems that are substantially above the benchmark even
after the :rate rollbacks will be subject to special scrutiny
through cost-of....rvice investigations.

546 In a .eparat' Qrder, FCC 93-176 <re.leased April 1, 1993),
we imposed a temporary rate freeze on regulated cable rates to
ensure that rates do not iricrease further while our regulatory
regime gets underway.
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221. Finally, we note that some systems which have
rates above the benchmark when regulation begins may have had
rates that were below the benchmark on September 30, 1992. Such
systems will not be subject to a rollback from levels in effect
on September 30, 1992 because the rates were presumptively
reasonable on that date, ,U., they were below the benchmark. We
determine that the reasonable rate for such systems will be the
benchmark rate. Thus, while those systems must reduce rates from
existing levels, they may retain any increases from September 30,
1992 levels up to the benchmark.

222. The foregoing determinations define the initial
permitted rate for the basic service tier when the system becomes
subject to regulation. Those systems whose initial rates would
be their September 30, 1992 rates, as reduced by the required
amount, may further adjust those rates to reflect inflation
occurring between September 30, 1992 and the time when regulation
of the basic service tier begins. They must also apply an
efficiency adjustment to those rates if the total number of
channels on the system has changed from September 30, 1992 to the
time of regulation. In general, because prices per channel tend
to decline as the number of channels increases, and because our
survey reveals that cable service rates tend to decline as system
size and number of subscribers increase, the permitted charge per
channel will decrease as the total number of channels increases.
All of these adjustments are prescribed in FCC Form 393. After
those adjustments are made, the initial permitted rate for the
basic service tier will then be capped as we describe in the next
section.

(f) Adoption of the Price Cap

223. In this section, we impose price cap requirements
to govern rate increases for the basic service tier once the
initial regulated per channel rate has been determined as
explained in the preceding section. First, we address the
general question of whether we should rely upon a price cap
regime to govern rates for the basic service tier once the
initial regulated rate has been determined. We then discuss how
the cap will apply to systems with initial rates below the
competitive benchmark; the annual adjustment index for the cap;
and external costs for which recovery will not be limited by the
cap, ~., costs that cable operators may pass on directly to
subscribers through increases to its otherwise capped rate
without a cost-of-service showing.~7

AA. In general

sn However, our procedural rules for regulation of the basic
service tier provide for review by local franchise authorities of
proposed rate increases based on these "external" costs.
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i . lasJwroUOd.

224. lathe Hetice we .olicited comment on whether we
should apply a price cap to govern rate increa8es by cable
systems.

225. Telephone companies and TIA aver that the
Commission should apply price cap regulation to basic cable rates
once existing rates are set at a reasonable level, either under
benchmarks or cost-of-service regulation.sq According to Bell
Atlantic and BellSouth, a price cap scheme should be imposed on
cable operators similar to the existing price cap regulation on
telephone companies. They claim it would encourage improvements
in productivi;yand efficiency, and promote deployment of new
technologies. Moreover, the telephone companies contend that
a price cap structure would limit the cable industry'S incentive
to cross-subsidize and would lessen the administrative burdens on
subscribers, cable operators, and franchising authorities by
eliminating the need for annual rate reviews.'~

226. cable operators and others argue against
instituting a price cap structure on the cable industry. 551 Cole
and Continental contend that price caps does not properly account
for the differences between the cable and telephone industry.,n
For example, Cole and Continental state that unlike the telephone
industry, cable i. not a declining cost business, nor does it
have a regulat0fsr history from which appropriate price caps could
be established.' Armstrong adds that application of price caps
to cable would be difficult without uniform accounting methods in

541 .bA, La...,., Bell Atlantic Comments at 4-6; BellSouth
Comments at 10-16; NYNEX Comments at 6-9; TIA Comments at 22.

549 Bell Atlantic Comments at 4-6; BellSouth Comments at 10-13.

550 .lQ•. The telephone companies assert that any price cap
structure for cable operators should contain a "productivity
off.et" that would require annual rate decreases in real inflation­
adjusted terms.

551 a.a,~, AdelphiaII Comment. at 61; Armstrong Comments
at 16-17; Austin Comments at 47; Cole Comments at 23-24; Comca.t
Comments at 29; Discovery Comments at 9-10; Falcon Comments at 31­
32; NMCC Comments at 4; Rapids Comments at 28-29; TimeWarner
Comments at 31.

,n

553

Cole Comments at 23-24; Continental Comments at 25-26.

~. ~ A1aQ Discovery Comments at 9-10.
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place . .554 In addition, Time Warner believes price caps would be
inappropriate due to its historic reliance on cost-of-service
regulation. 555

iii . DilGu.aipA.

227. The Cable Act of 1992 reflects a congres.ional
concern that rate' for cable service since rate deregulation have
incr••sed to an unr•••onabledegree exceeding the overall rate of
infl~tion because of a lack of effective competition in the
indu.try ..5~we believe that a price cap mechanism applied to
the initial regulated rate level will assure that future rate
increases remain reasonable. At the same time, adjustments to
recover costs attributable to inflation and other factors beyond
an operators control will assure that the cap does not unfairly
restrict cable operators' ability to recover costs. The
provision allowing cost-of-service showings will also assure that
cable operators can recover appropriate costs of service where
necessary.

228. The Commission has found a price cap approach to
be an effective alternative to cost-of-service regulation in
other regulated areas. 557 Price caps give companies an incentive
to reduce costs and operate efficiently. They circumvent the
perverse incentives associated with rate of return regulation
under which, for example, more expense can mean higher rates, not
less profit. In addition, price caps minimize regulatory
intervention and reduce the overall administrative burdens
impos.d on government and on those compani.s dealing with
government. Finally, with its emphasis on prices, a price cap
alternative permits companies reducing costs faster than the
industry, or the nation as a whole, to earn higher profits than
other companies. This will encourage cable operators to operate

554 Armstrong Comments at 17.

Time Wam.r Comments at 20.

Cable Act of 1992, S 2 (a) (1) .

.5S7 au Notise, 8 FCC Rcd at 523, par•. 51-52; .... AJ.m Policy
and Rules Concerning Rates for Dominant Carriers, CC Docket 87-313,
Report and Order and Second Further Notic., 4 FCC Rcd 2873 (1989)
("prise CAp 0rdtr") and Erratum, 4 FCC Rcd 3379 (1989), mgd,i'i.d on
recOP. 6 FCC Red 66S (1991 ) rey' '" in Dart aD ot1;ler grQ\lDdl AT&T v.
FCC, 974 F.2d 1351 (D.C. Cir. 1992); seCond Report and Order,S PCC
Rc:d 6786 (1990) ("Sesond Prise Can Order") and Erratum,S FCC Rcd
7664 (1.990), JDOQified on recon. 6 FCC Rcd 2637 (1991), aff'd Nat' 1
Rural Telecom Assoc. v. FCC, No. 91.-1300, (D.C. Cir. 1993).
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efficiently."' We believe that these benefits of price caps
should be extended to cable service. Accordingly, we will adopt
a price cap regime to govern changes in rates from initial
regulated levels .

.a2'. we ad(.iitionally determine that the price cap rate
for t~ basic ••~ie.tier will be expre••ed as a rate per
channel. A rate expre.sed as a rate per channel will facilitate
rate calculations and review by cable operators, franchising
authorities and the Commission because the initial rate to which
the cap will be applied is expressed a. a rate per channel and
because a rate per channel is relatively easy to calculate. With
a cap expressed as a rate per channel we can also more easily
refine the price cap structure to reflect additional individual
system characteristics if our experience with rate regulation of
the cable industry appears to warrant such adjustments.

BB. Application of the Cap to Systems with Current
Rates Below the Benchmark

i . Background.

230. In the Notice, we asked whether we should impose
a price cap to limit how quickly systems with rates below the
benchmark could raise their rates to that benchmark price. We
asked for comment on what such a price cap formula should be.5~

ii. C9DPD'nts.

231. Cable operators and certain municipalities oppose
applying price caps to those systems that charge below the
benchmark rate.~ Cable operators argue that instituting price
caps in this circumstance would only serve to penalize "good
acto.rs" with the lowest rates, and reward those operators with
the highest initial rates.~l They contend that operators with

551 We will explore in the aeegG Furthtr lfptice whether we
should include among our price cap mechanisms a productivity factor
to asaure that subacribers benefit when a cable system operates
more efficiently under capped rates.

"' au Hg.tiac, 8 FCC Red at 520, para 34.

,. ba, L.SL,., AdelphiaXI Reply Comments at 24; CATA Comments
at 20-21; Dover Coanents at 9-10; NATOA Comments at 45.; NCTA
Comments at 29-31; Newhouse Comments at 15; Time Warner Comments at
24.

~1 AdelphiaII Reply Comments at 24; CATA Comments at 20-21;
BCTA Comments at 29-31; Newhouse Comments at 15.
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low rate••re unlikely to suddenly i~pose excessive rate
inc",....., but that· the.. "g()()d actors" would be punished by
li.itiag their ability to increaa. rates to the benchmark, which,
by ~fiA.itiOJl,is • r ..aonable rate. HerA adds that if .
impl.mentea, this mea~re could give "good actors" a perverse
inc.ntive to raise rates to the highest permis8ible level whether
n.c••••ry to cover costs or not in order to maximize their
flexibility to cover subeequent coat increases. sa NATOA and
Dover claim that applying a price cap mechanism to those below
the benchmark would not be appropri.te because the fact that
cable operator is chargint th.t lower rate suggests that the
lower r.te is reaaonabl.. On the other h.nd, other
municipalities assert that cable operators with rates below the
benchmark should be subject to annu.l price caps so that
subscribers are not faced with automatic and substantial rate
increases. S64

iii. pi'SU.sion.

232. We conclude that Congress intended that
subscribers pay no more for basic service than they would if
their cable system were subject to effective competition. It is
reasonable to assume in most cases that, whatever the rate an
operator not subject to effective competition is charging for
basic service, such a rate is not unreasonably low from that
operator's perspective. Indeed, the rate level was voluntarily
selected by the operator, who faces no effective competition, at
a time before rate regulation began. The fact that the rate is
less than the.maximum amount entitled to our presumption of
reasonableness does not change the validity of our assumption
that the rate is not unreasonably low. It also appears
reasonable to conclude that the rate is not less than the
operator would charge if subject to effective competi.tion. For
these reasons, we are not persuaded that every cable operator
with basic rates below the benchmark at the time of regulation
should be able to raise its rates towards or up to that limit,
without a cost showing to justify that increase. Accordingly,

NCTA Comments at 29.

NATOA Comments at 45.

aa., .......' Atlanta Reply Connents at 3; Ayden Reply
Comments at 3; Bayonne Reply Comment. at 8; Clinton Reply Comments
at 5; Fairborn Reply Comments at 3; Georgetown Reply Comments at 3;
Greensboro Reply Comments at 3; Greenville Reply Comments at 4;
Henderson Reply Comments at 3; Iowa City Reply Comments at 3 ;
Kinston Reply Coaaaents at 3; Laurens aeply Comments at 3 ;
Laurinberg Reply Comments at 3; OWensboro Reply Comments at 3;
Piscataway Reply Comments at 3; Reidsville Reply Comments at 3;
Titusville Reply Comments at 3; Union Reply Comments at 3.
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those system. with rates in effect on the date regulation be~ins

that are b4l1ow the 9Dchmark, as calculated pursuant to FCC Form
393, Are. nots\1t)j.cttorollPacks but will nonetheless have their
rates ca»Rttdat t1lel.vel in effect on that date. Rate increases
for such-system.s will then be subject to price caps·on a going­
forward basis.

CC. Annual Adjustment Index

i . Backgroynd.

233. In the Kgt,j.ce, we asked commenters to address what
annual index the Commission should adopt to measure accurately
the general change in the 'cost of doing buainess. 565 We
tentatively concluded that although such changes are generally
represented by the general consumer price index (CPI) or producer
price index (PPI) , a local service price index (LSPI) would be
more accurate for adjusting cable rate benchmarks. We solicited
comment on this tentative conclusion, and requested that
commenters also addres•. what the composition of a LSPI should be,
how such an index would be created, what services should be
included, where data would come from, and what geographical area
would be appropriate for comparison.

ii. Comments.

23.. Cable operators, programmers, consumer advocates,
and others advocate that periodic adjustments are vital to the
success of any rate regulation structure." Commenters urge the
Commission to adopt a simple and appropriate index, such as the
CPI~7 or LSPI5M , that could adjust the benchmark on an annual
basis to account for cost changes. Several cable operators
support the adoption of an inflation index but did not identify a

Notice, 8 FCC Red at 520, para. 38.

$66 ~, JLS.,., AdelphiaII Comments at 61-62; Armstrong Comments
at 20-21; Blade Comments at 8; Carib Comments at 7; CFA Comments at
89-91; CIC Comments 19-30; Cole Comments at 25-26; Continental
Comments at 28; Comeast Comments at 30-31; Cox Comments at 15-22;
ESPN Comments at 8; Falcon Comments at 31-32; Lifetime Comments at
12; Media General Comments at 10; NCTA Comments at 31-33; NATOA
Comments at 43; Newhouse Comments at 13-15; Northland Comments at
10-24; SOA. Comments at 4, 9-10; Small Systems Comments at 6; TCI
Comments at l3-36; Thousand Oaks Comments at 6-7.

5ff1 bA, ~, AdelphiaII Comments at 61-62; Armstrong Comments
at 20-21; NCTA Comments at 31-33; SOA Comments at 4, 9-10; TCI
Comments at 33-36. .

,. ~, L9.r., Carib Comments at 7; Falcon Comments at 31-32.
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preferred index.s~ SDA prefers the CPI over the LSPI, since it
claims that inflation's impact is felt more in the value to its
subscribers of an individual system than in particular localized
costS.5~ Cole also favors adoption of the CPI adjustment factor
and argues that the LSPI seems unnecessarily complicated.~l
Adelphia asserts that the Commission should adopt the
"admissions" component of the CPI, since it measures the price of
services competitive with the cable industry such as movies,
theater, and sporting events. 5n Programmers contend that the
annual adjustment index should reflect inflation in entertainment
services, which they maintain is higher than the CPI
measurement. S73

235. Other commenters oppose using either a CPI or L~PI

as an adjustment price index. S74 CFA, for example, asserts that
the Gross National Product Price Index (GNP-PI) is a superior
index that should be used as an inflator for future rate changes.
Media General, however, contends that the American Chamber of
Commerce Research Association (ACCRA) cost-of-living index
provides a better measurement of nationwide costs than a LSPI.

iii. Discussion.

236. After reviewing the record on this issue, we will
not adopt an LSPI as the annual adjustment to the benchmark at
this time. Such an index, because it could be more closely tied
to local costs, could provide a more accurate measure of
increases in the local cost of doing business than would a
national index. However, the record does not contain the

information we would need to fashion an LSPI. In particular, the
commenting parties did not provide information that easily
translates to localized cost standards. The ACCRA index
suggested by Media General provides cost-of-living comparisons
for 300 metropolitan areas. Many cable franchises are not in, or
near, one of these 300 metropolitan areas. The cost of living
comparisons are based on sample local prices, which do not

S69 ~, ~, Blade Comments at 9 i crc Comments at 19-21;
Continental Comments at 28; Comcast Comments at 30-31; Cox Comments
at 15.

570

571

m

m

57..

at 10.

SDA Comments at 4, 9, 10.

Cole Comments at 25-26.

AdelphiaII Comments at 61-62.

~, ~, ESPN Comments at 8; Lifetime Comments at 12.

~, ~, CFA Comments at 89-91; Media General Comments
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