
necessarily bear any relation to the cost of providing cable
service. The local cost of living might correlate with local
wage rate., but .ome cdle operation. may Dot be located within
the actual ft'anehi.. territory. FurtbeJ:8)re, payroll and
benefits accOunt·· for 1... than a fourth of cable OPerating
expen.es.~ And our analysis of our survey data did not address
geographic variabl... We could not, therefore, define and
ealculate.n LSPI index ba.ed upon tho.. data within the
statutory deadlines by which we have had to craft the framework
for basic tier rate regulation. Accordingly, we will adopt an
annual adjustment index based on a national inde~.

237. An annual adjustment index will permit changes in
each system's cap for the basic service tier based on general
changes in the cost of doing business. E.tablishment of such an
index will help achieve the statutory goal of reducing
administrative burdens on cable syetema, con8Wllers, and
regulators by permitting rate increa.e. when cable operators
experience increa.e. in the cost of doing business shared by all
sectors of the economy, without requiring cable operators to
make, and regulators to consider, cost-of-service showings.
Adjusting the cap to reflect commonly shared increases (or
decre.ases) in the cost of doing business will help assure that
cable operators can earn a reasonable profit despite general
price increases without having to initiate a cost-of-service
proceeding. We observe that there is broad recognition in the
comments of the need for an annual adju.tment index to reflect
general increases in the cost of doing businesB.

238. We conclude that we should adopt an annual
adjustment index that measures changes in overall inflation
rather than selecting an index for an industry for which costs
are likely to be similar to the cable industry. A telephone
service or other public utility price index might logically serve
as a surrogate measure of changes in the co.t of providing cable
television service. The telephone indu.try is similar to the
cabl. industry in several respects. Both industries are capital
intensive with depr.ciation accounting for between 20·percent and
25 percent of annual operating expen.... Both industries have
significant investments in the local physical plants. Unlike
moat other public utilities, telephone companies and cable
operators are not eapecially sensitive to changes in energy
costs. The most significant difference in the two industries is
that a significant proportion of the co.t of providing cable
service is attributable to programming cost.. Nonetheless, we

575 The U. S . Department of Comm.rce Annual SurVey of
Communication Services: 1990 show. total operating expenses of
$21,892 million, Annual Payroll of $3,832 million, and social
security and fringe benefits of $1,484 million. U.S. Bureau of the
Census, Annual Survey of Communication Services: 1990 (1991).
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reject the use of telephone indexes because these indexes reflect
the fact that productivity increases in the telephone industry
have traditionallr outstripped productivity increases in the
overall economy.~ The record does not provide a basis to
expect the same productivity gains in the cable industry.5n
Moreover, to the extent that some productivity gains in the cable
industry 'arise from increased system capacity, the use of per
channel rates, which decline with the number of channels, our
benchmark formula already reflect this source of productivity
gain. Accordingly, we will use a measure of overall inflation as
the annual adjustment index for cable service rates. However, we
will seek comment on other approaches in the Second Further
Notice.

239. We conclude that we should adopt the GNP fixed
weight price index (GNP-PI) as the annual adjustment index for
the cap for the basic service tier rates. 578 This index measures
the effects of price changes in the whole economy and provides a
broader measure of overall inflation than does the Consumer Price
Index for all items (CPI), or the Producer Price Index for
finished goods (PPI), two other commonly used measures of
inflation. The CPI reflects the prices paid by households for
the services used in everyday living and does not represent
changes in prices paid by businesses. The PPI covers goods sold
to both households and businesses, but covers relatively few
services. The GNP-PI incorporates both types of indexes as well
as other measures of inflation in the economy.

576 This fact is reflected in our price cap annual productivity
adjustments. The adjustment is 3 percentage points for AT&T and
3.3 percentage points for the Local Exchange Carriers.

We observe, however, that one commenter states that
productivity increases in the cable industry have exceeded
productivity increases in the telephone industry. Continental
Comments at Appendix C. However, the record does not provide
sufficient information for incorporation of a productivity offset
into our price cap mechanism at this time. We will examine whether
to adopt a productivity offset in the Second Further Notice.

S78 The Bureau of Economic Analysis (BEA) produces two fixed
weight indexes that measure inflation in the overall economy. The
GNP-PI measures inflation in the gross national product. The Gross
Domestic Product fixed weight price index (GOP-PI), which BEA began
producing recently, measures inflation in the domestic national
product. The GNP-PI is an appropriate measure of inflation that
the Commission currently allows telephone companies to use for
inflation adjustment in annual price cap filings. u.S. Department
of Commerce, Bureau of Economic Analysis, Survey of Current
Business: August 1991.
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2.0. Un4er our rules, regulated cable operators may
adj.ust tn. capl)ed. bae. per channel rate for the basic service
tier annually by. tb, GJIP-PI. This adju-.tment will peX1l\it cable
operatorate> recover tn. past year's inflation in the rates for
the succeeding y.-.r. We believe that this appr~c:;h represents
the best balance betwaenthe admini.,trative burdens imposed by
more frequent rat...cljuatments and the .ne.a to permit prompt
adjustments fe>r infation. We do ne>t believe that this will
cause ahardehipto cable operators because they will be able to
adjust withi.ll one year for inflation occurring in the tirst
quarter of the preceding year, and fe>r subsequent quarters more
promptly. We require that the adjusttftent be based on the final
GNP-PI index rather than interim indexes.~ We will permit
adjustments for intlation for the part of the year between the
initial date of regulation and the beginning of the next year.
The manner of calculating the adjustments will be prescribed in
FCC forms.

(g) External Costs

2.1. In this section we identify the categories of
costs that cable operators may "pas. through" to subscribers
without a cost-of-service showing even it resulting rates exceed
the applicable price cap. For cost reductions in these
categories, however, cable operators must make rate reductions to
reflect such savings. We explain below why this regulatory
treatment for these categories of costs is reasonable.

(g) (1) Retransmission Consent Fees

i. Background

2.2. In the Notice, we sought comment 9n how we should
take into account retransmission consent compensation in
establishing regulations governing rates tor the basic service
tier, while also satisfying our obligation to ensure that such
rates are reasonable. we tentatively concluded that we could
fully discharge our obligation under the Cable Act to consider
the impact of retran~is.ion consent by successfully balancing
the enumerated statutory factors, including the direct costs of
carrying broadcast signals.-

ii. ODD.nt.

~ The BEA issues an interim index for the previous quarter
75 days after the quarter ends followed by the final index 90 days
after the previous quarter .

.. a.s Notice, 8 FCC Red at 518, n.60.
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243. MPAA, NAB and NYSCCT concur with the commission's
tentative conclu.ion that the costs of retran.mission consent
should be included in the basic service tier rate.-· NAB
a•••rt. that if tM eo.ni••ion select. a benchmark regulatory
structure, coat. 01 retraaamia.ion con..nt should not re.ult in
an incre.s.in ba.ic tier rates since cable rate. already reflect
the value of broaclc..t signals. 5IZ NAB adda that the Commis.ion
should first relllOve fl'Cll the pe:r:mitted rate level the value of
retranemitted signal., before increa.ing a rate-based benchmark
based on retrans.i••ion consent fee., so that cable operators are
not unjuatly enriched. sa Oxnard contends that the Commission,
in balancing the statutory factors used to promulgate reasonable
rates, should assign less weight to the retransmission consent
is.ue than to the other factors. 5M

244. Cable operators stress that they should be
permitted to directly pass through retransmission consent
fees. sa NCTA argue. that an automatic p..s-through of
retransmission co~nt fees would be consistent with the Cable
Act sinc:e this is a renily identifiable new expense that
Congress has ruled to be legitimate. SN Media General also
asserts that an automatic pass-through would be equitable to
cable operators since it would allow the operator to cover its
costs and would encourage the cable operator to add program
services to the basic service tier.5~

iii. piacul.ion.

245. Treating retransmis.ion consent fees as costs
external to the cap would permit cable operators to pass such
costs on directly to consumers without a cost-of-service showing.
If not treated .. coetB external to the cap, cable systems could
increase rates to recover these fees only if higher rates were
justified based on an overall cost-of-service showing~ Not
treating retransmi.sion consent fees as external costs may

511

12-13.
connerits at 5; NYSCCT Comments at

513

44.

NAB Comment. at 5-7.

ld·
OXnard Comments at 3.

aaa, ~, Media General Comments at 9; NCTA Comments at

ld·
Media General Comments at 9.
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provide a greater incentive for cable operators to negotiate
aggressively for the lowest fee to which a broadca.ter would
agree. At the ..... time, however, .uch an approach may increa.e
the risk that a broadcast signal may not be available on the
basic tier if the· broadea.terand the cable operator are not able
to reach an arr....~ton a f.e for retranaais.ion consent.
Treatingretranami••lon consent fee. a. eosts external to the
cap, off the other hanel, could encourage broadcasters to elect
retransmi••ion con.ent and provide greater •••urance that the
signal. of such broadcasters will be on the basic tier because
cable operators will be able to increase rates to recover these
specific costs.

246. We conclude that, after the initial transition to
retransmission consent is completed, treating retransmission
consent fees as external costs strik.s the best balance between
these conflicting eon.iderations. While cable operators may have
less incentive to drive a hard bargain, they will still have
strong incentive. to a.sure that, overall, the rates for the
basic service tier are re.sonable and thus negotiate rea.onab1e
retransmission con.ent fees. Thi. approach will also provide
greater assurance that signals of broadcasters electing
retransmission consent will be available on the basic service
tier.

247. At the same time, however, we are persuaded that
current cable rates reflect the value of broadca.t signals to
cable operators. Moreover, we are concerned that external
treatment during the initial period in which cable operators and
broadcasters enter their first retransmission consent agreements
may not encourage fair bargaining for reasonable retransmission
consent fees. This is particularly true during the first round
of negotiation. becau.e retransmission consent is a new
regulatory and statutory mechanism with Which we and the affected
industry have no experience. We also believe that a delay in the
onset of external treatment for retransmi••ion consent fees will
protect subscribers from any precipitous increase in rates after
October 6, 1993, the date on which new r.t~a1'lsmi ••ion consent
agreements go into effect. Accordingly, external treatment for
retransmission consent costs will comm.nce only after October 6,
1994 and the permitted pass-throughs will be limited to the new
or additional fees beyond those already in effect on October 6,
1994.$U We will closely monitor initial retransmission consent

5. Under our retransmission consent requirements, the initial
period for retran.mi.sion consent .gr....nts will run from October
6, 1993 until October 6, 1996. aa. Implementation of the Cable
Television Consumer Protection and Competition Act of 1992
Broadcast Signal Carriage Issues, Report and Order, 58 FR 17350,
Released April 2, 1993. Thus ~ the limitation on external treatment
until October 6, 1994 will apply to fees that cable operators will
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agreements for their potential impact on sue.criber rates. JW If
it appears that additional mea.ures are needed to assure that
pa••-through of retran.mis.ion consent fee. doe. ndt have an
unwarranted imfact on basic tier rate., we will reexamine this
tr.atment df'such f •••.

2... The cable Act of 1992' require. ttlat w. take into
account the cost. of retransmi.sion eon••nt in fashioning
regulationsto'a.sure reasonable rates for the basic service
tier. We conclude that we should take such edsts in~o account by
treating them, to the extent indicated above, as costs external
to the benchmark.

BB. Other External Costs

i . BAckqrouAA

24'. In the 'Q1;iee, we also a.ked whether, depending on
the ratemaking methodology adopted, c.rtain price changes cau8ed
by factors outside of the cabl. operator's control should not be
deemed price "incre••es" subject to the notice requirement, and
should be permitted to be automatically passed-through without
prior regulatory review.'~ We specifically asked commenters who
advocate such an approach to fully discuss its relationship to
the ratemaking methodology recommended.

11 Comments

250. HCTA, CCTA, and crc argue that any financial
obligation imposed upon a cable operator by a governmental entity
should not be factored into the benchmark rate, but should be
passed on directly to cable subscribers. BI CIC asserts that
since the Cable Act allows these costs to be itemized
indiVidually on cable subscriber's bills, this evidences
Congress' intent that these are separate and distinct charges

pay to broadcasters during the first year of their retransmission
consent agreements.

,.' iAA senate Report at 35-36.

go N01;ie', 8 FCC Rcd at 529, para. 83.

591 CCTA Reply Comments at 2; CIC Reply Comments at 15; NCTA
Comments at 43-44. Municipal contend. that although it generally
oppoaes automatic pass-through., gov.rnmentally imposed costs
should be separated from the benchmark 80 that no cable operator
either is penalized or profits from the treatment of such costs by
different jurisdictions. Municipal Reply Comments at 23.
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from ehe costs that should be factored 1nto the benchmark.!n
NCTA avers t~t cable system operators should add to their
applicable benchmark any government mandated franchise fees,
taxe., f •••. or a__._nts, asw.ll a. PEG and similar costs, on
a pror.at.dp.r-channel basis.'" Discovery maintains that cable
operators should also be allowed to pass-through their increased
cost, for progr_..i"" aDd system i!RPrOv_nt8 such as channel
expansion or techr1Q.}.ogy upgrade•." In addition, Minn. states
that cable operators should be permitted to pass through all
obvious and readily identifiable price increases since thlr would
also have to reduce rates as a result of price d~creases.

iii. Discussion

251. Programming Costs other thin Retransmission
Consent Fees. In the Notice we sought comment on how rate
regulation would affect the ability of cable programmers to
provide programming services to the public. Cable oPerators
generally contend that rate regulation could significantly limit
their abilit~ to incur adqitional costs of obtaining
programming. The record shows that prog~amming costs have
increased at a rate far exceeding the rite of inflation.'~
While operators could justify increased rates under a cost-of
service showing, we are concerned that regulation of basic
service tier rates, at least during the early stages of rate
regulation, might inadvertently harm the continued ability of
programmers to develop and produce programming.'· Capping rate
increases at GNP-PI also would ignore the faster rate of increase
in programming costs. Treatment of programming cost increases as
external costs would assure programmers' continued ability to
develop, and cable operators' ability to purchase, programming.
The risk with this approach is that cable operators may incur
excessive programming costs and then pass them on to subscribers.
We believe, however, that cable operators also have incentives to

CIC Comments at 15.

NCTA comments at 41-44.

Discovery Reply Comments at 4-6.

Minn. Comments at 23.

,. ~ CIC Comments at 1-11; NCTA Comments at 1.

TCI Reply Comments at 26-27; Lifetime Comments at 12.

,. House Report at 86 (in discussing regulation of
unreasonable rates, the Committee recognized that "since cable
rates were deregulated in 1986 there has been an increase in the
quality and diversity of cable programming.")
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assure that .ervice rates are not exc•••ive since exces.ive
programm~ng cost., if pas.ed on to subacribers~ may cau.e them to
loae subscriber.. On balance, w••t~ach gr.ater i~rtance at
this initial atq8 of 'rat•. r'f\1).ation to a••uring the continued
growth of prOfl'__"'. Aocordin,ly, on a going- fqrward basi., we
will allow cable operators to ~.. throurh to sub.cribers
increa.ea in P%"......u.119 co.ta. '" W. will monitor the impact of
external tr_t••l1: of ~a..ing C08t incr.a.... If it appear.
that this t~tment is resulting in pr.cipitous rate increases or
is being harmful, we will take step. to limit 'these pass
throughs, including subjecting costs to the cap.

252. We make one important exception to the pass
through of programming costs: an expre.s limitation on the pass
through_ permitted for programming services affiliated with cable
MSOs. Given the record that Congress established in examining
the programming.. _ales and business practices of such affiliated
cable .ervice., we .re concerned about abu.e. th~t might
occur if we permit vertically integrated cable operators to
engage in unlimited p.s.... through. of, programming costa to their
subscribers. Accordingly, pass-throughsof increases in
programming coste attributable to the program services affiliated
with such systems will be capped at the les••r of the annual
incremental percentage increase in such costs or the GNP-PI.~J

'" We will only permit the pass through of programming and
other external costs that exceed inflation in order to prevent
double recovery of costs. ~ para. 257, infra.

dOlI iM I••·p.ptatigD o~ Sec:tipDf 12 iQQ 1i of .tM &:&Rle
Televilien Conan.,r ProtectieB aM &:9M,it.~QQ and D~y.rsity Act;. of
1992 - oue•••,et,· of Co..titiQP apel piver'ity in iieao
Pr9lrammipq pi.t,rlhut;.~QQ and carri..., Report and Order, FCC 93
178, released April 30, 1993

a We will ~ly our rQles adopted in the program acce••
proceeding to def1Jle affiliated progr~r•• au IJJlRlemtmt;.lt;.igp of
SICi •• 12 agel 11 ." tM 'able.%I_it_ COY", Pro;es;tign tpd
s;ompetition Ad DinE,Lt;.v Ast;. 01'1·11» - Attn._ot;. gf &:QlllRlt;.it;iOD
and Riyer.it;.x io VidIg Progel.IM Qitt;"ibut~9n and 'arri_,
Report and Order, pec 93-178, rel...ea April 30,1993; 47 C.F.R.
Section 76.1000 (b). Under tho.e rules, an affiliated programmer i.
a programmer with an ownerlhip interest of 5 percent or more
including general partnership interests, direct ownership
interests, and stock interests in ,a corporation where such
stockholders are officers or directors or who directly or
indirectly own 5 percent or more of the out.tanding stock, whether
voting or nonvoting. Such interests include limited partnership
interests of 5 percent or greater. '
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253. We believe that treating programming costs as
external coats out.ide.the cap fulfills the statutory requirement
that regulations governing the basic s.rvice tier take into
account. the d~rectcosts (and chaB9's in ..ch costs) of
obtaining~ trariamitting, and providing sigttals carried on the
baaic tier ineludi~g additional video programMing signals or
servi:~. ~onc! the •••t carry" local broadcast television
signals.· OUr accounting and coat allocation require_nta will
determine the share of programming coata tc be allocated to ba.ic
service. sn In general, to the extent th.y are not directly
incurred at the francbise level, progr~ing costs must be
allocated from the system or company level to the franchise level
on a per subscriber basis and then to the tier on which the
programming is provided. The precise methodology for calculating
external program costs and allocating them to the appropriate
tiers will be set forth in FCC forma. fOil

254. TagI. Franchis. 'M.. ca.' of ot;her Francbi"
Requirements. The Cable Act of 1992 requires that in setting
basic service rates, WI take into account the reasonably and
properly allocable portion of: (1) ta:JCes and fee. imposed by any
state or local authority on transactions between cable operators
and subscribers; (2) assessments of general applicability imposed
by a governmental entity applied against cable operators or cable

~ The Cable Act of 1992 requires that regulations governing
rates for the basic service tier take into account cable operator
revenues from advertising on the basic service tier or other
consideration obtained in connection with the basic tier.
Communications Act, § 623 (b) (2) (C), 47 U.S.C. § 543 (b) (2). We
require that any revenues received from a programmer, or shared by
the programmer and. the operator, for carriage of signals be netted
against costs for purposes of calculating whether there has been an
increase ordecre..e in programming COlits for the programmer . We
believe that this most equitably balances the interests of cable
operators in being compensated for increaaes in programming costs
and of subscribers in paying fair rates. Thus, cable operators may
reCO"f'er incr.ased eoata of prograllBill9 fr08'l sUb8eribers but not to
the extent they ..ceive revenues from a programmer on account of
carriage of progr.-iag. Our price cap requi.rements do not provide
for adjustments to rat.s for the basic service tier on account of
advertising rev.nues. Howev•.r, syat•• advertising revenues would
becoDsidered in any overall cost-of-service showing that a cable
operator makes in order to justify rates above capped levels.

~ paras. 556-559, infra.

*M Forms pre8cribing the precise methodology for calculating
and allocating external costs and applying the price cap regime on
a going-forward basis will be released shortly.
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subscribers; (3) the cost of satisfying franchise requirements to
support public, educational, or governmental channels or the use
of such chanrutl. or lII'1y other s.rviees required under the
franolU..;,and (.> t.he ccat8 of any public, educational, and
go"rrDDent..laeft,,'p~atmRing.reCpl1redby the franchising
.~~~y:•.••"1IIMt tid. statu~dry directive through the GNP-PI
adjufilentde.eribH earlier and by prOViding that certain costs
unique~o eab.l.~ra~ion...y be treated as co.'C'. external to
the c.p~ tn particular, we conclude that we should exclude from
the cap taxes impo.ed on the provision of cable television
service, franchise fees, and the colllts of satisfying franchise
requirements, including the costs of satisfying franchise
requirements for local, public, educational, and governmental
acce•• channels. These costs are largely beyond the control of
the cable operator, and should be passed on to subscribers
without a cost-of-service showing. OUr accounting and cost
allocation rules adopted herein require that costs associated
·with PIG channels carried on the basic tier be directly assigned
to the basic tier where possible; remaining costs of taxes and
costs of satisfying franchise requirements will be allocated
between or among tiers in proportion to the number of channels on
each tier.~ Because franchise fees may be assessed on a tier,
subscriber or revenue sensitive basis, we require that franchise
fees be allocated between tiers and subscribers in a manner
reflective of the way they are assessed. The specific
methodology to be used in calculating and allocating external
costs will be prescribed in FCC forms.

(g) (3) Starting Date for External Treatment

255. We determine that for all categories of external
costs other than franchise fees, the starting date for measuring
changes in external eosts for which the basic service. per channel
rate may be adjusted will be the date on whi~h the basic service
tier becomes subject to regulation or 180 days after the
effective date of our regulations adopted in this atg0rt 'pd
Order, whichever occurs first.-- Any prior changes in costs
will not receive external treatment.~ Thus, for those systems

aaa para•. 556-559, infra.

- If the date on which the sy8tem becomes subject to
regulation is after October 6, 1994, only increases in
retran81llission cons.nt f4tes occurring afte·r the date of regulation
will be accorded external treatment.

~ The initial date of regulation of the basic service tier
is the date of local notice that the system is 8ubject to
regulation. The initiai date of regulation of a cable programming
services tier is the date on which a complaint is filed with the
Commission concerning any cable programming services tier provided
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for which the reaaonable initial baae per channel rate is
determined by reference to September 30, 1992 rates, the
resulting rate will be adj~sted forward by inflation since
September ~O, 1992 (J....&.. (D1p-PI) _til tbe date of regulation,
or, 110 days fraMthe effective .,te of O\lZ'~egulations, if the
initial date of regulation occura aft~ 180 days from the
effective date of ~ation. we believe that •. this represents
the best balance ~n practicality of administration and the
operators recovery of external costs. Thus, it may be burdensome
for cable operators to identify changes in extemaleosts since
September 30, 1992. On the other hand, permitting only inf·lation
adjustments since september 30, 1992 until the effective date of
regulation may unnecessarily encourage cost-of-service showings
by cable operators who have experienced high levels of external
costs in the interim.

256. We note, however, that the competitive benchmark
levels derived from our benchmark formula and survey data will
not include franchise fees. Thus, we will permit the total
amount of franchise fees to be included in determining the lawful
regulated per channel rate for the basic service tier as of the
initial date of regulation.~

by the system within the franchise area. We anticipate that the
initial date of regulation will be different for the two tiers
resulting in different initial permitted rates because of different
adjustments for inflation and external costs. However, as a
practical matter, we do not believe that the permitted rates for
different tiers prior to going forward adjustments will differ
significantly for most systems since we anticipate that the initial
date of regulation for both tiers will be close in time. Thus, we
do not believe that the potentially different periods for

,adjustments for inflatiOJl and/or external costs for different tiers
depending on the initial date of regulation will cause
significantly different rates for tiera such that our principle of
tier neutrality will be violated. a.. &1aQ n. SOl, supra.

~ We conclude that at this time we should not give external
treatment to costs of system improvements. Such expenditures are
likely to be significant and if automatically passed through could
lead to substantially increased rates. Additionally, system
improvements typically increase channel capacity, which will
increase the total~.venues per subscriber achievable, even under
the benehurk formula, or reduce utnteDance or other service
expenses. We believe that local authorities should be permitted to
carefully weigh the costs and benefits of network improvements.
Costa of network i-.provements 'could still be recovered through
cost-of-service showings to the extent they cannot be recovered
through rates regulated under the price cap scheme. We will
monitor the effects of treating network improvement costs this way
and, if it appears that this treatment is thwarting the development
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DO. Limitation on External Treatment for Increases
Le.a than Inflation

257. We ·..-cogniz. that the a1U"YeY data on whi.ch our
b.nc:hmark·i.;ba.~,.r.nQt adj_t.d to.xclude coats other than
franchi•• f.... ThUll, our measure of cOllllParison to competitive
rates include. me.t categori.s of external costs and the .
resulting permitted rat.. will a180 include these costs. This
meana that, when the inflation adjustment is applied to the
permitted per channel rate on a going-forward basis, it will also
permit recovery of incr....s in external co.ts to the extent they
incre••e no more than inflation. AccoEdingly, to permit external
treatment fer the full a_ount of incr.a••• ·in these costs after
the general adjustment for inflation would permit double recovery
of such costs that are equal to or le.s than inflation. We
conclude that, for all categories of external costs, we will
permit external t~atment for increas.s in such costs only to the
extent they exceed inflaeion as meaaured by the GNP-PI. This
requirement will not apply to franchiae feea because the
benohmark is baaed on data that excludea .uch fees and because
our methodology for determining the permitted per channel rate
excludes franchi•• fee.. The annual inflation adjustment will
also not apply to franchise fees. This will a.sure that there
will not be a double recovery of franchise fees.-

(h) Cost-of-Service Showings

AA. The Opportunity to Justify Rates Above the
Cap Based on Costs

i . Background

258. In the Notice, we proposed to establish an
opportunity for cable operators to use cost showings to justify
rates for the basic service tier above capped levels.

ii. Comment,

of new technologies and services, will review our decision as
necessary.

- We additionally find that we lIhould not 'permit increases
for external co.ta up to the full extent of inflation if, in fact~

they have not increas.d by the full a1llOunt of inflation. Thus, we
also require that permitted per channel rates be adjusted downward
from the rate that would result if bas.d on a full inflation
adju.tment to the extent one or more external costs increase less
than inflation. The practical result of this approach is that
adjustments for external costs will equal the actual amount of
decrease or increase in external costs.
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611

25'. Many cable operators anel municipalities agree
that cost-of-service principles should be implemented as a
secondary mec.haniam to supplement the primary rate standard. 610

CATA and arr tlUpport the tentative conclusion rRched in the
Notic:ethat secondary co.t-af....ervice showings be available to
cable operator. taat seek to justi~yrates above the basic
serv.ice benchmark.'1l Municipalities, however, contend that
secondary cost-of-..rvice showings sheuld be accessible either to
all interested parti.. (~, cable operators, local franchising
authorities, subseribers), or limited only to franchising
autborities.~2 Dover and Municipal, for example~ argue that if
cable operators are allowed to justify rates above the benchmark,
then franchising authorities and the Commission should also be
permitted to use actual cost data to reduce rates below the
benchmark in appropriate cases. 613

260. Parties supporting the proposed .econdary cost
of-service showing maintain that this regulatory approach cannot
succeed without various uniform accounting and cost-of-service
standards for the cable industry.6H Municipal states that since
cost-of-service regulation generally requires a substantial
administrative expertise, effective Commission cost guidelines
are necessary to permit local franchising authorities to
effectively review rates. BellSouth finds that a reliable cost
of service methodology is also necessary since: the Act requires
the FCC to use a cost-based type approach to determine
installation rates for the basic service tier; and the Commission
needs to protect against cable operator cross-subsidizing their
entry into non-cable markets.~5

610 .au, L.5La., Austin Comments at 48-49; CAT~ Comments at 21
22; Dover Comments at 15-16; EET Comments at 5; Municipal Comments
at 15; Rapids Comments at 30-31; TIA Comments at 13.

CATA Comments at 21-22; EET Comments at 5.

611 au, t.a.!L., Austin Comments at 49-49; Dover Comments at 15
16; Municipal Comments at 15; Rapids Comments at 30-31.

613 Dover· Comments at 15-16; Municipal Comments at 15. Austin
states that cable operators should only be allowed to initiate a
cost-of-service proceeding where it is constitutionally mandated,
or wnere, at a minimum, the cable system submits actual cost data.
Austin Comments at 48-49. .

6U ~, ~, BellSouth Comments at 16-18; Municipal Comments
at 15; NewBern Comments 8-11; NYNEX Comments at 4; TIA Comments at
13.

BellSouth Comments at 16-18.
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261. lfATOA opposes the use by cable operators of a
secondary cost-of-••rvice mechanism to justify rates above the
primary rate. 616 1lA1'O.\ argue. that this approach would unfairly
skew rate regul.~GD ~ favor of the cable operator at the
expense of the c:~.617 IfATOAand MCATe contend that cable
operators might uae eecondary coat-of-..rvice .•howings to seek
higher unrea.onable rates, since they are cognizant of the
administrative dis.dvantapes that this pres.nts to local
franchising authorities.~ MATOA conten~ that a cable operator
should not be permitted to exceed the benchmark for the basic
service tier unless it can show that the benchmark is
confiscatory in its individual circumstance.

iii. Di.cu••iQA.

262. we have determined that our primary method of
regulating cable aervice rate. on a going-forward basis shall be
a price cap mechani.. applied to rat.s after they are initially
set in relation to the, competitive benchmark. This regulatory
approach will eaa. administrative burdens because it will
effectively regulate rates in most c••es without the need for
examining an individual system's costs. This choice reflects a
reasonable balance of the statutory goals of minimizing
administrative burdens and of protecting consumers. However, the
starting price cap level is based on industry-wide data and does
not necessarily reflect individual systems' costs of providing
cable service. Thus, we can not be certain that the initial
capped rate defined through benchmark comparisons will permit all
cable operators to fully recover the costs of providing basic
tier service and to continue to attract capital. We do not
believe that Congress intended that cable operators could, or
should, be compelled·to provide basic service tier service at
rates that do net recover such costs. Further, an overly tight
cap on rates could hinder cable operators ability to make network
improvements that could benefit subscribers. Accordingly, we
believe that it is acceptable to permit cable operators to exceed
the capped rate if they can make the necessary cost showings in
certain circumstances. 519

616

617

611

MATOA comments at 44.

MCATC Comments at 9; NATOA Comments at 4'5-46.

619 Of course, the fact that an operator has incurred a cost
does not establiahits right to recover that cost from subscribers.
The extent to which costs can be recovered from subscribers will be
governed by cost-of-service standards.
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263. We reject the alternative of not permitting cable
operators to exceed the cap unless that rate a. applied to them
is confiscatory. Aa we explain below, we believe that it will be
preferab14lt ,for the commission to e8tabli8hcost-of-service
standards for the t..ic service tier. The Commission can then
embody in those standards a balancing of the interests of
consumers in paying a reasonable rate and of cable operators in
earning a rea.on~le profit. A "confiscatory only" standard
would, by contrast, constitute a substantially stricter standard
that may ultimately disserve consumers by limiting cable
operators' business incentives to provide service.

26.. The Cable Act of 1992 requires that the
Commission take into account in establishing regulations
governing the basic service tier a "reasonable profit", as
defined by the Commis.ion, consistent with the Commission'S
obligations to ensure that rates are reasonable and the goal of
protecting subscribers of any cable systell not subject to
effective competition from paying more for the b.sic service tier
than subscribers wouldaray if the system were subject to
effective competition. In order to assure that our framework
for regulation of rates of the basic service tier will take this
statutory factor into account we establish that in anycost:",of
service proceeding rates must be set to allow cable operators to
earn a reasonable profit for provision of cable service. While
we are not defining a reasonable profit for cable service
generally at this time, and will be addre.sing that issue in the
Second fUrthcE Notic. and reviewing local franchising
determinations concerning a reasonable profit on a case-by-case
basis in the interim, a reasonable profit will be one that is
fair to both cable ,operators and consumers. Thus, our regulatory
framework for regulation of the basic service tier will satisfy
the statutory requirement that we consider a reasonable profit
consistent with statutory goals.

BB. Cost-of-Service Standards

i. Background.

265. In the Notice, we stated that cost-of-service
regulation at any level requires determinations relating to four
major qost components: rate base; cost of capital; depreciation;
and operating expen8es. Q1 We stated that cost-of-service
showings also require rules to govern the design of rates once
determinations have been made in the four areas listed above. We
proposed, in the Notice, to adopt requirements in each of these

6ZO 'Communications Act,
543 (b) (2) (C) •

§ 623 (b) (2) (C) , 47 U.S.C. §

Ql Notice, 8 FCC Red at 525, para. 61, Appendix B.

165



areas to govern cost-of-service showings by cable operators
seeking to justify rat.. above the benchalark. We solicited
comment on what require.n.t. we would need to adopt in thes.
area. and Oft'the' .impact on the cable industry and subscribers of
those requiremene.. 1fe asked for conient on the specific issu••
raised in Appendix B to the HQt\QI regarding rate base, cost~of

capital, depreciation, and operating expen.es that would require
resolution for cost-of-service standards to be adopted. The
Notice additionally solicited comment on the optimal degree of
cost averaging under cost-of-service regulation of cable
service. 622

ii. COIJIIMnts.

266. NCTA urges the Commission not to adopt cost-of
service standards to govern secondary cost-of-service showings by
cable operators. G3 It states that these issues can be resolved
by local franchi.. authorities and the cable operator at the
local level. 6U NATOA also urges the Commission not to adopt
cost-of-service .tandards.~

261. BAt. aa.e. Municipalities, cable operators, and
New Jersey addre..ed the question of what should be included in
the determination of the cable operator's rate base. Municipal
and New Jersey state that the "used and useful- standard i. the
appr0E;iate standard to use in measuring a cable operator's rate
base. Cable operators generally argue that acquisition costs
represent bona fide business investments that should be included
in the" rate ba.e.G? On the other hand, municipalities support
disallowance of goodwill since they contend that it is not cost
based and, if allowed, would permit operators to recover their
own expectations of monopoly profits from subscribers. Q8 NAB

Notice, 8 FCC Red at 524-25, para. 60.

NCTA Comments at 39.

NCTA Comments at 40-41.

NATOA Comments at 46.

626 Municipal Comments at 16-17; New Jersey Comments at 11-13.

627 .su, A.....SL., ACI Reply C01lllllOnts at 2; Media General Comments
at 15; Prime Comments at 6-9. Prime maintains that goodwill must
be included in rate base to avoid the Fifth Amendment's prohibition
on confiscatory rates.

QI ~, ~, Municipal Comments at 16; NewBern Comments at
19; New Jersey'Comments at 12; Thousand Oaks Comments at 20; Rapids
Comments at 31.
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submitted a propoaed regulatory framework for the basic service
tier that would prevent recovery from aubacribers of costs in
excess of syate1ft replacement coata.619 ThOWland Oaks claims
that since coa.verte. boxea are fOl" the benefit of pay-per-view
customers, ttii.equi,-ent should be excluded from rate baee. eo
Rapids and New Jer..-y recOftllftend that equipment be included in
rat. bas. rather than expensed, to be conaistent with traditional
cost-of-service regulation. Gt

26. • Co. olCApitll. Media General argues that the
cable industry's rate of return should exceed that of the
telephone industry. Media General states that competition from
DBS, cellular television, broadcast television, and video
dialtone demonstrates that the long term risk in the cable
industry is higher than for telephone companies. 631 Rapids
contends that the risk of investing in cable stock is no greater
than investing in the Standard & Poors 400 companies, and that
the risk might even be lower due to the lack of competition. 633

269. Depr.ciation. Operating biP'PI.,. Bite plaign.
Few commenters specifically commented on depreciation, operating
expenses, or rate deaign. McKinney and NewBern want industry
wide uniformity in determining the expected service life of cable
plant in order to facilitate judgement of relsonableness of basic
tier rates. 6M McKinney and NewBern would include retransmission
consent fees as operating expenses. QS

iii. Di'SU••ion.

270. We conclude that cost-of-service standards should
be adopted to govern the extent to which cable operators may
exceed capped rates for the basic service tier based on costs.
Such standards are necessary to define the costs and level of
profits that will justify a rate increase and to permit a
reasoned decision whether the proposed rate increase should be
allowed. Moreover, we believe that it is preferable, at least in

• NAB comments at 16-18.
630 Thousand Oaks Comments at 21.

631 New Jersey Comments at 12; Rapids Comments at 32.

631 Media General Comments at 61;.... A1.IQ NCTA Reply Comments
at 24.

Rapids Comments at 32.

McKinney Comments at 19; NewBern Comments at 18.

635 McKinney Comments at 20; NewBern Comments at 19-21.

167



the initial stages of rate regulation of cable service, for the
Commission to establish unifo~ co.t~of-.ervice standards.
Uniform seandarda go.-ming cost-of-.ervice showings by cable
operators for basic ..rvice prov1ded in different communitie.,
and ~tw.enba.ic ••rvice and caDle progr_ing services, are
more likely. to proIIOte,the statutory goal of red\lcing
administrative burden. than would a multiplicity of cost-of
service standards applicable to an individual operator and to the
industry as a whole. Allowing local authorities to determine
cost-at-service stancl,ards would also foreclose significant
opportunities for efficienci•• in admini.tratiQn of rate
regula.tion because it could foreclo.e the possibility of applying
c08t-Q.f-service standards on a higher operating level than the
franchise level. Moreover, because cost-of-service standards
embody a fundamental balancing of the interests of consumers in
paying a fair rate and of cable operators in recovering their
costs and earning a reasonable profit, how this balance is struck
could have a far reaching impact on the industry and cable
sub8cribers. 6M While it ~y be appropriate in the future for
local franchising authoritie8 to a.sume a larger role in setting
cost-of-service standards for the basic tier as rate regulation
develops, we believe that these standards 8hould for now be
established at the national level. The Cable Act of 1992 also
envisions that the Commission, not local authorities, will
establish standards and procedures for rate regulation of the
basic service tier. Accordingly, we determine that the
Commission will establish cost-of-service standards for the basic
service tier.

271. In the Notice we proposed to adopt cost-of
service standards and solicited comment on the potential impact
on subscribers and operators of the particular standards that we
might adopt. The Commission will carefully balance competing
interests and fashion standards that are fair to consumers and
operators. By not unreasonably restricting a cable operator's
ability to earn a reasonable profit, such standards can also
assure the contiliued growth and success of the cable industry and

636 au, LJL" Jersey Central Power & Light v. FERC, 810 F. 2d
116', 1177 (D.C. Cir. 1987); Farmers Union Central Exchange, Inc.
v. PERC, 734 P.24 1.86, 1502 (D.C. Cir. 1984); Mobil Oil Corp. v.
FPC, 417 U.S. 283, 308-309 (1974); In Re Permian Basin Area Rate
C••••, 390 U.S. 747, 792 (1968) (finding that the regulatory
authority had a reaponaibility to consider not only the interesta .
of producera in earning a fair return, but also "the relevant
public intereats, both existing and foresee.ple); FPC v. Hope
Natural Gas Co., 320 U.S. 591, 602 (1'4.) ("It is not theory but
the impact of the rate order which counts."); ~. at 603 ("the
fixing of 'just and reasonable' rates involves. a balancing of the
investor and the consumer interests."); and Bluefield Waterworks v.
psc. 262 U.S. 679 (1923).
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the continuation of related benefits that it can bring to the
public. We find, however, that the record concerning cost-of
service for.cable service generally is not sufficient to permit
the crafting of detailed cost-of-service standards for cable
s.rvice required .'to achieve these objectiv.s. 6f7 Par example, we
are unable to~ at this time the extent to which general
disallowCngea of debt incurred to purchase cable systems in
exce..ofreplacement cost would affect the industry and
consumers.: Similarly, we· do not have informatic;>n on the impact of
particular depreciation and amortization schedules for different
categories of equipment. Nor do we have adequace information on
the optimum level of cost averaging. We also do not have
significant information on the cost of providing cable service.
Accordingly, we will not adopt specific cost-of-service standards
at this time. Instead, we will issue a S'cond Further Notice of
Pragoscd Bul,making in the near future looking toward adoption of
cost-of-service standards.

2'72. pending this rulemaking, which we intend·to
complete on an expedited basis, cable operators may elect either
to maintain· rates currently in effect and attempt to justify them
through a cost showing in their initial rate filings, or to
reduce these rates to the level we have discussed above. Cable
operators that reduce rates in accordance with our requirements
may subsequently seek to raise rates above the cap pursuant to
the general procedures we are establishing.QI Pursuant to those
procedures, local authorities (or the FCC in situations where we
regulate basic rates) will review cost-of-service showings by
cable operators seeking to raise rates above capped levels, when

637 As discussed at n. 715, infr., we identify a permitted rate
of return for installation and provision of equipment by cable
operators. The Cable Act of 1992 requires that .charges for
equipment be based on actual cost. Cable operators must comply
with our actual cost requirements as of the initial date of
regulation, whereas cost-of-service standards for cable service
generally will be the secondary method of regulation of cable
service rates and will only be applied if cable operators elect to
make cost-of-service standards. In addition, specifying a
rea.onable. profit level for cable ••rviee generally may have a
greater indu.try impact .than would specifying profit levels ,only
for provision of installation and equipment. Accordingly, we
identify a reasonable profit level for equipment at this time while
proceeding on acase-by-case basis for cost-of-service showings for
cable service generally pending our rulemaking that will address
cost-of-serVice standards.

QI
~ Section II.A.3.b supra.
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cable operators choose to make such showings~Q9 When a cable
op.ratorel~ct. to MAke a cost-of-service sbowing we will permit
local au~boritie. to pre.cribe any rate that is justified by the
co.t sho"illg, incl_~1ig a rate lower th.- the benchmark or the
operator's current rate level. Thus, when electing a ~Qst-of

service sbowi~f, the cable operator a.su.ea the risk that its
rate coulcilHt lower~ if such action is juatified by the cost
showing. C__le operators or subscribers may then appeal the local
decision to the Comaission. We will review such local decisions
on a.case-by-case basis pending our cost-of-service rule
making. 640

(3) Regulations Governing Rates for Equipment

273. This section establishes regulations to comply
with Section 623(b) (3) of the Cable Act of 1992, which directs
the Commission to establish standards for setting, on the basis
of actual cost, the rates for installation and lease of equipment
used by subscribers to receive the basic service tier, and
installation and lease of monthly connections for additional
television receivers. The Commission concludes that the
equipment covered by this section of the Act includes the
converter bOX,~l remote control unit, connections for additional
television receivers and cable home wiring. We further conclude
that Congress intended these actual cost regulations to cover all
installations and equipment used by subscribers to receive the
basic service tier in systems not subject to effective
competition, even if the installation or equipment is also used
for other cable services. While we decline to establish our own
separate test of effective competition for equipment, we conclude
that Congress intended our regulations to encourage competition
in the provision of equipment and installation services.
Therefore, our regulations require an unbundling of the charges
for all regulated equipment and installations, as described
below.

6J9 A local authority may not, of course, use our subsequently
adopted cost-olf-service rules to justify a refund for rates charged
prior to the rul••'~ffective date, but would bave to re~y on the
general cost-of-.ervice regulatory principles it chooses to use
prior to the effective date of those rules.

610 Local aut.horities may require cable operators to reduce
rates based on their cost-of-service determinations. We will
consider petitions for stay of the local decision pending any
appeal of the local decision by the operator to the Commission.

641 Converter boxes include those boxes that act as an extended
tuner for subscribers who do not have a cable-ready television,
those boxes that descraroble a signal, and addressable boxes.
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2'4. The Commission has determined that Congress
intended that cable operators can recover the costs of leasing
equipment and ••~ice installation by charging directly for tho..
activitie•. Seeaua. theActrequ1res the COIBission to establish
standards for setting rate. for lease of equipment and
installation, we will require the local franchising authorities
to fol1ow.the detailed guidelines we now adopt-for identifying
the costs to be recovered through equipmeftt and installation
rates and for calculating those rates. We believe that our
guidelines satisfy the statutory requirements, and thus a local
franchising authority's proper use of them to determine
reasonable rate levels cannot form the basis of a cable operator
complaint to the Commission. Under our guidelines, cable
operators shall establish an Equipment Basket to which they will
assign the direct coats of service installation, additional
outlets, leasing and repairing equipment. The basket will
include an allocation of all thosesystell joint and common costs
that installation, leasing and repairing equipment share with
other system activities, excluding general system overhead. The
Equipment Basket includes a reasonable profit. The Commission
will not prohibit the use of promotional offerings, but operators
must exclude the costs of promotions from the Equipment Basket.

(a) Equipment Covered

i . Background

275. The Cable Act of 1992 directs the Commission to
establish standards for setting, on the basis of actual cost, the
rate for lease of equipment used by subscribers to receive the
basic service tier, including converter boxes and remote control
units, and lease of monthly connections for additional television
receivers. M1 The Ngtice tentatively concluded that equipment
covered by this section of the Act includes the converter box,
rem~te control unit, connections for additional television
receivers, and wiring that includes other inside cabling. M3 The
Notic., however, sought comment on the extent of this coverage.
The Hot ice expressed a need to clarify the relationship between
Section 623 (b). (3), which requires regulating, on the basis of
actUal cost, "equipment used for the baaic tier," and Section
623(c), requiring regulations for cable programming services,
which include installation or rental of equipment used for the
receipt of such programming services. For the latter, the
Commission must establish standards for determining whether the
rates are unreasonable. Cost is to be only one of several

Communications Act § 623(b) (3), 47 U.S.C. § 543(b) (3).

643 Notice, 8 FCC Red at 525.
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factors considered in determining these standards for cable
programming services.~

276. The Notice pointed out the tension between
Section 623(b) (3) (A), which specifically lists an addressable
converter box needed to access video programming on a per channel
or per program basis, among the equipment subject to the actual
cost standard,~s and the inclusion of equipment and
installation in the definition of cable programming services.~
The Commission surmised that Congress intended for some equipment
to be regulated on the basis of actual cost and other equipment
to be regulated under the standards for cable programming
services, but expressed uncertainty over how to treat equipment
that is used for the provision of both basic tier service and
cable programming services. Therefore, we requested comment on
the existence of any equipment not used for basic tier service
and the extent to which the actual cost standard of Section
623(b) (3) controls the rates charged for equipment used for more
than just basic tier service.~7

ii. Comments

277. Commenters generally do not disagree with the
Notice's tentative conclusion on rate re~lation for the .types of
equipment used to receive cable service. As an initial
matter, a few local franchising authorities request clarification

~ Notice, 8 FCC Rcd at 525.

~7

~s In addition, the legislative history indicates a change in
wording from "equipment necessary for subscribers to receive the
basic service tier" in the original House bill, to "equipment used
by subscribers to receive the basic tier" in the Act. The
Conference Report says that this language is meant to give the
Commission greater authority to protect the interests of the
consumer. Conference Report at 64.

~ In fact, the definition of cable programming service was
amended in conference to include installation and lease of
equipment. ~ Conference Report at 66.

Notice, 8 FCC Rcd at 525-26.

641 ~ Armstrong Comments at 21-22; InterMedia Comments at 22;
Rapids Comments at 34. It appears, however, that CIC and Cox did
not include cable home wiring as equipment, and would include the
drop from the pole to the home as part of customer equipment. CIC
Comments at 38; Cox Comments at 33-34; CSC Comments at 12-13.
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that they have juriediction to regulate equipmemt rates. M9 The
main area of discussion concerning the types of equipment covered
by the Act involves the question of whether certain equipment
shoulc11'l9t btt regulate beeaus.of it. wiele coaRercial
availability." Nany cable operators argue that some equipment,
particularly remote control device.,. is cOftlMrcially available
and the marketplace should regulate the price of this
equipment .651 Severaleable operators urge the Commission to
adopt a teet of effective competition specifically for .
equipment. 6a They would avoid regulation of a piece of
equipment by certifying that a particular piece of equipment is
available for sale or lease from third partX sources and that
they have advised subscribers of that fact. 3

278. NATOA disagrees with cable operators who suggest
that equipment of a regulated system should not be subject to
rate regulation if there exist third-party sources for such
equipment in a franchi.e area. NATOA argue. that Congress did
not intend for cable service to be interpreted narrowly to
exclude equipment, installation and additional outlets.
According to NATOA, the definition of cable programming service,
which includes equipment and installation, demonstrates a broader
statutory definition of cable service. If equipment and
installation are subeumed in the term cable service, they are
co~ered by the effective competition standard. Thus, equipment

649

at 3.
NJ Comments at 24; Rapids Comments at 33-34; SO Comments

650 In addition, CSC asserts that additional outlets should not
be regulated because they are discretionary s~rvices and not
required to meet the statutory goal of an affordable entry level
package of service snd equipment. CSC CoMments at 6. For a
further discussion of regulation of additional outlets, see paras.
306-307, intfa. Al80, MATOA expresses concern that operators would
begin charging for equipment that previously did not have a charge,
particularly equipment that would be consiclered network rather than
customer premises equipment. NATOA Comments at 50.

651 eIC Comments at 38; Continental Comments at 40; CSC
Comments at 4; ... AJ.Ig Encore Comments at 15. Continental argues
that non-addressable converters also have wide commercial
availability. Continental Comments at 40.

6a AdelphiaII Comments at 72; Nashoba Comments at 71;
TimeWarner Comments at 56.

653 AdelphiaII Comments at 73; Falcon Comments at 41; Nashoba
Comments at 72; TimeWarner Comments at 57; ... A1.I.2 CSC Comments at
13-14.
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that they have jurisdiction to regulate equipment rates. M9 The
main area of discussion concer~ing the types of equipment covered
by the Act involves the question of whether certain equipment
should not be regulated because of its wide commercial
availability.650 Many cable operators argue that some equipment,
particularly remote control devices, is commercially available
and the marketplace should regulate the price of this
equipment. M1 Several cable operators urge the Commission to
adopt a test of effective competition specifically for
equipment. M2 They would avoid regulation of a piece of
equipment by certifying that a particular piece of equipment is
available for sale or lease from third part~ sources and that
they have advised subscribers of that fact. 3

278. NATOA disagrees with cable operators who suggest
that equipment of a regulated system should not be subject to
rate regulation if there exist third-party sources for such
equipment in a franchise area. NATOA argues that Congress did
not intend for cable service to be interpreted narrowly to
exclude equipment, installation and additional outlets.
According to NATOA, the definition of cable programming service,
which includes equipment and installation, demonstrates a broader
statutory definition of cable service. If equipment and
installation are subsumed in the term cable service, they are
coyered by the effective competition standard. Thus, equipment

at 3.
M9 NJ Comments at 24; Rapids Comments at 33-34; SD Comments

650 In addition, CSC asserts that additional outlets should not
be regulated because they are discretionary s~rvices and not
required to meet the statutory goal of an affordable entry level
package of service and equipment. CSC Comments at 6. For a
further discussion of regulation of additional outlets, see paras.
306-307, infra. Also, NATOA expresses concern that operators would
begin charging for equipment that previously did not have a charge,
particularly equipment that would be considered network rather than
customer premises equipment. NATOA Comments at 50.

MI eIe Comments at 38; Continental Comments at 40; CSC
Comments at 4; §.n li.aQ Encore Comments at 15. Continental argues
that non-addressable converters also have wide commercial
availability. Continental Comments at 40.

652 AdelphiaII Comments at 72; Nashoba Comments at 71;
TimeWarner Comments at 56.

M3 AdelphiaII Comments at 73; Falcon Comments at 41; Nashoba
Comments at 72; TimeWarner Comments at 57; ~~ CSC Comments at
13-14.
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control devices, which are not necessary to receive basic tier
service. - Others argue this language chaAge was meant. to
mirror the equipment language in the cable programming services
definition an4 to give the.Commi••ion lreat.r authority to
protect the intenats of tl'wt consumer. 1 Several cable
operators contend that. applying an actual cost .tandard broadly
will inhibit re.earch and development in new equipment
technologies. 661

281. Operators suggest two test. for whether equipment
is used for t~e ba.ic tier. Some contend that tpa test should be
the .ervice level of the subscriber using the particular
equipment. A basic subscriber pays for equipment based on an
actual cost standard, and a subscriber to cable programming
services is· charged .·for equipment ba.ed on an unreasonable
standard, even if the equipment is identical. 6e Others argue
that capacity of equipment is the key.6M Thus, if an addressable
converter is required to access basic, its price would be
regulated under b••ic. If basic were unscrambled, but a
subscriber needs an addressable converter for satellite tier
programming, the price of a converter would be regulated as a
cable programming service. Rates for converters required only to
access premium services would not be regulated under this
approach. 665

iii. Discussion

282. We adopt our tentative conclusion concerning the
type of leased equipment covered by the rate provisions of the

CSC Comments at 10 and n. 17; NCTA Comments at 49.

~1 AdelphiaII Comments at 66-67; Nashoba Comments at 65-66;
Newhouse Comments at 19-20; TimeWarner Comments at 50-51.

6Q Comcast Comments at 47; Continental Comments at 39-40; CSC
Comments at 11-12; TCI Comments at 37-38.

66.1 AdelphiaII Comments at 68-69; Cole Comments at 30-31;
Falcon Comments at 38-39; Nashoba Comment at 67-68; Newhouse
Comments at 20-21; TCI Comments at 31-32; TimeWarner Comments at
55; .... Alm CSC Comments at 10 <equipment subject to this·
provision of the Act Nould be limited to .converter and remote made
available to a ba.ic customer for use in connection with a primary
outlet) '. . .

6M Armstrong Comments at 21-22 (functionally required); Blade
Comments at 10 (operationally necessary); Continental Comments at
39-40; InterMedia Comments at 22; Simmons Comments at 1.

665 Continental Comments at 39.
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