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MOTION TO ENLARGE ISSUES_ AGAINST WILBURN

Ohio Radio Associates, Inc. ("ORA”"), by its attorneys, pursuant to Section
1.229 (b) (1) of the Commission’s Rules, hereby submits this motion to enlarge the
issues against Wilburn Industries, Inc. ("Wilburn®). This motion is based on
information in the application of Wilburn and other pre-designation matters and
thus is timely filed within thirty (30) days of the release of the hearing
designation order on April 15, 1993. See, DA 93-423. 1In support of its motion
to enlarge the issues, ORA submits the following comments.

Section 73.315 Issue

A map showing Wilburn’s proposed 70 dBu coverage to Westerville does not
indicate that at least 80% coverage would be provided to the community of
license, as required by Section 73.315. See, attachment 1. The burden is on
Wilburn to demonstrate in its application compliance with all rules, or to
request a waiver. It did neither. Where an applicant fails to demonstrate

compliance with Section 73.315, an issue must be specified. Port St. ILucie

Broadcasting, 6 FCC Rcd 2063, 2065, para.10 (MMB 1991); Pearce Broadcasting
Partnership, 6 FCC Rcd 5775, para. 2 (MMB 1991).
Accordingly, the Presiding Judge is requested to specify the following

issue:

To determine whether the application of Wilburn Industries, Inc. violates
Section 73.315 of the Commission’s Rules by not providing at least 80%
city~-grade coverage to Westerville, and if so whether it is basically
qualified to be a Commission licensee, and whether its application should
be granted?

documents related to the preparation of the city~grade coverage portion of its
Westerville application.
Short-Spacing Issue
The application of Wilburn indicates that its proposed tower site is 6.84
km. short-spaced, under Section 73.207, to Station WTTP-FM, Tiffin, Ohio. Under
long-established Commission policy, when an applicant in a comparative hearing
is short-spaced, a hearing issue must be specified as to that applicant'’'s basic

qualifications. Jemez Mountain Broadcasters, 7 FCC Rcd 4219, 4220, paras. 2 and

12 (1992); Payne Communications, Inc., 1 FCC Rcd 1052, 1053, paras. 6, 9-10 (Rev,




Bd. 1986), aff'd, Evergreen Broadcasting Co., 6 FCC Rcd 5599, 5605, n. 3 (1991);

Naquabo Broadcasting Co., 6 FCC Rcd 4879, para. 5 (1991); Madalina Broadcasting,

Inc., 6 FCC Rcd 2508, 2509, paras. 3-5 (MMB 1991); Valley Radio, 5 FCC Rcd 4875,

4876, para. 5 (MMB 1990); Donavan Burke, 104 FCC2d 843 (1986); Megamedia, 67

FCC2d 1527 (1978); Clearlake Broadcasting Co., 47 Fed. Reg. 47931 (1982); and

North Texas Media, Inc. v. FCC, 778 F.2d 28, 34 (D.C. Cir. 1985) (all of the

cited cases will hereinafter be referred to as the "North Texas” policy or line
of cases).

ORA is not filing a pleading repetitious of its April 22, 1993, motiomn to
certify. That motion addressed dismissing any short-spaced applicants from the
hearing. This motion addresses the specification of basic qualifying issues
against any short-spaced applicants, which is a different matter. 1Indeed, the

Memorandum Opinion and Order, FCC 93M-224, at para. 11, and n. 3, released May

4, 1993, indicated that a motion to enlarge the issues might be an appropriate
means to pursue a short-spacing issue.

This motion is also based on On the Beach Broadcasting, FCC 93-211, which

is a Commission decision released on May 10, 1993, and thus a new matter

warranting consideration. Therein, at n. 1, the Commission reaffirmed that North

Texas Media, Inc. v. FCC, is still binding precedent.

Wilburn fails to acknowledge that the use of Section 73.213 is merely a
standardized procedure to obtain a waiver of the spacing requirements of Section
73.207. 1Indeed, FCC Form 301, Section V-B, page 3, Question 13, acknowledges
that the use of Section 73.213 is a waiver of Section 73.207. Therein, Question
13 (a) asks if the application meets the spacing requirements of Section 73.207.
Questions 13 (b) and (c) then ask if Section 73.213 applies and if so include a
summary of previous waivers.

Wilburn also fails to understand that the issue is not whether it is
entitled to use the grandfathering provisions of Sectiom 73.213. Rather, the
issue is whether it is in the public interest to award the Westerville permit to

an applicant with inferior short-spaced facilities operating at only 3.0 kw., or



to an applicant operating at maximum 6.0 kw. power with a fully-spaced tower
site. Nothing in the adoption of Section 73.213 negated or overruled the "North
Texas” policy of preferring on a basic qualifying basis a fully-spaced applicant
over a short-spaced applicant in a comparative hearing.

Accordingly, the Presiding Judge is requested to specify the following

issue:

To determine whether the application of Wilburn Industries, Inc. proposes
a tower site in violation of Section 73.207 of the Commission’s Rules, and
if so whether the use of 3.0 kw. pursuant to Section 73.213 of the Rules
would be in the public interest and whether it is basically qualified to

be a Commission licensee, and thus whether its application should be
granted?

If the issue is specified, ORA requests the production of all documents
indicating the efforts of Wilburn to locate a fully-spaced tower site.
WHEREFORE, in view of the foregoing, ORA requests that the foregoing issues
be specified against Wilburn.
Respectfully submitted,

McNAIR & SANFORD, P.A.

Attorneys for Ohio Radio
Associates, Inc.
May 17, 1993 1155 15th Sst., N.W., Suite 400
Washington, D.C. 20005
Telephone: 202-659-3900
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“Motion to Emlarge Issues Against Wilburn®’ to the following:

The Honorable Walter C. Miller*
Administrative Law Judge

Federal Communications Commission
Room 213

2000 1L Street, N.W.

Washington, D.C. 20554

James Shook, Esquire

Hearing Branch

Federal Communications Commission
Room 7212

2025 M Street, N.W.

Washington, D.C. 20554

Arthur V. Belenduik, Esquire
Smithwick & Belenduik, P.C.
1990 M Street, N.W.

Suite 510

Washington, D.C. 20036
Counsel for David A. Ringer

James A. Koerner, EBsquire

Baraff, Koermer, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.

Suite 300

Washington, D.C. 20015-2003

Counsel for ASF Broadcasting Corp.

Exric 8. Kravetz, Esquire

Brown, Finn & Nietert, Chartered
1920 N Street, N.W.

Suite 660

Washington, D.C. 20036

Counsel for Wilburn Industries, Inc.

Dennis F. Begley, Esquire

Reddy, Begley & Martin

1001 22nd Street, N.W.

Washington, D.C. 20037

Counsel for Westerville Broadcasting Company
Limited Partnership
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Counsel for Shellee F. Davis
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