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MaurIN TarLOR ELLIS & Abams, P.C.

ATTORNEYS AT Law

RALEIGH ADDRESS 1130 CONNECTICUT AVENUE, N.W., SUITE 750 ROCK HILL OFFICE
3200 BEECHLEAF COURT, SUITE 500 - 448 LAKESHORE PARKWAY, SUITE 200
RALEIGH, NORTH CAROLINA’ 27604-1064 WASHiNGTON’ D.C. 20036-3904 ROCK HILL, SOUTH CAROLINA 29730-4264
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TELEPHONE (202) 429-8910 /
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" RECEIVED
March 26, 1992 WAR 2 6 1992
Federal Communications Commussio:
Office of the Secretary
Ms. Donna R. Searcy ‘
Secretary
Federal Communications Commission - e
Washington, D.C. 20554 < s o
A .
RE: Shellee F. Davis R
BPH-911231MA o M . O
Channel 280A . - ' PR
Westerville, Ohio PR
;f o
Dear Ms. Searcy: 0
A

Enclosed for filing on behalf of Ohio Ra&%btAssociates, Inc.
are an original and four (4) copies of its petition to deny and
dismiss the application of Shellee F. Davis.

Please contact the undersigned in our Washington, D.C.
office.

Respectfully submitted,

MAUPIN TAYLOR ELLIS & ADAMS, P.C.

Attorneys for Ohio Radio Associates, Inc.
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RECEIVED
MAR 2 6 1992

Before the {
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554 Federal Communications Commissio~

QOffice of the Secretary

In Re Application of:

SHELLEE F. DAVIS File No. BPH-911231MA

Application for Construction
Permit for a new FM station,
Channel 280A, Westerville,
Ohio

L T T L N
A

TO: Chief, Audio Services
Division

,-‘t’
i

PETITION TO DENY AND DISMISS THE APPLICATION 5
OF SHELLEE F. DAVIS

Ohio Radio Associates, Inc. ("ORA"), by its attorneys,
pursuant to Section 73.3584(a) of the Commission's Rules, hereby
submits this petition to deny and dismiss the application of
Shellee F. Davis ("Davis"). This petition is timely filed

pursuant to Public Notice, Report No. NA-156, released

February 21, 1992, establishing a deadline of March 26, 1992, to
file petitions to deny in this proceeding. ORA requests that the
application of Davis be denied and dismissed because her proposed
tower site is short-spaced to an existing station and because
there are other qualified applicants in this proceeding with
fully-spaced and technically suitable tower sites. In support of
its petition, ORA submits the following comments.

Davis, at Section V-B, p. 3, item 13(a), concedes that
her application is short-spaced to Station WTTF-FM, Channel 279B,

Tiffin, Ohio. Under Section 73.207, a minimum spacing of 113 km.



is required. Davis proposes use of the former Station WBBY-FM
tower site which is located 106.16 km. from Station WTTF-FM.
Thus, the short-spacing is 6.84 km.

ORA and another applicant in this proceeding,
Westerville Broadcasting Company, Limited Partnership, are
fully-spaced to all stations and pending applications,® including
Station WTTF-FM. Under 1long-established Commission policy in
comparative hearings, when an applicant is short-spaced and at
least one other applicant in the proceeding is fully-spaced and
no question is raised as to the availability or technical
suitability of the fully-spaced site, the short-spaced applicant
must be denied. That applicant will not be designated for
hearing and will be immediately dismissed from the proceeding.

Madalina Broadcasting, Inc., 6 FCC Rcd. 2508, 2509, paras. 3-5

(MMB 1991); Valley Radio, 5 FCC Rcd. 4875, 4876, para. 5 (MMB

1990); Donavan Burke, 104 FCC2d 843 (1986). See also, Megamedia,

67 FCC2d 1527 (1978); Clearlake Broadcasting Co., 47 Fed. Regq.

47931 (1982); North Texas Media, Inc. v. FCC, 778 F.2d 28, 34, n.

32 (D.C. Cir. 1985). Accordingly, the application of Davis must
be denied and dismissed.

In her application, Davis does not request a waiver of
Section 73.207. Rather, she contends that the Channel 280A

allocation is "grandfathered" under Section 73.213 and thus meets

*The proposed tower site for ORA and Westerville
Broadcasting Company is located 164.7 km. from Station WPAY-FM,
Portsmouth, Ohio. A spacing of 165 km. is required. However,
under Section 73.208(c)(8), this distance rounds to 165 km.
Thus, under Commission policy, there is no short-spacing.



the spacing requirements of that section. However, Davis

fundamentally misreads Section 73.213. That provision by its own
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allocations. Section 73.213 is entitled grandfathered

short-spaced stations, not allocations. Sub-sections (a) and (b)

explicitly refer to authorized stations. Sub-section (c) refers

to modifications and relocations of existing stations. Indeed,

in MM Docket No. 88-375, 4 FCC Rcd. 6375, 6381, para. 51 (1989),

the Commission refers only to existing stations as
"grandfathered" under Section 73.213. Although Davis proposes to
use the existing tower of former Station WBBY-FM, which station
could have been "grandfathered" under Section 73.213, this does
not extend that station's "grandfathered" status to unrelated
applicants for construction permit for a new station.

Applicants, such as Davis, must meet the minimum
spacing requirements of Section 73.207 with respect to all
facilities and allotments at the time of filing their

application, In MM Docket No. 88-375, 6 FCC Rcd. 3417, 3418,

n. 7 (1991), the Commission stated as follows:

". . .we wish to <clarify our ©policy regarding
applications for construction permit filed to implement
allotments resulting from petitions for rulemaking to
amend the Table of FM Allotments filed prior to
October 2, 1989. Such applications must meet the new
spacing requirements with respect to all facilities and
allotments except those to which the allotment
reference coordinates were short-spaced on the
effective date of the allotment."

Thus, the only exception to this Commission policy are

applications for facilities which were short-spaced at the time










only be utilized where fully-spaced tower sites are unavailable

or had limited suitability. To hold otherwise, would effectively

N rgpeal Secting.73.207 and would. allow tower SiLes to.be wlaogd _
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v. FCC, supra, at 33-3 ____ 4B, n. 27. These rules are also designed to

allow licensees flexibility and lee-way to subsequently improve
their facilities. Supra, at 31.

Even if Davis had requested processing under
Section 73.215, and even if the Channel 280A allocation is
"grandfathered" under Section 73.213, grant of her application
would be contrary to the public interest, if there are other

applicants in this proceeding with fully-spaced and technically




is not a public interest justification, only a private economic

interest of Davis. Accordingly, the application of Davis must be

Davis apparently filed on March 10, 1992, a 1legal

amendment to her application. The filing would therefore be
after the date for amendments of right. Thus, she can be
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to_ggrrect a amabi] ity defects under the Commission's "hard

look" policy. Black Hills Christian Communications, Inc., 6 FCC

Rcd. 500, 501, n. 3 (MMB 1991). Pursuant to
Section 73.3522(a)(6), FM applications may be amended as a matter
of right only for a period of thirty (30) days following the
Commission's issuance of a public notice announcing the
acceptance of the application for tender. That public notice was
on February 6, 1992. See, Report No. 15189. Thus, the 30th day
and deadline for filing any amendment was Monday, March 9, 1992.
See, Section 1.4(b).

WHEREFORE, in view of the foregoing, ORA requests that
the Commission deny and dismiss the application of Davis. 1In the
alternative, a short-spacing issue must be designated against her

application.



March 26, 1992
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Respectfully submitted,

MAUPIN TAYLOR ELLIS & ADAMS, P.C.

Attorneys for Ohio Radio
Associates, Inc.

1130 Connecticut Avenue, N.W.

Suite 750

Washington, D.C. 20036-3904
Telephone: (202) 429-8910



CERTIFICATE OF SERVICE

I, Kate D. Shawcross, a secretary in the law offices of
Maupin Taylor Ellis & Adams, P.C., do hereby certify that on this
26th day of March, 1992, I have caused to be hand delivered or
mailed, U.S. mail, postage prepaid, a copy of the foregoing
"Petition to Deny and Dismiss the Application of Shellee F.
Davis" to the following:

Dennis Williams, Chief*

FM Branch

Room 332

Federal Communications Commission
Washington, D.C. 20554

Dan J. Alpert, Esqg.

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.

Washington, D.C. 20036
Counsel for Shellee F. Davis
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