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C. Other Ventures

68. During the 1980's, Cohen & Berfield, P.C. represented challengers
in a number of contested renewal proceedings. Smme involved individuals who

‘were principals in the Mainstream (see, supra, ¥ 16) and Garden State (see

supra, Y 46) partnerships.

69. Steinberg and Rynd were principals in an applicant that challenged
the renewal of WYST-FM, Baltimore, Maryland, a station owned by United
Broadcasting of Eastern Maryland, Inc. The case was settled. (Tr. 1480,
1482, 1662). Although Cohen could not recall the amount of money that his

client received as a result of the settlement, he was fairly certain that his

law firm did not receive a bonus. (Tr. 1593).

70. Steinberg, Rynd, Stanley Orlove, William Orlove, and also Dunham
(see, supra, Y 9) were limited partners in an applicant that challenged

the renewal of KHJ-IV, Los Angeles, California, a station owned by RKO. This
case was also settled. Cohen could not recall the amount of the settlement,
but he did remember that his law firm received a bonus. He could not recall
the percentage of the bomnus. (Tr. 1477-1479, 1482, 1662, 1597-1598).

71. Sidney Fetner, Rynd, Stanley Orlove, William Orlove, Sylvia
Francus, and David Golub were limited partners in Center ‘City Cammunications
Limited Partnership ("Center City"), an applicant that challenged the renewal
of WBBM-TV, Chicago, Illincis, a station owned by CBS, Inc. (Tr. 1478, 1663;
WWOR EX. 59). Sidney Fetner organized the partnership and selected the
limited partners for the venture. (Tr. 1452-1454). The retainer agreement

between Cohen & Berfield, P.C., and Center City contained a provision
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awarding the law firm a 10% bonus in the event of dissolution or settlement.

The retainer agreement also contained a provision referencing a bonus in the

event Center City obtained the license. (MMB Ex. 6). The Center City limited
partners instructed Cohen to settle the case following a problem with the

‘general partner. (Tr. 1526). The case was settled for expenses. (Tr. 1610).

72. Rynd, Stanley Orlove, William Orlove, and Ben Shuster currently
are shareholders in an applicant, represented by Cohen & Berfield, P.C.,
which is challenging the renewal of KOKS(FM), Longmont, Colorado, a station
owned by Western Cities Broadcasting, Inc. The case is still in litigation.

(Tr. 1477-1479, 1482, 1662-1663).

73. Cohen & Berfield, P.C., alo repréented an appiicant that
challenged the renewal of WENX-FM, New York, New York, a station owned by
United Broadcasting of New York, Inc. This case was also settled. Although
Cohen could not recall the amount of the settlement, he remembered that his

law firm did not receive a bonus. (Tr. 1596).

74." Cohen & Berfield, P.C., also represented an apphcant that

‘challenged the renewal of WOOK~-FM, Washington, D.C., a station owned by

United Broadcasting Campany, Inc. This case, too, was settled. Cochen could
not recall the amount of the settlement, but he did recall that his law firm
did not receive a bonus. (Tr. 1596~1597).

-

75. Cohen & Berfield, P.C., is also representing Southeast Broadcasting
Limited Partnership, an applicant that is challenging the renewal of WHYI-FM,
Ft. Lauderdale, Florida. In Metroplex Communications, Inc., 5 FOC Road 5610

(1990), the Commission held the application to be a sham. The Southeast

=
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retainer agreement provides for a 15% bonus to Cohen & Berfield, P.C., in the
event the case is settled. Unlike the Garden State retainer agreement, which
referenced a bonus upon grant but did not specify a particular dollar figure or
percentage, the Southeast retainer agreement provides that Cohen & Berfield,
P.C., will receive a bonus of $500,000 if Southeast's application is granted.

(MMB Ex, 1).

76. In addition, Rynd, Steinberg, and also Stanfield (see, supra,
1% 20 and 45) are principals in an application for a new FM station at
Fresno, California. In Carta Qorporation, 5 FCC Rcd 3696 (Rev. Bd. 1990),
the Review Board determined that their limited partnership, which was
organized by Cohen, was a "model sham."

77. Wells is a limited partner in Hamptons Cammunications Limited
Partnership, an applicant for a new FM station in Center Moriches, ﬁew York.
The application was filed on April 15, 1987, just after the Mainstream
settlement. (Tr. 1431-1432). Following a hearing, the applicant was found not
to be a béna fide limited partnership. See Initial Decision of Administrative

Law Judge Bdward Luton, FCC 90D~42 (released November 13, 1990).

78. Wells is also a limited partner in Poughkeepsie Communications
Limited Partnership, an applicant for a new FM station in Poughkeepsie, New
York. This application, too, was filed on April 15, 1987, just after the
Mainstreap settlement. (Tr. 1431-1432). The Review Board concluded that this
applicant was not a bona fide limited partnership. Poughkeepsie Broadcasting

Limited. 5 FCC Red 3374 Rey, BA. 1990),

[
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Before the

PERERAL CONMENICATIONS ORSIISION FCC S0M-1954
Mashington, D.C. 20554
4296

In re Applications of g M DOCKET MO. 88-69

chs, INC. ; File No. BRCT-870803KX

Por Renewal of Liocense of )

Station WBBNM-TV )

Chicego, lllineis ;

CENTER CITY COMMUNICATIONS }

LIMITED PARTNERSHIP ; File No. ‘BPCT-871028KF

Por Construction Permit for g New )

Television Station on Channel 2, )

Chicago, Illinois )

QRDER )
lssued: June 22, 1988 i Released: June 23, 1988

Under consideration are a "Motion of Center City Communications
Limited for Order Mequesting Production of Documents™ filed by Centar City
Communications Limited hremuhlp (Center City) on May 17, 1988; “Objections
of CBS, Ino., to Notion of Center City Communiostions Limited for Order
Requesting Production of Doocuments” filed CII Inc. (CBS) on May 27, 1088;
a3 & supplement filed by CBS on June 9, 1

Center City requests the production of doounnu specified in 36
oategories. Most of these requests are oppesed by CBS,! m Presiding Judge
iz in basic agreement with the arsuments advenesd bv CBS.2 Indeed. ur City




nothing more than an unbridled fishing expedition., The following rulings WILL - ‘
OOVERN Center City's dooument requests: :

Mguest Noa, 1 -~ 23
With the ex fon of Reguests Nos. Y and 2, the remaining doouments
NEED NOT BE PRODUCED, involve a request for dosuments relating to an

slleged transfer of gontrol of CBS. However, the Presiding Judge is not
persuaded by Center City's three arguments as to why those dotuments are
relevant or reasonably caleulated to lead to the é¢isecvery of admissible
evidence. In this comneotion, the Commission has ruled that no transfer of
eontrol of CBS has ooourred. .y 1 PCC Red 1025 (1986), recon m
2 FCC Rod 2274 (1987). Tnis uas upheld reoently by the U.S. Court of A
for the District of Columbia Cireuit in v, JCC, do. 07-1211
(D.C. Cir.), iasued June 8, 1988, The Pres will not permit this
proceeding to be used as & vehicle to launch s osllateral attack on the
t:o.lnion's urnor nmmmmn. As notee by the Court in PW.
v. FEC, cited "[w)ers agencies foroed to prolong inquiries to spend
large resouroce er oonfronted with allegations, speculation or prediction
of the kind pot.luonor presses, the expeditious scheduling of agency u-ndn
and efficient exeoution of agency buumu uuld be severely impeded.™ Thua,

. fhe goomprbcrogiiabg = Bueussag “o-
e d_‘

Requast No, 24

This request is too broad and irrelevant to the diversifisation
aspect of the comparative issus. The documents NEED NOT BE PRODUCED. In the
event CBS actually aogquires other media interests as opposed to any plans to do
80, it is obligated to then report those other media intsrests.

st 26

This request is generally too broad and requests doocuments that are
not relevant or ressensbly caloulated to lead to the discovery of admissible
evidence. [Exoept !‘or the request in No. 26(1) and (1i), the remaining
doouments reguested NOT BE PRODUCED.

Reguest No. 27

The majority of these documents MEED NOT BL PRODUCED. The extent of
WBBM-TV's locally produced programming and relevant faocts relating thereto will
be produced pursuant to Regquest No. 20{1). The bulk of the documents
in No. 27 are not relevant; they involve the mwm deciaion making process
of lioensee officials. , 1 PCC Rod 1081, 1087-1008
(1986). WBBM-TV's record w evalua s basis of the nature and
extent of the broadeast servios rendered mm. the license period. This is
the relevant inquiry on the Question of renswal expectancy. Thus, the only
documents required to be produced pursusnt to the request are those dealing
with the amount and format of locally produced public affairs programming
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presented by WBEM-TV during the license term. Those Soouments may duplicate
the ones required to be produced under Request Ne. 26(1).

Beguest Vo, 20

These doouments NEED NOT BE PRODUCED. The requast is overly broad.
Also, the axtent of pre-empted network programming is not & relevant fyotor. .
Community needs may be ut by pro;nni other local programs. (’g_
«31, paragraph 11, released

us, t un upon uhuh this request is hud is hulty.
aun for producuon of these doocuments has not bean shown,
Reguest Np, 29

CBS SHALL PRODUCE its political file for inspection under this
request. The remainder of the quunt is too broad, and the regquested
doouments NEED NOT BE PRODUCED. .

Becuest Nos. 32, 33, JA, 25, 3¢

These requeats are either irrelevant, overly bread, lack specificity,
or are nothing more than mere fishing expeditions. In tkis connsction, mo
basic qualifying issues have been sought or specified against CBS.
Nevertheless, Center City is of the view that under the rudric of renewsl
expectancy, it is entitled to engage, under disoevery, it a free-wheeling
fishing expedition into each and every aspeet of WABM-TV's operations. No
oompatent pr showing has been made that signifieant violations have
been committed by in the operation of WOEM-TV. Yet, Center City requests
documents to deteraine whether the licensee has somplied with Commission
statute or rule; doocuments relating to violations or alleged violations of the

, Communications Aot ot 1934, as amended, or “any rule, regulation, or policy of

the Commigsion . . ."; and doouments nlauu to a boycoit of RM-’N Sueh
broad, non-specifioc, and sweeping requests are slearly improper.® Disoovary
:m not be pornlttod to dauuine uhothor 8 basis o:uu !‘or -nhrmnt of
ssues. Apange [ ‘ i : D) pvid

6Tear that in the sbassnoe of a desigrated fssue, oharacter

evidence will not be taken. Policy Statewsnt on Compars:ive Brogdoagt

3 3ee also, disoussion under Request Nos. 32 - 36,

4 For example, Request No. 35 calls for the productise of "all doouments

« « +» referring to or relating to violation or alleged violation of the
Comnmunications Aet of 193& as amended, or of any rule, regulation or policy
of the Commission . . .."

——— e e e .
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‘ % 1 FCC 2¢ 393, 399 (1965). Noresver, “discevery into .
. t of an applisent, which, if proves, would bear on [the] applicant's

Qualifications,” is net permitted under the oomparative issue. Qw]
5 > inal). PFimlly,

W" 15 RR 3¢ 703, 706 (1969) (emphasis in ori
n the sore recent megg, 102 PCC 1179, 1232 (1986), the
Comnission made olear that character evidenee does not give rise to
gisqualificstion, “it will no longer be a relevest oriterion in oomparative
renewal prooesdings . . .." Notwithstanding festnote 125 to
w. relied on by Center City, in the abeence of a specilic issue or
8 competen showing of viclations impacting renewal expectancy,
disoovery to learn r ible violatiens of Commission rules or policies
exist will not be permitted.” To hold othsrvwise would contravene the leng time
.J;::luuon on disocovery and open the progeeding to unlimited and unknown

nds .

Aoccordingly, IT 1S ORDERED that the “Metion of Center City
Communications Limited for Order Requesting Production of Doguments” filed by
Center City Communioations Limited Partnership on May 17, 1988, 18 GRANTED to
the extent reflected above and 1S DENIED 1N ALL OTHER RESPECTS, and the
doouments regquirsd to be produced SHALL BE PRODUCED for inspection and/or
oopying at the offices of counsel fer CAS within ten (10) days of the release
of t.m: Order or at such other time and place as may be mutually oonvenient to
counsel. '

FEDERAL COMMUNICATIONS COMMISSION

rative Law Judge

5 The Presiding Judge doss not interpret the fectnote relied upen by Center
City as provicing authorization for a comparative challenger to engage in
general and unlimited discovery into pomsible rule violations on the part of a
renewal applicant.




Before the
FEDERAL COMMINMICATIONS COMNISSION FCC 88M-2622
Washington, D.C., 20554
5280
MM DOCKET NO. 88-69

File No. BRCT-870803KX

In re Applications of
Chs, INC.

Por Renewal of Liosnse of
Station WBEM-TV
Chicago, Illinoisa

CENTER CITY COMMUNICATIONS
LIMITED PARTNERSHIP File No. BPCT-871028KF
For Construotion Permit for a New
Telavision Station on Channel 2,
Chicags, Illinois

Nl DER
Issued: August 11, 1988 R Released: August 12, 1988

L Under oonsjderation are a "Joint Petition for Approval of
Settlement Agreement, for Dismissal with Prejudice of the Center City Limited
Partnership Application, and for Grant of the CBS Inc., Appiication" filed by
CBS Ine. (CBS) and Center City Communications Limited Partnership (Center City)
on July 4, 1988; "Mass Media Buresu's Comments on Joint Petition for Approval
of Settlement Agreement" filed by the Bureau on July 25, 1988; and the "Reply
of CBS Inc. to Mass Media Bureau's Comments on Joint Petition for Approval of
Settlement Agreement" filed by CBS on August 4, 1988.

2. The appliocants in this prooeeding have entered into a settlement
agreement and have submitted such agreement for approval. Pursuant thereto,
CBS has sgreed to pay Center City $187,500, whioh is represented to be the
costs incurred by Center City in the proseoution of its application and the
pursuit of this settiement agreement, in congideration of the dismissal of
Center City's application. In addition, Seetion 2.2 of tha agreement provides
that the general and limited partners of Center City shall not file or
partioipate in the filing of any other competing application involving CBS
broadaast licenses for a period of five years,

3. 1n support of their settlement agreement, the applicants have
submitted affidavits demonstrating why approval of the agreement will serve the
publia interest, and ¢ach has stated that its respective application was not
filed for the purpose of reaching or carrying out a settlement agreement. The
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Bureau, in it comments, supports approval of the agreement but interposes an

objection to that aspect of the agreement restrioting Center City's partners

from filing any competing applications against CBS broadoast licenses for

& period of five years. In the Bureau's view, such clause is too restrictive
and should not be approved.

4, The Presiding Judge is in agresment with the views expressed by
the Bureau, Specifically, the covenant restrieting Center City's partners from
filing future applications against any CBS broadoast license is oontrary to
well established Commission precedent. In j..gg_ﬁisefngg. 26 FCC 4 (1959),
the Commission held that it was "contrary to the public interest for
participants in a proceeding to preclude by a private agreement the future
filing of applications which might involve improvement in service to the
publiec. . .." The precedent established in R was followed in subsequent
:ascn.T e, Sk n Te .y 24 214 (Rev. Bd. 1983);

! § ov. Bd. 1977); agﬁégrong. 33 RR 2d 910
' Djat Brosdes ne., €9 FCC ad 1971); !;king
. y 10 RR 2d 862 (Rev. Bd. 1969); Rg!%e Eeton nogﬁg Corp., 8 FCC
ed ; : My_ay_'r%., d 594 (Rev. Bd.
1967); North Atlan cagting Co., (Rev. Bd. 1963). Wnile
covenants not to compete are generally approved in sales of stations where they
are "reasonsbly anoillary” to the legitimate purpose of the agreement, such
provisiona have to be reasonably limited in duration, and geographic extent and
necessary to protect the good will of the station being 80ld. This same
reasoning was applied in 1ﬂiIIEQH&éQ!ﬂill.llIAEa.lﬂﬁ-' 62 RR 1565 (1985) where
the Commission departed from Rlvfrg and approved a covenant not to compete
which prevented a dismissing applicant from “turning right around” and beginning
& new comparative renewal proceeding. In so doing, however, the Commission
rejected the parties’' restrictive covenant whioh oontained no time limitations.
Instead, the Commission noted that when approving covenants not to oompete, it
follows the oommon law rule that sush covenants must be limited in soope,
including duration, to the extent reasonably necessary to avoid undue injury to
the publi¢. In summary, while the Commission has recognized that restrictive
covenants have potentially adverse public interest ramifications, they have
hevertheless permitted such covenants, provided they are limited in scope,
duration and geographic extent to avoid undue injury to the public. (See, Raul

Santiago Roman, 38 FCC 619 (Rev. Bd. 1965).)

5. While CBS in its reply pleading attempts to justify the
restriotive covenant in its totality, it nevertheless notes that the sattlement
agreement containg a severabllity clause that would allow the provision to be
severed from the agreement should it be found invalid, In line with previous
Comnisaion precedent, the Presiding Judge rules that the convenant contained in
Section 2,2 of the settlement agreement is too broad in scope and must be
limited to competing applications against WBBM-TV in Chiocago, Illinois., To the
extent the agreement goes beyond this, it {s invalid, disapproved, and severed
from the agreement. In all other respects, the applicants have complied with
the applicable statute and Commission regulatioen governing agreements of this
nature. Approval of the agreement will sperve the publio interest.










Before the

Federal Communications Commission rcc 8sr-83
Washington, D. C. 20554

' 0
In re Applications of ; 27
UNITED BROADCASTING COMPANY OF ) BC Docket No. 82-336
EASTERN MARYLAND, INC. ) File Nos. BRH-1148 and
: ) BRH-810602UW
For Renewal of License of Station )
WYST (FM), Baltimore, Maryland )
)
SRW, INC. ) BC Docket No. 82-337
Baltimore, Maryland ) File No. BPH-810723AD
)
For Construction Permit )
ORDER
Adopted: october 8, 1985 Released: gctober 10, 1985

By the Review Board:

1. This proceeding involves the license renewal application of
United Broadcasting Company of Eastern Maryland, Inc. (United) for Station
WYST (FM), Baltimore, Maryland, and the mutually exclusive application of SRW,
Inc. (SRW) to operate in Baltimore on the same frequency. By Initial
Decision, FCC 850-2, released January 11, 1985, Administrative Law Judge (ALJ)
Frederic J. Coufal granted SRW's application on comparative grounds.
Exceptions were filed with the Review Board on February 19, 1985, by United
and the Mass Media Bureau, and protective exceptions were filed by SRW. In
addition on January 28, 1985, SRW filed with the Board a contingent petition,
seeking new issues against United. Both United and the Mass Media Bureau
filed oppositions. Oral argument was held before the Board on June 14,
1985. Shortly thereafter, the parties orally notified the Board that they had
reached a settlement agreement, and the proceeding was therefore held in
abeyance pending the filing of such agreement.

2. United and SRW filed their Joint Petition for Approval of
Agreement and Dismissal of Application on August 29, 1985, and modified it on
September 27, 1985. The settlement agreement attached to the joint petition
provides for the dismissal of SRW's application in return for United's
agreement to pay SRW the sum of $400,000, subject to the grant of the renewal
of United's license. The applicants state that approval of the agreement will
serve the public interest by eliminating further proceedings thereby
conserving the resources of the Commission and the applicants.

3. We shall grant the request and approve the agreement. The
documentation submitted by the parties fully satisfies the requirements of
Section 73.3525(a)(1) and (a)(2) of the Commission's Rules, 47 CFR
§73.3525(a)(1) and (a)(2), which provisions in turn implement Section 31l(c)
of the Communications Act of 1934, as amended, 47 U.S.C. §311(c). The joint

139



request is accompanied by a copy of the agreement and a statement executed
under penalty of perjury by a principal of each applicant that sets forth the
reasons why the agreement is in the public fnterest, see 47 CFR §73.3525
(a)(1), and asserts that neither application was filed for the purposes of
reaching or carrying out such agreement, see 47 CFR §73.3525(a)(2).

4. Furthermore, a finding that the agreement is consistent with the
public interest as required by 47 U.S.C. §311(c) of the Act is not impeded by
the earlier filed contingent petition that seeks abuse of process and
misrepresentation {ssues against United. The abuse of process issue is
predicated on allegations first raised before the presiding ALJ in a request
for a similar issue: that an investigative and consulting firm hired by United
in connection with a financial issue then pending against SRW violated the
Federal and Maryland Fair Credit Reporting Acts in obtaining credit reports on
SRW's principals. By Order, FCC 84M-3905, released September 14, 1984, the
ALJ had denied the previously requested issue. SRW's contingent petition now

- .claims that it has new evidence demonstrating that the credit reports were
obtained by the investigative firm under false pretenses. The ALJ, however,

cpgec%lv denied the earlier requested issue since. 2s.noted hv the Buredw

[

ok T 3 }

[
.

whether United had acted in bad faith or was otherwise abusive in seeking the
information relevant to the pending issue. See Chronicle Broadcasting Co., 19
FCC 2d 240, 244-245 (Rev. Bd. 1969). And in this regard there were not such
T allegations. The allegations now raised fn the contingent petition similarly
o have no bearing on United's behavior and thus do not warrant further
inquiry. The second requested issue (i.e., misrepresentation) is predicated
on an alleged "conflict" in submissions concerning who personally obtained the
credit reports; {.e., whether the president of the investigative firm or one
of his employees personally called the Credit Bureau subscriber which obtained
the credit reports. The alleged conflict, however, is of no significance.
Attached to its opposition to the contingent petition, United submitted an
affidavit from the president of the investigative firm explaining that he
frequently used the word "I" when recounting actions taken by his firm since
he is its president and sole owner. He states that SRW is correct that one of
his employees made the telephone call for the credit report.

5. ACCORDINGLY, IT IS ORDERED, That the joint petition for approval
of agreement and dismissal of application, filed August 29, 1985, as modified
on September 27, 1985 by United Broadcasting Company of Eastern Maryland, Inc.
and SRW, Inc. IS GRANTED and the settlement agreement IS APPROVED; that the
contingent petition to reopen the record, enlarge the issues and remand, filed
January 28, 1985, by SRW, Inc. IS DENIED; that the exceptions filed on
February 19, 1985 by United Broadcasting of Eastern Maryland, Inc. and the
Mass Media Bureau, respectively, and the protective exceptions filed on that
fame‘day 9y SRW, Inc., ARE DISMISSED; that the ;pp1ication of United
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Before the
Federal Communications Commission FCC 85R-81
Washington, D. C. 20554 0112
In re Applications of )
UNITED BROADCASTING COMPANY OF ) BC DOCKET NO. 82-343
NEW YORK, INC. ) File No. BR-250
;\ 'S
For Renewal of License of Station )
WSNX(AM), New York, New York )
)
OSBCRNE COMMUNICATIONS CORPCRATION ) BC DOCKET NOQ. 82-344
Naw York, New York ) File No. BP-81U403AG
)
For Construction Permit )

ORDER

Adopted: October 3, 1985; Relaasaed: October 7, 1985.

By tha Review Board:

1. The Review Board has before it a "Joint Petition for Approval of
Agreement and Dismissal of Application," filed on July 26, 1985, by the two
mutually exclusive applicants in this proceeding, Ccmments on the proposed
settlement were filed by the Mass Media Bureau on August 5, 1985, and a reply
to the Bureau's comments was filed by the applicants on August 15, 1985. On
September 3, 1985, the applicants filed a “Supplement to Reply to Mass Media
Bureau's Commants on Joint Petition" which informed the Board that certain
provisions of the settlement agreement had been modiffed. A “Statement in
Clarification of Settlement Agreement” was submitted by the applicants on
September 26, 1985. 1/

1/ By an Initial Decisfon, FCC 850-1, released January 11, 1985,
Administrative Taw Judge Frederic J. Coufal granted the application of United
Broadcasting Company of New York, Inc., for renewal of its licensa for Station
WKDM(AM), formerly WBNX(AM). Exceptions were filed by both applicants on

March 29, 1985. Oral argument before the Review Board was scheduled for July 19,
1985, but was postponed indefinitely upon the receipt of a letter from both
app11cants notifying the Board that an agreement to settle this procezeding had
been reached in principle.
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2. The applicants request that the settlement agreement between
them be approved, that the application of Unitad Broadcasting Ccmc2ny of New
York, Inc. (Un1ted) for renewal of its licanse for Station WKCM(AM) (formerly
WBNX(AM)) be granted, and cthat the application of Osborne Communications
Corporation (Osborne) be dismissed with prejudice. The agreement provides
that United will pay Osborne $240,000 in return for the dismissal of its
application. 2/ As originally subm1t ad, the settlement agrezement contained
the following provision:

. « . neither Osborne nor its present officers, directors
or stockholders shall thereafter seek through judicial or
administrative means, or otherwise, to reinstate fits
application rights or to pursue the rignt to cocastruct an
AM station on the WBNX frequency for so long as U3NY, or
any corporation owned by United or its subsidiaries, is
the licansee of WBNX.

In its ccmmants, the Mass Media Bureau objected to this restriction, claiming
that it was violative of Commission policy regarding covenants not toO
compete, -

. - 3, Subsequent to the filing +of the Bureau's comments, the
Commissfon acted on a petition for approval of a sattlement agreement
containing essentially the same provision {in the San Mateo, California,
comparative broadcast renewal proceeding invelving an applicant affiliated
with United. There the Commission. found cbjectionable the lack .of any time
limit on the restriction and held that the provision should not apply after
expiration of the license term following the current cne. Intercontinental

Radio, Inc., FCC 85-451, released August 12, 1985, In responsa to0 that
ruling, the applicants in this proceeding amended the agresment now before us
to limit the effectiveness of the above-quoted provision to the period ending
June 1, 1998, the date of the end of the next renewal period specified in
Seczion 73. 1020(a)(;7) of the Commission's Rules for radio broadcast stations
in the State of New York. The restrictive provision is now consistent with
the Commission's holding in Intercontinental Racia. 3/

2/ The applicants recognize that the renewal of United's license could be
affected by the ultimate outcome of the WOOK(FM) broadcast proceeding, (B8C
Docket Nos. 80-479, 480, and 481), see United Broadcasting Companv, Inc., 57
RR 2d 385 (1984), appeal pendina sub nom, Discrict aroadcasting Co. v. FCC,
No. 85-1081 (D.C. Cir. Feoruary 7, 1985).

3/ There was some ambiguity in the modified contract provision filed
September 3, 1985, Consequently, " the Septemper 25, 1985 Statement of
Clarification was submitted. It contains a statement executed by principals
of both applicants stating specifically that the restrictive provision doas
not apply to any license term beginning on or after June 1, 1998, and that
under the terms of the agreement Osborne would be able to f11e a competing
application for the 11cense term beginning in 1998, as well as for tarms
following thereafter,
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4. The Joint Petition is accompanied by appropriate statements
under pena]ty of perjury by principals of the applicants stating that neither
application was filed for the purpose of reaching or carrying out a settlement
agreement and stating why the applicants consider that the agreement will
serve the public interest. The material the applicants have submitted
satisfies the requirements of Section 73.3525(a){1) and (a)(2) of the
Commission's Rules, 47 CFR §73.3525(a)(1) and (a)(2), which in turn implement
Section 311(c) of the Communications Act, 47 U.S.C. §31l1(c). We will
accordingly grant the Joint Petition and approve the settlement agreement, as
modified.

§. The Board also has before it a “Contingent Petftion to Reopen
the Record, Enlarge the Issues, and Remand" filed February 1, 1985, by
Osborne. In this petition Osborne asks that the Board, if it does not
otherwise decide to reverse the Initial Decision, enlarye the issues against
United and remand the proceeding for- further hearings before the
B Administrative Law Judge. The issues requested concern alleged misconduct by
i United Broadcasting Company of Eastern Maryland, Inc., which is under common
- control with the applicant here and is the licensee of a station in Baltimore,
Maryland. In their Joint Petition, the applicants request that this petition
be dismissed. The Board has denied a virtually identical. petition filed by
Osborne in another proceeding and we reaffirm that ruling here. See Tele-
Broadcasters of Calfifornfa, Inc., 58 RR 2d 223, 234 (Rev. Bd. 1985).  We w11l

grant the applicants’ request and dismiss the contingent petition,

AT 6. ACCORDINGLY, IT IS ORDERED, That Petition for Leave to Amend,
filed March 22, 1985, by Osborne Ccmmunications Corp. and the Petition for
Leave tn_Amend., filed May 20 1985__by llnited Rrpadcastipg Comnany of New

=iy T I J vy

o 7. IT 1S FURTHER ORDERED That the Motion to Strike Comments on
- Petition for Leave to Amend, filed Apr11 5, 1985, by Osborne Communications

Corp., IS DENIED; that the Contingent F&tition to Reopen the Record, Enlargye
= the Issues and Remand, filed February 1, 1985, by Osborne Communications
@E? Corp., IS DENIED; and that the Contingent Petition to Reopen the Record and

Remand, filed April 5, 1985, by United Broadcasting Company of New York, Inc.,

IS DISMISSED; and

8. IT IS FURTHER ORDERED, That the exceptions filed by the
applicants on March 29, 1985, ARE DISMISSED; and .

9. IT IS FURTHER ORDERED, That the Joint Petition for Approval of
Agreement and Dismissal of Application, filed July 26, 1985, IS GRANTED, that
the settlement agreement as modified IS APPROVED; that the application of
Oshacne_Clanmuoicatinos Caroaration (File Na. RP-R1N40U3AG) LS DISMISSED: that

the application of United Broadcasting Company of New York, Inc. (File No. BR-
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Before the _
Federal Communications Commission rcc 851-134
Washington, D. C. 20554 7502
In re Applications of )

)

TELE-BROANCASTERS OF CAI.IFORNIA. TNC. ) BC DOCKET NO. 82-) 82-18
i e | ——

Py
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For Renewal of License of Station
KALI, San Gabriel, California

BC DOCKET NO. 82-19
File No. BP-8C1103AG

e LIFE BROADCASTING COMPANY, INC.
T San Gabriel, California

N N gt i’ Nt Vgt Nps? ot

For a Construction Permit

Adopted: September 30, 1985; Released: October 1, 1985

o 1. Before the Cawnission for consideration are Joint Motion to
Extend Nunc Pro Tunc the Date for filing of Applications for Review filed July
26, 1985 by Tele-Broadcasters of California, Inc. and Life Broadcasting
Company, Inc. (Petitioners); Joint Petition for Approval of Agreement and
Dismissal of Application filed July 11, 1985 by Petitioners; Camments filed
July 22, 1985 by the Mass Media Bureau; Reply filed August 1, 1985 by
Fetitioners; Supplement to Reply filed September 3, 1985 by Petitioners; and
= Statement in Clarification of Settlement Agreement filed Septenber 25, 1985 by
bz Petitioners. ,

2, Petitioners seek an extension of time for the filing of any
applications for review of the Review Board Decision, FCC 85R-36, released
april 30, 1985, pending action on their proposed settlement agreement., Good
cause having been shown and no objection having been received, the requested
extension will be granted.

3. The parties' settlement agreement contemplates dismissal of the
application of Life Broadcasting Campany, Inc. The parties state that
approval of the agreement will serve the public interest by temminating this
proceeding, thereby conserving time and money, reducing the burden on the
Conmission's resources, and allowing the principals of Tele-Broadcasters of
California, Inc. to direct their full attention to the operation of KALI(AM)
in San Gabriel, California. Both applicants have certified that their
applications were not filed for the purpose of reaching or carrying out a
settlement agreeament. The Joint Petition, together with the attached
settlement agreement, camplies fully with the provisions of the Canmunications



-2~

Act of 1934, as amended, and Section 72.3525 of the Cammission's Rules which
govern settlement agreements and approval of this settlement agreement will
serve the pudblic interest convenience and necessity. 1/

4. ACOORDINGLY, IT IS ORDERED, That pursuant to authority delegated
under Section 0.251(f) of the Cammission's Rules, the above-described joint
requests ARE GRANTED, the attached settlement agreement IS APPROVED, the
application of Life Broadcasting Campany, Inc. (File No. BP-801103AG) IS
DISMISSED, the application of Tele-Broadcasters of California, Inc. (File No.
BR-800801wH) IS GRANTED and this proceeding IS TERMINATED.

Jack D. Smith
General Counsel

'fw g?\ \

By John I. Riffer .
B
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In i1ts Comments, the Bureau objected to a provision of Petitioners'
settlement agreement prohibiting Life Broadcasting Campany, Inc. and its
principals fram seeking the KALI(AM) frequency for so long as Tele-
Broadcasters of California, Inc., or any affiliated entity is the licensee of
that station. By its Memorandum Opinion and Order, FCC 85-451, released

August 12, 1985, the Camuission ruled that a similar provision in

Intercontinental Radio, Inc. involving a California broadcast station should

be modified so that it would not apply to any license temm beginning on or
after December 1, 1997. In their Supplement, Petitioners attach a copy of a
modification of the settlement agreement in this proceeding. By their

Statement in Clarification of Settlement Agreement, Petitioners confim that

the intent of the modification of the settlement agreement is to limit the
applicability of the provision in guestion to license temms for this
California broadcast station beginning prior to December 1, 1997. In view of

Petitioners' modification of the settlement agreement, the Bureau's objection
has been met and there is no impediment to grant of Petitioners' requests.






IT IS FURTHER ORDERED that the petition by Community
Airwvaves, Inc. to dismiss its application IS GRANTED and that its
application 1S DISMISSED with prejudice.

FEDERAL COMMUNICATIONS COMMISSION

[
W o, ) é»(v\

Frederic J. Coufal
Adminigtrative Law Judge
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Before the
Federal Communications Commission Frcc 8s1-59
Washington, D. C. 20554 Loie
In re Applications of ‘ )
)
UNITED BROADCASTING COMPANY, INC. ) BC DOCKET NO. 80-479
Washington, D. C. ) Tile No. BRH-589
)
For Renewal of License of Station WOOK(FM), )
Washington, D. C. . )
)
DISTRICT BROADCASTING COMPANY ) .BC DOCKET NO. 80-480
" Washington, D. C. ) File No. BPH-780B31AY
, )
HISPANIC BROADCASTING CORPORATION ) BC DOCKET NO. 80-481
Washington, D. C. Y File No. BPH~-780901AB
)
- For Construction Permits- )
ORDER
Adopted: May 6, 1986 ; Released: May 7, 1986

‘ 1. Before the Commission for consideration are: (1) a Joint
Petition for Approval of Agreements and Dismissal of Applicetions filed April
16, 1986 by United Broadcasting Co., Inc. (United), District Broadcasting
Cozpeny (District), and Hispanic Broadcasting Corporation (Hispanic); anéd (2)
Cocuents filed May 1, 1986 by the Mass Hedia Bureau. The parties seek
Cozmmission approval of Settlement Agreements in this comparative reneval
proceeding for Station WDJY(Ft{), formerly WOOK(FM).

2. On January 14, 1985, the Commission granted United's appiication
for renewal of its license to operate WOOK(FM) and denied the mutually
exclusive applications for construction permits of District and Hispanic. 1/
District and Hispanic appealed this action to the United States Court of
Appeals for the District of Columbia Circuit. 2/ However, on April 21, 1986,
pursuant to the parties' joint motion, the court remanded the proceeding to -
the Commission to consider the instant settlement.

3. Under the terms of the settlement, United will pay District
$1,275,000 and Bispanic $475,000 in return for dismissal of their

-applications.  The parties certify that they did not file their applications
_for the purpose of reaching or carrying out a settlement agreement and state

that the public interest will be served by terminating this costly and time
consuming litigation. The Mass Media Bureau supports approval of the
Settlement Agreements.

4. The Settlement Agreements comply in all respects with Seétion
311(d) of the Communications Act of 1934, as amended, and Section 73.3525 of

1/ United Broadcasting Company, Inc., 100 FCC 2d 1574 (1985).
2/ District Broadcasting Company v. FCC, No. 8§5-1081 (D.C. Cir.)
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the Commission's Rules. 3/ We will therefore approve the Settlement
Agreements. ' .

5. ACCORDINGLY, IT IS ORDERED,. pursuant to authority delegated
under Section 0.251(£)(1l) of the Commission's Rules, that the Joint Petition
for Approval of Agreements and Dismissal of Applications filed April 16, 1986
by United Broadcasting Company, Inc., District Broadcasting Company, and
Hispanic Broadcasting Corporation IS GRANTED, and the attached Settlement
Agreements ARE APPROVED.

6. IT 1S FURTHER ORDERED, That the applications of District
Broadcasting Company (File No. BPH-780831AY) and Hispanic Broadcasting
Corporation (File No. BPH-780901AB) for counstruction permits ARE DISMISSED

with prejudice.
7. IT IS FURTHER ORDERED, That this proceeding 1S TERMINATED.

Jack D. Smith
.\ General Counsel
. 3;\’\‘
\11( ’\»,"[[
} By Jonn I. Riffer;
Associate General ounsel

>3/ The Settlement Agréements contain a pfovision which prohibits District,
Hispanic, and their principals from seeking the WDJY(FM) frequency prior to

October 1, 1995 so long as United is the licensee on that frequency. As the
Bureau points out, the parties have appropriately limited the duration of this
provision in accordance with Intercontinental Radio, Inc., FCC B85-451,

released August 12, 19Y85.




CERTIFICATE OF SERVICE
I, Barbara Frank, a legal secretary in the law offices of
Koteen & Naftalin, hereby certify that true copies of the
foregoing "Petition To Dismiss Or Deny" have been served upon the
following by first-class United States mail this 6th day of

December, 1991:

Lewis I. Cohen, Esquire
Morton L. Berfield, Esquire
Cohen & Berfield

1129-20th Street, N.W.
Washington, D.C. 20036

W/m&

Barbara Frank




