Time-brokering seen as FCC loophole

Time i subject  In concept — LMAS are permissi-  be sold to any one programmer to
uteseda'g?a':me is”m(;'mmm.. ble and will look at any actual mpcrcent,agdlima’;lhctolalhme
nications Commission and in Con-  problems arise in practice,” a station can sell to 25 percent.
gress. Supporlers see it as an  said Polner, speaking in general It turns out that KDKA-TV had
avenue for diversity and a savior  terms and not about the local  eptered into preliminary discus-
for small radio and TV stations. . . sions with _owner Eddie
Detractors say it lets the FCC wink “So if one station impermissibly  Edwards about buying the 10 p.m.-
at its own policies. controls the other "‘%‘P‘“ .11p.m. bour to air 8 KD news show.

“Time-brokering is nothing they will take action. But that's a would have used a scparate
more than the :emﬂleoncdvesus \cr:lyelu';m orce anchorgdu:‘\ews;weundme‘dd?
at to circum own noept, appeal e early-tobed audi-

{ l."\CC tto e : Lhri'l.lte Mmﬂ? 3 ﬁaol': KDKA's di i ab!

a former attorney now prac- A comes ‘s discussions
ticing communications law in mlhnﬁm shots, “The basic con-  came 10 an end, however, when it
Fit ' cept i the station that sells its a5 anno that WPIT was

“{License-marketing agree- time must retain 00t gelling its 3 p.m.-midnight block to
ment] can havoc on & Whﬁmﬂ“l’W‘ competitor WPGH. { 53
market by up m‘tpe -"35 ming, but %ﬁ":ﬂ o ils  runs back-toback sod o 1

es of competition, prgg&mml A Polner.  Love Lucy on atl0pm. Un
mw LMA orpeume-brom\- the question then becomes,  jts own channel, WPGH airs reruns
Ing concept — one station - ‘I the on that has sold ils  of the hourlong drama “Hunter,”
ing time on another in the same program time simply rub Edwards confirmed this week
market — started with radio sta-  stamps the other sta-  (hat he had preliminary discus-
tions and soon spread to television.  tion on it, bave they sions with KS’;& and said the

TVsta(lonsinBixmil&lmAl&. fulfilied ob of lt‘al station was one of many that in-
and Greenshoro and Winston-Sa-  control”” How do you get inlo  qyired about his plans for WPTT, |
lem, N.C., are practicing time-bro-  someone’s mind to really sce When WPGH was sold, new
k In other mmﬁ stations’  Whether or not they are exercising  gyper David Smith of Sinclair
have time oncompetitorsto  their control or merely acling 458 Broadcast Group indicated he
run newscasts. , Tubber slamp? planned Lo produce a 10 p.m. news-

“The FCC gives lip service to its Two US. Congressimen have cast at some point. No timetable
structural requirements, but sponsored legislaton that would for such a program bas been
they're taking the position that —  limit the amount of time that can  announced.

accounting, billing and equipment ' ‘ ' Cog
repair. The lefter provides no doct- | , N
ments as proof, and it doesn't distin- wp ” e

ish between billing for the time-
rokered hours and regular billing,
torcgtstan?e. -
anncl §3 emplayees they
designed the "on-gr Iook"sy“'rhe
New 22" That involved blending
graphics with sound and producing
what viewers see on their screen. The
new logo features a series of geomet-
;1'2c"snapcs and the slogan “The New
Station morale, one employce said
in an interview, has plummeted. “We
. had esprit de corps that would have,
) the Marine Corpe. We would

do u:z_ﬂun anywhere and get it on
the yes*erd;v." ¢
This latest challenge to operations

-complaint

at the stations comes on the heels of a
about WPGH's owner filed
with the FCC by a Baltimore televi.
sion station, .
WNUV-TY alleged that Sinclair
useai "coamn::l economie mmas;
w de ity programming, al-
thoug%y it ?'efustg'd to cite specific
shows it may have lost. It's
that Sinclair wil this weck to
that charge to the .
In a letter desi .
union approval, s
manager acknowledged how unset-

- tling some recent changes have been,

Frank, who came bere from Tam-
ﬁ-SL Pelersburg, stated in his letter.
s It e
since § 15,
been required to some actions .
which were unpleassnt, but absolute-
Yy necessary in order for the station to
survive and preserve jobs for the vast
majority of our employees.”
In this Jan, § letter, he added; “I
understand why many of our empley-
ecs are angry and eoncerned a%oug

to fend off
general

these changes already made and .
those that are yet to be made. Unfor-
tunately, our banks have imposed
mﬁnancza!” objectives which must be

Frank closed his correspondence:
by stating that if a union were ap-
proved but no contract reached, an

economic strike could result. “If that
, we will hire permanent
t ments. That means your job is

gone unless and untl one of the
replacements leaves. ... }

-“These are hard times on both you
and Channel 53. The union will not ;
change that situation.”

in a phone call this week, Frank
explained his comment about the
banks, “In any television station,
there's a debt service. We're doing
what the banks are telling us to do to
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1919 M Street, NW
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Re: FCC File No. BPH-911206IF
Dear Ms. Searcy:
This letter is submitted on behalf of Scripps Howard
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February 11, 1992 1letter of Cunningham Communications, Inc.
("Cunningham") (copy enclosed) requesting that the Federal
Communications Commission ("FCC" or "Commission") dismiss the
above-referenced application of Nationwide Communications Inc.
("Nationwide"). In accord with Section 73.1690(b) (1) of the
Commission's rules, Nationwide's application simply reports that
the tower on which Nationwide's antenna rests has been reduced in
height by forty feet and is now only 1209 feet above mean sea

level.

Scripps Howard is interested in this matter Dbecause
Cunningham's principals have filed a competing application against
Scripps Howard's application for renewal of license for Station
WMAR-TV in Baltimore. This competing application, filed under the
name of Four Jacks Broadcasting Inc. ("Four Jacks"), proposes to
utilize the tower whose height is the subject of the Nationwide
filing. Cunningham/Four Jacks falsely claims in this competing
application that the tower currently is 1249 feet above mean sea
level, and the dismissal of Nationwide's application to correct
this figure in the FCC's records would perhaps permit Four Jacks
to continue to argue its false claim that it does not propose to
change the tower's height.

Cunningham's February 11, 1992 letter contains misleading
misstatements and crucial omissions with respect to Cunningham's
past rule violations and its principals' present improper motive.
Scripps Howard herein describes these failings and wurges the
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Commission not to permit Cunningham's principals to benefit from
their misconduct. Indeed, as shown below, sound agency practice
requires that Nationwide's application be granted so that
Cunningham's principals will not be permitted to escape appropriate
administrative scrutiny of the Four Jacks application's proposal
to add forty feet in height to an existing tower.

The first misstatement in Cunningham's letter is the claim
that Nationwide, an FCC licensee, had no authority to correct
erroneocus information about its antenna tower's height. 1In fact,
the FCC expressly requires its licensees to ensure that tower
height data be kept accurate. See 47 C.F.R. §§ 73.1690(b) (1) and
17.7. Nationwide's application, which was filed contemporaneously
with its notification to the FAA of the same facts, is the means
specified by Section 73.1690(b) (1) for maintaining the accuracy of
the FCC's antenna height records.

Cunningham's second misstatement is its false and dangerous-
suggestion that the FCC need not be advised of tower height
reductions. No source is identified for the unsubstantiated claim
in the February 11th letter that Cunningham was so "advised." 1In
any event, the experienced communications counsel who filed
Cunningham's letter is surely aware:

(1) that FCC and FAA rules make no distinction between height
increases and decreases with respect to licensees' plain
obligation to report all tower height alterations, gee, e.d.,
47 C.F.R. 8§ 73.1690(b) (1), 17.7(a), 17.57, and 14 C.F.R. §§
77.13(a) (1), 77.5(b); and

(2) that it is the Commission's unambiguous policy that tower
height reductions as well as height increases may give rise
to air hazard navigation issues, gee, e.qg.,

i , MM Dkt. No. 91-350, DA91-1481 (released

December 5, 1991).

It is remarkable that Cunningham, an entity owned by principals who
are both (1) applicants for a new FCC license and (2) current
broadcast licensees, would present such a reckless and plainly
false assessment of licensees' responsibilities.

-

Importantly, by its owners' own recent admission, Cunningham's
tower apparently has been at a different height from that reflected
in the FCC and FAA records for some period of time due to the
actions of Cunningham's owners in relocating their Station WBFF-TV
television antenna to a new location. See Four Jacks' Opposition
to Petition to Deny (File No. BPCT-910903KE), filed February 12,
1992, at 4. Cunningham's principals wrongfully never reported that
they had changed the tower's height either to the FCC, to the FAA,
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or to the National Ocean Service as required by FCC and FAA rules
so that the tower's actual height would be accurately reflected in
these agencies' databases and in the aeronautical charts based on
tpese_dq;abasesJ_;Thig_iai1ur§ to keen the anpronriate government,
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change, see 14 C.F.R. 77.13(a) (1), and (2) as a Commission
licensee, gee 47 C.F.R. § 73.1690(b) (1) and § 17.57 {(a rule whose
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Finally, Cunningham's February 11th letter misleadingly omits
to disclose Cunningham's principals' true, improper purpose for
seeking to have Nationwide's correction of the record dismissed.

~ As noted above, it is Cunningham's owners themselves that are the
undisclosed parties who filed the application (BPCT-910903KE)
referenced in Cunningham's letter, the application on which their
letter would have the FCC rely to find that no notification is-
required. Cunningham/Four Jacks thus is actually seeking to
benefit from Cunningham's principals wrongful failure to report
the change in tower height. By falsely claiming in its application
that it would not raise the tower's height, Four Jacks seeks to
avoid the regulatory scrutiny which necessarily attaches to
proposals that would increase antenna heights.

Tt 1is axiomatic that an aonlicant cannot be permitted to
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location. This fact is simply incontrovertible, and the tower's
existing height must be accurately recorded in the FCC and FAA
records so that proper procedures will be followed in processing
Four Jacks' application. Scripps Howard is separately arguing in
a Petition to Deny that Four Jacks' continuing pattern of
misconduct in concealing the true height of this tower, inter alia,
warrants the dismissal of its application.

Please contact the undersigned if you require any additional
information.

Sincerely,

\Q«\\ N %\

Kenneth C. Howard, Jr.
Counsel to Scripps Howard
Broadcasting Company
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cc: Chief, Mass Media Bureau, FCC
Chief, Video Services Division, FCC
Chief, Television Branch, FCC
Chief, Field Operations Bureau, FCC
Chief, Public Service Division, FCC
Chief, Antenna Survey Branch, FCC
Mr. Harold Becker, FAA
Mr. Frank Jordan, FAA
Martin R. Leader, Esq.
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applicatica should be dismissed because it had no actual or
apparent authority for making its filing and because there is a
peading proposal to use tne full height of the present structure.

TuLy yours,

/)

J/(19/ ’A ~52422A__
artin R. Leader
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3070-014

cc: Edward W, Hummers, Jr., Esq.
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bcc: Richard J. Janssen

Arnold Kleiner
Donald Zeifang
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