
Time-brokering seen as FC(:.loophole
TIme-brokering 1s.1 bot subject

these days at thel'odenI Commu­
nications Commi,ss;on and ill c..
gress. ~rs see it as II
avenue for diversitY- 'and • savior
for amall radio _ TV stations.
Detractors sa~ it lets the FCC wink
at its OWD policles.

6'Time.brokerif!gis no~inc .
more than the FCC's~
att.Mmt tD cin:umvent Its own
~l'insists Frederick A. PolDer,
a former FCC at&orney now~
ti~nB ~mmunications law ia
PittslNl'gD. .

u(License·marketln, agree·
ment) an wreaclc: havoc OR a10eal
market bY~ the basie
lroUDd Nes or competWon," said
PoJner. '!'be LMA or ~brobr­
InS~-one station purchas.
1ni time on another in the amt
mi.rtet - ltarted With ndio sta·
tions and lOOn spread to te1eYislon.

TV ItaUons in Birminlbam.Ala.,
and OreeDSboro and \f'IDStOn-Sa·
lem, N.C., are practicing~ .
keriDg. In other markets. stationS·
have bOUgIIt time oncompetitors to
nm newscasts.

"The FCC Jives Up service to Its
strudural re<zuireJDentl, but
they're taking the position that -

bt sold to anyone programJJ)eI' to
10 percent, and linut the total time
a station can leU to • percenl

It turns out that KDICA-TV had
entered into prelimiNl)' di~·
sions with WPM' 0WDtr' Eddie
Edwards about buying the 10 pm.·

.11 pm. boW' to airaKD DeWS show.
KD would have used • scpiU'ilte
anchor and news set and tried to
appeal to the earty~ audio
ence.

lSD!tA·s diSC\lS6ions abntPt1Y
came to an end, boweftr. whin ft
was announced that WPl'T was
seUing its 3 p.m.·midNlbt block fA)
~tor WPGH. QwmeI 53
l1IJII back-tHad: episodes of "I
LoveLucY' OD WF"rtat 10pm. On
Its own cliannel. WPGH airs renms
of the hour-long drama "Hunter."

Edwards confirmed this week
that he had preliminal)' discus­
sioas with RDKA, and said the
station was one of maJIY that ~
~ about his plans rOt WPTT.

When WPaR was sold. new
0WI1a' David SJDjUl 0( SinClair
Broadeast Group indiuled he
planned Lo produce a 10 p.m. news­
cast at some point. No timetable
for sucb a Prc>graID has been
aMOWlced.

accoun~ ~ and equlpmeal
repair. Tbe Ietttr~s 110 d0cu­
ments IS proof ana it doesn't distia­
guish 'between~b"iwnlf·fOr .the· time-
6rokered hours and regular billing,
for instance.

Channel 53 emploIees say they
designed the ·on·air look" of "'Ibe
New 22." That involved blending
~hics with sound and producing
what viewers see on their .s<:reen. The
new logo reatures a series or geomet·
ric shapes and U1e slogan 61The New
22."

Station morale, one employee said,
in an interview, bas plumm.eted. "We
had.esprit de corps lbat would have,

. r1~the Jrtartne Corps. We would
do anYthins. IllYWhere and get it on
the air yoslerday."

'PUs lat:est clJaIJenge to operations

WPIli/;l6a'
at the stations comes on thebeels ofa

.complaint about WPGH's owuer filed
with the FCC by a Baltimore televi·
sion station.

WNW·TV a1!eged that Sinclair
used "~rcive ~nomie ~S'· these chMges already made and .
w dCgtiro' .it i.~~t~d~ those that are yet to be made. Unfor· •
thou It IlHU_ to Ie tunately OW' banks have im~ .
shows It may have lost. .'s~ 1.: "'::;': ob.i......:........ .....:ch must be
that Sinclair wiD respond thb~ to ~ ~~.. n:;~ Will

that charge to ~ l'CC. •. Frank closed his rorrespondence
~ a letter desi,,* t;o lend off by stating that it a union were 8P.

union appl"9Val, WPCiH s eeneraJ prowd but no contnlct reached, III
~ger acknow!qed bow unset· economic strike could result. "If that

- tI,!.ng some reeent cIWlges have beeo. happens. we will hire pennanent
Frank, who came berea~ Tam- lqlacements. That means your.Job Is

pa-St. PetersburIL stated III JUs letter. goue unJess and until one or the
to potential mEW members that i'eplaoements leaves .
since starf:ing work~ IS, "I~ .'1'bese are bard ti~ on both)'Oll
~ requireCI to take some ~DS . and Channel 53. The tmlOD will not
which were ~pleasa'nt. but ~1ute- change that situation."
Jy nec~sa.rYcI 11' order~or tbe NtiOll to In a phone call th.is wcett, Frank
sw:vtv~ an preservtJobs ro~ the \'ast explained his comment about the
~n~ of oW" tmployte:i. banks. "In any television station,

In this Jan. 8 letter, he ;ldde([: "I there's a debt service. We're doing
unde~tand why many o( oW' .mploy- what the banks are telling us to do to
ecs are angry and CfI!)cem~ abou! make a profit."

.Ii
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February 19, 1992

MS. Donna R. Searcy
Secretary
Federal Communications
1919 M Street, NW
Washington, DC 20554

Commission

Re: FCC File No. BPH-911206IF

Dear Ms. Searcy:

This letter is submitted on behalf of Scripps Howard
Broadcasting Company ("Scripps Howard") in opposition to the
February 11, 1992 letter of Cunningham Communications, Inc.
("Cunningham") (copy enclosed) requesting that the Federal
Conu:nunications Commission ("FCC" or "Commission") dismiss the
above- referenced application of Nationwide Communications Inc.
("Nationwide") . In accord with Section 73.1690 (b) (1) of the
Commission's rules, Nationwide's application simply reports that
the tower on which Nationwide's antenna rests has been reduced in
height by forty feet and is now only 1209 feet above mean sea
level.

Scripps Howard is interested in this matter because
Cunningham's principals have filed a competing application against
Scripps Howard's application for renewal of license for Station
WMAR-TV in Baltimore. This competing application, filed under the
name of Pour Jacks Broadcasting Inc. ("Four Jacks"), proposes to
utilize the tower whose height is the subject of the Nationwide
filing. Cunningham/Four Jacks falsely claims in this competing
application rhat the tower currently is 11ii feet above mean sea
level, and the dismissal of Nationwide's application to correct
this figure in the FCC's records would perhaps permit Four Jacks
to continue to argue its false claim that it does not propose to
change the tower's height.

eun,ningham ' s February 11, 1992 letter contains misleading
mi"Uateatents and crucial omissions with respect to Cunningham's
paat rule violations and .its principals' present improper motive.
Scripps Howard herein describes these failings and urges the
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Commission not to permit Cunningham's principals to benefit from
their misconduct. Indeed, as shown below, sound agency practice
requires that Nationwide's application be granted so that
Cunningham's principals will not be permitted to escape appropriate
administrative scrutiny of the Four Jacks application's proposal
to add forty feet in height to an existing tower.

The first misstatement in Cunningham's letter is the claim
that Nationwide, an FCC licensee, had no authority to correct
erroneous information about its antenna tower's height. In fact,
the FCC expressly regyires its licensees to ensure that tower
height data be kept accurate. ~ 47 C.F.R. §§ 73.1690(b) (1) and
17.7. Nationwide's application, which was filed contemporaneously
with its notification to the FAA of the same facts, is the means
specified by Section 73.1690(b) (1) for maintaining the accuracy of
the FCC's antenna height records.

Cunningham's second misstatement is its false and dangerous',
suggestion that the FCC need not be advised of tower height
reductions. No source is identified for the unsubstantiated claim
in the February 11th letter that Cunningham was so "advised." In
any event, the experienced communications counsel who filed
Cunningham's letter is surely aware:

(1) that FCC and FAA rules make no distinction between height
increases and decreases with respect to licensees' plain
obligation to report all tower height alterations, ~, ~,
47 C.F.R. §§ 73.1690(b) (1), 17.7(a), 17.57, and 14 C.F.R. §§
77 . 13 (a) (1), 77. 5 (b); and

(2) that it is the Commission's unambiguous policy that tower
height reductions as well as height increases may give rise
to air hazard navigation issues, ~, ~' Abacus
Broadcasting C0tP., MM Dkt. No. 91-350, DA91-1481 (released
December 5, 1991).

It is remarkable that Cunningham, an entity owned by principals who
are both (1) applicants for a new FCC license and (2) current
broadcast licensees, would present such a reckless and plainly
false assessment of licensees' responsibilities .

•

Importantly, by its owners' own recent admission, Cunningham's
tower apparently has been at a different height from that reflected
in the FCC and FAA records for some period of time due to the
actions of Cunningham's owners in relocating their Station WBFF-TV
television antenna to a new location. ~ Four Jacks' Opposition
to Petition to Deny (File No. BPCT-910903KE), filed February 12,
1992, at 4. Cunningham's principals wrongfully never reported that
they had changed the tower's height either to the FCC, to the FAA,
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or to the National Ocean Service as required by FCC and FAA rules
so that the tower's actual height would be accurately reflected in
these agencies' databases and in the aeronautical charts based on
these databases. This failure to keep the appropriate governmental
bodies informed is a significant breach in Cunningham's owners'
public interest responsibility (1) as the sponsor of the height
change, ~ 14 C.F.R. 77.13(a) (1), and (2) as a Commission
licensee, ~ 47 C.F.R. § 73.1690(b) (1) and § 17.57 (a rule whose
express purpose is to protect "the interest of safety in air
navigation") .

Finally, Cunningham's February 11th letter misleadingly omits
to disclose Cunningham's principals' true, improper purpose for
seeking to have Nationwide's correction of the record dismissed.
As noted above, it is CUnninghamls owners themselves that are the
undisclosed parties who filed the application (BPCT-910903KE)
referenced in Cunningham's letter, the application on which their.
letter would have the FCC rely to find that no notification is'
required. CUnningham/Four Jacks thus is actually seeking to
benefit from Cunningham's principals wrongful failure to report
the change in tower height. By falsely claiming in its application
that it would not raise the tower's height, Four Jacks seeks to
avoid the regulatory scrutiny which necessarily attaches to
proposals that would increase antenna heights.

It is axiomatic that an applicant cannot be permitted to
benefit from its own blatant misconduct. This is particularly true
here where the benefit which Cunninghamls principals seek to obtain
is the avoidance of procedures designed to protect the safety of
life and property from air traffic hazards. For example,
Cunningham's principals appear to be trying to avoid the necessity
of advising the FAA that they propose to undertake new construction
at the tower that will increase its antenna height with a
transmitting antenna because, under standard FAA procedures, this
will require an assessment of the electromagnetic interference that
may occur from transmitting at the proposed frequency at the
proposed location.

At a minimum, the Commission cannot permit Cunningham/Four
Jacks to evade its obligation to comply with FCC and FAA procedures
that exist td protect public safety. Nationwide's proper (though
tardy) notification to the FCC as to the facts concerning the
changed height of that licensee's antenna thus should be processed
and granted promptly.

In addition, the FCC's Antenna Survey Branch should
immediately take notice of Nationwide's application and amend its
records to indicate that--contrary to the false claim of Four Jacks
Broadcasting Inc. in application BPCT-910903KE- -Four Jacks does
therein propose to raise the existing tower I s height at this
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location. This fact is simply incontrovertible, and the tower's
existing height must be accurately recorded in the FCC and FAA
records so that proper procedures will be followed in processing
Four Jacks' application. Scripps Howard is separately arguing in
a Petition to Deny that Four Jacks' continuing pattern of
misconduct in concealing the true height of this tower, inter al1a,
warrants the dismissal of its application.

Please contact the undersigned if you require any additional
information.

\:~\-
Kenneth C. Howard, Jr.
Counsel to Scripps Howard

Broadcasting Company

0749:2789
9911091008
Attachment
cc: Chief, Mass Media Bureau, FCC

Chief, Video Services Division, FCC
Chief, Television Branch, FCC
Chief, Field Operations Bureau, FCC
Chief, Public Service Division, FCC
Chief, Antenna Survey Branch, FCC
Mr. Harold Becker, FAA
Mr. Frank Jordan, FAA
Martin R. Leader, Esq .

•
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M.. I)oftAa S••ref
S.cr.t.ry
Fed.ral Commun1c.t1oaa Commi••10n
ttl' M street, •••.
wa.h1ngton, D.C. 20554

••: pcc F11. No. B'H-'1120'I7

D"r M•. S••rcy:

T~. l.tte~ 1. wr1tteA on babel! ot CUAALDgh-m
C~1c.t1oft', %Ac., tM owner of ~ tower apeclfJ.ecJ 111 the
abov.-ret.&'8ncect ."llcation. It h.. caae to our attct10ft that
Nattonwid. CaMmUA!catlaa., lAc. (-.atloewl"·), • 1..... of
antenn. spac. OA QUe towel', witbout kA~lec1t. or Aot1c. to UI as
the l ...or/owGee', baa volUAtMr.d an appl1c:at1on, the purpose of
which 18 -to r.po~t a deer.... in the height of the antenna
.upporting structur•. - (w. have been .dv1.ed that to .ff.ct •
reduction 1D tower height no application i. n.c••••ry.)

~h. purpo•• o~ th11 l.tter is to requ••t that the Comm1••ion
not chan;. 1~. databa•• with regard to the h.ight of the an~anna
structure bec.u•• tbec. i. pending .n .pplication 8PCT-Jl0903XE
which propo••• to u•• the antenna structure presently authoriz.d.
w. ~av. be.n Idvised by tba Commis8ion Itatt th.t no notif1cation
w1th r••peet to tower h.1;ht 1. n.c••••ry where th.re i8 a
pend1ftg applic:aticm to u•• the full height ot the towe~.

Nationwi4., the p.rty •••king to chang. the C~1••1on'.
4at.ba•• 18 not tha OWD.~ ot th. tow.r. Th.r.tore it.
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app11cat1OD should be d1am1ssed becaus. it bad no actual or
apparent author1ty tor mak1ng it, filing and becaus. there 11 a
pending proposal to us. tn. lull height of the pr•••nt structure.

MaLldp
3010-014

CC: Edward w. ~r., Jr., Isq •

•
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bcc: Richard J. Janssen
Arnold Kleiner
Donald Zeifang

kch0749:d:\99110\91008\tow.r.ltr

•
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