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REPLY TO OPPOSITION OF ABF

Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to Sections
1.229 (d) and 1.294 (c) of the Commission’'s Rules, hereby submits this reply to
the opposition of ASF Broadcasting Co. ("ASF"). ORA filed a motion to enlarge
the issues against ASF on May 17, 1993. ASF filed an opposition thereto on May
27, 1993. 1In support of its reply to the opposition of ASF, ORA submits the
following comments.

ot .

The application of ASF, as amended on March 5, 1992, proposes the use of
a directional antenna. Section 73.316 (c) of the Rules requires that all FN
applications proposing the use of a directional antenna must include certain
information or data. See also, FCC Form 301, Section V-B, page 3, Question 10.
Section 73.316 (c)(1l) requires a complete description of the proposed antenmna
system, including the manufacturer and model number of the proposed directiomnal
antenna. This sub-section specifically states that it is not sufficient to label
the proposed antenna with a generic term and that a specific model number must
be provided.

ASF failed to comply with this specific and unambiguous requirement. 1In
its application, at Exhibit E-4, it referenced only a generic type of antenna.
In opposition to ORA's motion to enlarge the issues as to this matter, ASF lamely
claims that “typically” the Mass Media Bureau allows an applicant to supply such
information with its license application. However, Section 73.316 (c)(1)
requires that the model number of a directional antenna be included in the
construction permit application.

Even if the Bureau “typically” ignores the requirements of Section 73.316
(¢)(1), it has no legal authority to do so. The Bureau is required to faithfully
follow Commission Rules and policies. See, Section 0.283 (b); RKO General, Inc.
v. FCC, 670 F.2d 215, 223-224 (D.C. Cir. 198l1). It can not unilaterally and
arbitrarily decide which Commission Rules will be followed and which will be
ignored. Moreover, it is particularly inappropriate for the Bureau to ignore the
mandate of Commission Rules and policies in the context of a comparative hearing

---whose purpose is to determine whether the competing applicants are in strict






cited cases will hereinafter be referred to as the “North Texas” policy or line
of cases). On May 10, 1993, the Commission released On the Beach Broadcasting,
FCC 93-211. Therein, at n. 1, the Commission reaffirmed that North Texas Media,

C. V , is still binding precedent.

ASF contends that On the Beach Broadcasting and Noxth Texas are

inapplicable because the applications in those proceedings were filed before the
adoption of Section 73.215. According to ASF, the adoption of Section 73.215
effectively eliminated the spacing requirements of Section 73.207. However, ASF
is wrong. It fails to acknowledge that the use of Section 73.215 to employ a
directional antenna is merely a standardized procedure to obtain a waiver of the
spacing requirements of Section 73.207. See, MM Docket No. 87-121, 6 FCC Rcd
5356, 5360, para. 27 (1991). The adoption of Section 73.215 only eliminated the
granting of ad hoc and individualized waiver requests under Section 73.207.
Section 73.215 does not in any way eviscerate the spacing requirements of
Section 73.207, or the requirement to show the unavailability of fully-spaced
sites under Section 73.207. S8ee, para. 27, supra, which states that a
directional antenna at a short-spaced tower site can be used only when the
unavailability of fully~spaced sites are demonstrated and only in the case of
necessity. ASF can make no such showing. Section 73.215 also specifically
states that a public interest showing must be made in order to obtain a grant.

ASF can make no such showing.



WHEREFORE, in view of the foregoing, ORA requests that Section 73.215 and
73.316 issues be specified against ASF.
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