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..PLY TO QPPOSITIOI or Asr

Ohio Radio Associates, Inc. (·ORA-), by its attorneys, pursuant to sections

1.229 (d) and 1.294 (c) of the Co..ission's Rules, hereby subai~s this reply to

~he opposition of ASF Broadcasting Co. (-ASr·). ORA filed a ao~ion ~o enlarge

the issues against ASF on lIay 17, 1993. ASP filed an opposition thereto on llay

27, 1993. In suppo~ of its reply to the opposition of ASP, ORA subai~s the

following co..ents.

sectiop 73.316 Violltiop

The application of ASP, a. a.ended on Karch 5, 1992, proposes the use of

a directionll antennl. Section 73.316 (c) of the Rules requires thlt III PM

application. proposing the u.e of I directional antennl must include certlin

infor'IUtion or data. .1ft A!!.2, FCC Pora 301, section V-B, plge 3, Question 10.

Section 73.316 (C) (1) require. a co.plete description of the proposed Intenna

syste., including the aanufacturer and 80del number of the proposed directional

Intenna. This sub-section specifically states that it is not sufficient to label

the proposed antenna with a generic term and that a specific 80del number must

be provided.

Asr failed to comply with thil specific and unaabiguoul requir..ent. In

its application, at Bxhibit B-4, it referenced only a generic type of antenna.

In oppo.ition to ORA' I 8Otion to enlarge the issues a. to this aatter, ASF l ...ly

claia. that ·typically- the Ma•• Media Bureau allow. an applicant to .upply luch

infor'IUtion with it. licen.e application. However, Section 73.316 (c) (1)

require. that the model number of a directional antenna be included in the

construction perait application.

Bven if the Bureau ·typically· ignore. the requir..ents of Section 73.316

(C) (1), it ha. no legal authority to do .0. The Bureau is required to faithfully

follow Commis.ion Rule. and policies. IU, Section 0.283 (b); BlO G9ural. IRC.

v. PCC, 670 ".2d 215, 223-224 (D.C. Cir. 1981). It can not unilaterally and

arbitrarily decide which Co..i ••ion Rule. will be followed and which will be

ignored. Moreover, it i. particularly inappropriate for the Bureau to ignore the

mandate of Co..i ••ion Rules and policies in the context of a comparative hearing

---who.e purpo.e i. to determine whether the competing applicant. are in strict



coapliance with co..ission Rules and policies b.fore grant of th. construction

permit, not~ grant!

ASF furth.r contends that because its failur. to coaply with SlCtion 73.316

(c)(l) was not .entioned in the h.aring designation ord.r it can not now hi

rais.d. Bow.v.r, AS" is wrong. OIlly if the d.signation ord.r had addr.sstd this

aatter, would the Presiding Judge be foreclostd froa considering it in a .ction

to enlarge the issu.s. Atlantic Broadcasting Co., 5 FCC2d 717, 720-721, 8 RR2d

991, 995-996, paras. 9-11 (1966), wh.re the designation ord.r contains DO

reasoned analysis of the .atter in question, the Presiding Judge should aaJe. such

an analysis and rule on the aerits of the .ction to enlarg••

ASF's failure to coaply with the requirea.nts of Section 73.316 rlquir.s

the specification of a h.aring issue. Sub-s.ction (c) (1) requests inforaation

essential for the Co..ission staff to properly analyz. and process a dir.ctional

antenna application. This is critical data. Th. staff .ust know what typl and

.odel of antenna will be used in order to det.raine wh.ther the applicant's

propos.d directional pattern will corr.spond with that specific ant.ona' s

predicted output and perforaance.

ShOrt-SRlciR9 Issu.

The application of ASF indicat•• that its propostd tower .it. i. 6.8t ka.

short-spaced, und.r S.ction 73.207, to Station WTTF-FM, Tiffin, Ohio. Und.r

long-established Co..ission policy, when an applicant in a coaparative hearing

is short-spaced, a hearing issue .ust be specified as to that applicant's basic

qualifications. JMe' MountaiR Broadcast.rs, 7 FCC Rcd 4219, t220, paras. 2 and

12 (1992); Payne CO__uRications, Inc., 1 FCC Rcd 1052, 1053, para•• 6, 9-10 (R.v.

84. 1986), ~, Byerqreen Broadcasting Co., 6 PCC Rcd 5599, 5605, n. 3 (1991);

Naguabo Broadca.ting co., 6 FCC Rcd 4879, para. 5 (1991); Madalipa Broadcastipg,

~, 6 FCC Rcd 2508, 2509, para•• 3-5 (NMB 1991); vall.y Radio,S pee Rcd t875,

4876, para. 5 (MMB 1990); Donavan Burke, lOt Fce2d 8t3 (1986); M!qaafdi., 67

FeC2d 1527 (1978); Clearlake Broadca'ting co., 47 Fed. Reg. 47931 (1982); and

North Texas Media, Ipc. v. FCC, 778

Burke,
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ci~ed c•••• will h.r.inaf~.r b. r.f.rr.d ~o a. ~h. -Ho~h T.xa.- policy or lin.

of c•••• ). On May 10, 1993, ~h. Co..i ••ion r.l.a.ed OD ~h. Be.ch 'EOadC••tipq,

FCC 93-211. Th.r.in, a~ n. 1, ~h. Co..i ••ion r ••ffira.d ~ha~ HOrth Tex" MIdi••

IDC. v. FCC, i. still binding pr.ced.nt.

ASF cont.nds that On ~h. B.ach Bro'clca.tiaq and Io~h Texa. ar.

in.pplicabl. b.caus. ~h••pplica~ion. in ~hos. proc••dings w.r. filed before ~h.

adoption of S.c~ion 73.215. According ~o ASF, ~h••dop~ion of S.c~ion 73.215

.ff.c~iv.ly .li.ina~ed ~h. spacing r.quir•••n~s of S.c~ion 73.207. Howev.r, ASP

is wrong. I~ fails ~o acknowl.dg. ~ha~ ~h. us. of S.c~ion 73.215 ~o .-ploy.

dir.c~ional an~.nna i •••r.ly a .~andardised procedure ~o ob~ain a w.iv.r of ~h•

• p.cing r.quir••en~. of S.c~ion 73.207. ...,"" Docket Ho. 87-121, 6 FCC Red

5356, 5360, p.ra. 27 (1991). Th••dop~ion of S.c~ion 73.215 only .liain.~ed ~h.

gran~ing of ~ ~ .nd individualised waiv.r r.qu.s~s und.r S.ction 73.207.

S.c~ion 73.215 do•• not in any w.y .visc.ra~. ~h••pacing requireaen~s of

S.c~ion 73.207, or the r.quir•••n~ to show ~h. un.vailabili~y of fUlly-spaced

.i~.. und.r S.ction 73.207. S•• , para. 27, .IJml:A, which s~a~•• ~h.~ •

dir.ctional ant.nna at a sho~-sp.c.d tow.r si~. can b. us.d only wh.n ~h.

unav.ilability of fully-.pac.d .it.s ar. d.aons~r.t.d .nd only in ~h. cas. of

n.c•••ity. ASF can mak. no such .howing. S.ction 73.215 .1'0 specific.lly

.~a~.s ~ha~ a public in~.r.s~ .howing .us~ b••ad. in ord.r ~o ob~.in • gran~.

ASF can mak. no such showing.
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WBBRBPORB, in vie. of the foregoing, ORA requests that Section 73.215 and

73.316 issues be specified against ASF.

Respectfully subaitted,

McNAIR & SANFORD, P.A.

BYI~~ror;;~~==~r--~J-~
st T. elverto
Attoraeys for Ohio Radio

Associat.s, Inc.
1155 15th st., N.W., Suite
Washington, D.C. 20005
Telephone I 202-659-3900

June 7, 1993

202979.00001
ORA.42A
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X, stepla_ 'r. 1'.1....rt.oD, ...~to~ ia the 1•• fina of lIcIIair I: _foll:d,

P.A., do hereby c.rtify tJaat OIl tJai. 7tJa daJ' of J __, 1993, X ba". c •••ed to be

IuuMl deli".red or _i1ed, U.8. _iI, po~ge prepaid, • ClOPJ' of the foregoiDg

-JleplJ' to appo.itioa of ASP- to tJa. fol101fiDgJ

ft_ IIoDOrllb1. Walt.r C. till.r*
....igt.~r.~i". La. Judge
Peeler.1 ee-aaicatioa. ee-i••ioa
... 213
2000 L street, ••W•
W••hiAgt:oll, D.C. 2055&J_. IIIIook, Baquire
lleariDg Branch
.....r.l ee-auica~ioa.ee-i••ioa
... 7212
2025 • 8~reet, ••V.
Wa.hiAgt:oll, D.C. 2055&

ArtJa.r V. Be1eDd.ik, Baquire
8laitJa.ick I: Be1eD41aik, P.C.
1990 • stree~, ••W.
&.i~. 510
W••IaiDgbm, D.C. 20036
OoaD••l for Da"id A. IliDgerJ_. A. KoerB.r, BBq1Iire
Bar.ff, KoerB.r, 01.....r I: IIocbberg, P.C.
5335 Wi.ClOD.iD A,,_., •.V.
&.it. 300
Va.hiDg1;oa, D.C. 20015-2003
OoaD••l for ASP Broadc••~iDg COrp.

Bric 8. Era"et., BBq1Iire
BroIID, PiDD I: .iet.rt, ClaaR.red
1920 • 8~reet, ••V.
8.i~. 660
W.BhiAgt:oll, D.C. 20036
eoaa••1 for VilbarD XDduRri••, xuc.

DeImi. P. Begley, BBq1Iire
aeddJ', Begley I: KaRiD
1001 22D4 8~reet, ••W.
WaBhiAgt:oll, D.C. 20037
eoaa••1 for V••terYi1le Broa4ca.tiag ca.pauJ'
Liai~e4 Pa~er.hip
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DaD J. Alpert, BlIqIIJ.re
Law Office of DaD J. Alpert
1250 CODaeeticut; a..-_, •.w.
W.aJai.agt;oa, D. C. 20036
coaa.al for SJaall_ P. Dayi.

KJ'OD9 Ja ..t;chak
8300 IIocll:burr Way
..cr....t;o, califoraia 958C3


