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June 3, 1993

Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street NW
Washington DC 20554

RE: ET Docket 92-100

---------­Dear Ms. Searcy:

Enclosed please find copies of material we have today provided Byron Marchant in
Commssioner Barrett's office, reiteratin$ and positions advocated in Telocator's comments and
reply comments in the narrowband portion of the PCS proceedings (ET Docket 92-1(0).

rs,

J. Golden
Vice President, Government Relations

cc: Byron Marchant

1019 Nineteenth Street, NW Suite 1100

Washington, DC 20036
Tel: 202-467-4770
Fax: 202-467-6987



The Personal Crmmmnicatirms Industry ",-lssociati(Jfl

Iune 3, 1993

Byron F. Marchant
Legal Advisor
Office of Commissioner Andrew Barrett
1919 M Street, N. W., Room 844
Washington, D.C. 20554

Dear Byron:

Enclosed, for your information, are excerpts from the comments filed in ET Docket 92-100 on
the need to allow providers of 900 MHz narrowband PCS offerings to self designate as either
common or private carriers.

There are two principal reasons why the option for private carriage is critical:

First. it is necessary to insure that introduction of these new services is not delayed or blocked
altoKether by states which restrictively enforce ento' re&J1lation of common carriers. Several
states currently resist or disallow altogether the entry of new, common carrier competitors into
the paging marketplace. As you are aware, such entry regulation of private services is
preempted under Section 332(b) of the Communications Act.

Second. it is necessary to allow narrowband PCS providers a means of avoidinK the costly
burden of preparinK and filinK Federal tariffs for their interstate services, as required by the
Court of Appeals November, 1992, action vacating the Commission's tariff forbearance policy
for non-dominant common carriers.

Current legislative proposals offer the prospect of achieving regulatory parity for commercial
mobile services, such as narrowband PCS. Both the current House and Senate parity language
would give the Commission the authority to waive Federal tariffing requirements and (under
certain conditions) to pre-empt state entry regulation. It should be pointed out, however, that
the legislation is proposed and not yet enacted, and that the reKulatOQ parity provisions do not
become effective until one Year after enactment. If passed, there would also be further delay
of the actual impact of the provisions, as some sort of rulemaking or implementation action by
the Commission would likely be necessary.

Allowing self designation would enable narrowband carriers to elect the status which, in their
judgement and given their particular circumstances, would best compensate for the current
disparities between private and common carrier regulation of mobile services. Self designation
is an interim policy, but absolutely critical until such time as a uniform and single set of rules
can be established.

As advocated by Telocator in its comments, under self designation, spectrum would be made
available without any pre-determined regulatory status. Carriers would be bound to operate
under the rules appropriate to which ever designation (private or common carrier) they elected
in their application for license. As noted in our comments, there is precedence for such
treatment: FM sub-earrier channels and Multipoint Distribution Service (MDS) are already
handled in this manner.

1019 Nineteenth Street, NW Suite 1100
Washington, DC 20036
Tel: 202-467-4770
Fax: 202-467-6987



I hope this information is useful in your consideration of this issue.

Sincerely yours,

Mark I. Golden
Vice President-Government Relations
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radio eligibles32 should be rejected. Such a licensinq preference

consumers. "33 PCS qenerally, and narrowband PCS sp.cifically are

aimed at a broad pUblic market; this market will not be fully

served without the proposed allocation.

• to the qreatest number ofmobile services are provided •

is unnecessary and inappropriate. It constitutes an unwarranted

set aside and, as such, would limit the nUlllber and range ot

participants in narrowband PCS. Moreover, the use of the spectrum

for privat., internal purposes, as propos.d by UTC, is contrary to

the Commission's int.ntion in this proc••ding to "ensure that all

IV. A ••GULA'l'OIlY I'IlUftOU ..XCII ••au A L-..L PUYIJICI I'Im.D JIO.
ALL nOVID_ IS A CIlX'fIC&L U.1ICIf 01' DJI COIIIaSSIO.' •
• UOLU'l'IO. 01' '1'JIIS P.OCBBDI.G.

As Telocator has argued in this and other mobil. s.rvic••

proceedings, it is a fundamental position of the association that

like servic•• , competing in the mark.tplace for the sam. custom.rs,

should be .ubj.ct to the same r.gulatory conditions.

Giv.n the .xisting di.parities betw.en co_on and private

carri.r regulation36 , narrowband PCS lic.n.... r.quire the

32

33 lpSis. at para. 6.

3' T.losator ft~.. that thia di.parity va. furth.r aacerbatld by the
Unitld Stat•• COurt of Appeala for the D. C. Circuit" dlCiaion oft .~r 13,
1992, in MIT y. FCC. 'fhi. actioft .truck down the FCC'. 10ft9Randin9 -tuiff
forbearans.- policy for non-dOIIinant c~n curi.r., and uy cr.at. an
obligation for c.rtain c~n curi.r ~gin9 and nurowband PCS provid.r. to fill
Fed.ral tariff••



- 14 -

flexibility to operate under the requlatory terms and conditions

which make the most business sense in their particular market

situation. In furtherance of this goal, Teloeator has advocated

that narrowband PCS license.s should be allowed to self-designate

as either private or common carrier services. 3! (carriers would be

bound to operate under the rules appropriate to which ever

designation they elected in their application for license.) Other

commenters3' have joined Telocator in urginq that the Commission-
take this approach.

In addition,

-
there is overwhelminq support for the

Co_ission's tentative decision that narrowband. PCS providers,

reqardless of requlatory status, should have equal riqhts to

interconnection with the pUblic switched telephone network37 •

3! JIa1. '1'elocator ee.-nt. at 16.

JIa1. lIet:&'Ocall C=O-nt. at 19-21, lI1:el CO-nt. at 5-6, NAB_R
Cc-.nt. a~ 3-1·, and P&cJe..t ee-nt. at 26. ~'. rece-endat1.on that -the
eo-1.••ion perait the PCS provicler. a cboice .. whether the .y.t_ will be
operated on a private carrier or a cc..on carrier ba.i.- (IIUD CO-nt. at 5)
i ••ignificant. tbe a••ociation hacl pr..iou.ly aclvocated a c1ivi.ion of channe18
between cca.on carrier. ancl private carrier.. (IMJ. IfA8D ee-nt. in RM­
7617, Public Notice Rpt: No. 1836 (1991»

37 ....
CClllMnt. at 12 ,
CCIIIMnt. at 5-6,
at 39-40.

'l'elocator e:e-nt. at 16-17. 1M al,o. "lorida cellular
"r-.n ee.-nt. at 7-8, Mat:&'Ocall co-ent. at 19, NU.R
PaqeNet: coa.ent. at 29, 1M eo-nt. at 28, anel. UTC CCCIIIent.
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II. RlGOLATORY ISSUES

A. Regulatory Status

The paging marketplace is currently regulated, depending

on the frequency used, under the Commission's rules governing

common or private carrier services. Advanced paging

licensees should be permitted greater flexibility to choose

between private or common carrier regulation. In some

circumstances, it might be desirable for a carrier to offer

advanced paging service on a common carrier basis. In

others, private radio service rules might more appropriately

govern, depending on the type of service the carrier has

determined best serves its needs and the public interest.

The Commission has successfully implemented just such a

flexible regulatory approach to other emerging

technolQgies. 26 For example, current FCC policy provides

that Multipoint Distribution Service (liMOS") licensees may

elect the status under which they will initiate their service

26 The Commission authorized the sale of certain identif~ed
satellite transponders on a non-common carrier basis ~n

Domestic. Fixed Satellite Transponder Sales, 90 FCC 2d
1238 (1982). The Commission based its decision on an
analysis of the evolving industry and its need for f~xed

satellite service ("FSS") flexibility in order to
respond to market forces. The Commission also adopted a
flexible regulatory approach for the Direct Broadcas~

Satellite ("DBS") Service. Direct Broadcast Sate~~~'es,

90 FCC 2d 676 (1982).

- 24 -
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offerings. 27 Applicants are required to select whether they

will provide service on a non-dominant common carrier or non­

common carrier basis prior to receiving licenses. 28 An MDS

provider may elect a different status for each particular

channel for which it is licensed and may offer services in

some areas as a common carrier, some as a non-common carrier.

In addition, MDS licensees may modify their status selection.

In adopting the "elected status" approach, the FCC

correctly reasoned that it is often the marketplace that

really determines the proposed business relationship between

a licensee and its customers. For instance, at its

inception, MOS was expected to be predominantly a service for

the transmission of data, video teleconferencing and other

business information. It evolved, however, into a

subscription video entertainment transmission service and

different uses in different markets are continually emerging.

The same reasoning applies to the provision of advanced

paging services. Flexibility in the industry would (1)

27

28

See Multipoint Distribution Service, 2 FCC Red 4251
m8').
As a common carrier, the FCC generally treats an MOS
licensee as non-dominant. The Commission forbears from
imposin9 Title II requirements because the complaint
process and market forces are sufficient .to check a
carrier's ability to profitably charge unlawful rates.
The Commission's experience with the MOS industry .
suggests that these carriers do not possess t~e market
power, in a competitive market, to set rates 1n
contravention of Title II. MDS applicants choosin9 the
status of a non-common carrier are-subject to the
Commission's Part 21 licensin9 rules (they must file an
application for a radio construction permit
authorization) and the general provisions of Title III.

- 25 -
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•
it could preclude service entirely in markets, like Atlanta,-GA, where additional common carrier competition is

To

foreclosed. Instead, the Commission should adopt a flexible--regulatory approach to promote the efficient use of the

spectrum and to encourage the maximum economic development of

paging technology to meet the changing needs of a competitive

marketplace. This approach must permit licensees to choose

common or private carriage and, in the case of nationwide

licensees, to elect to operate as a private or common carrier

on a market by market basis.

Regardless of which mode of operation the carrier

chooses, it should not be constrained by limitations on user

eligibility. The existing private radio rules currently

impo.e just such a limitation prohibiting the use of private

carrier PAging frequencies by individuals for personal use.

!!! 47 C.F.R. 5 90.75(c)(lO). This limitation, if applied to

AMS, would arastically curtail the ability of carriers to

serve existing unmet need for a variety of services. The

regulatory scheme adopted by the Commission to facilitate the

provision of AMS should be flexible enough to accommodate

- 26 -
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serve only to complicate further the process and delay the delivery of services that could be

made available to the public immediately. Therefore, Mtel strongly recommends that the

Commission proceed separately on the narrowband and broadband services, setting short

comment periods to resolve any remaining issues relating to deployment of AMS. A sharply

focused separate narrowband proceeding would simplify a complicated process, bringing

AMS to the market sooner rather than later.

II. OPERATING RULES FOR NARROWBAND pes SHOULD ALLOW
SERVICE PROVIDERS THE OPPORTUNITY TO RESPOND TO MARKET
DRIVEN DEMAND

Mtel strongly supports the Notice's initial conclusion that the Commission should

"propos[e] policies for pes that respond to the needs of the marketplace. "10 Indeed. the

Notice recognizes that the faith placed in "competitive markets and service flexibility" for

mobile services has been amply rewarded. ll As discussed below, in the specific context of

narrowband pes services, Mtel believes providers' market responsiveness would be

enhanced by allowing licensees to self-designate their regulatory status and by granting

licensees' broad technical flexibility in service design. By adopting these proposals. th~

Commission will ensure that narrowband PeS services are hilhly competitive and .. arl:

provided with tbe hilhest quality at low-cost, reasonable rates to the lteatest number I,r

consumers... -12

10 No,;« at 124.

II NOIi« at 12.

12 NOIi« at 16.
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~te1 has consistently advocated a self-desipation policy for narrowband PeS

providers to allow them to elect their regulatory status at the initial application- stage.13 As....
shown by the wide range of service specific proposals tendered by petitioners in ET Docket

No. 92-100, narrowband pes encompasses a broad range of potential services and the

regulatory status appropriate for one of these services may be wholly inappropriate for

another. Many offerings, for example, have the ability to be individually tailored to offer

features uniquely desired by a single customer, and thus would best be offered as private

carriage. At the same time, however, some advanced messaging service providers may

desire to offer services as common carriers, either because they wish to resell interconnected

telephone service or because they wish to offer messaging services under state tariffing

arrangements.l~ Under these circumstances, Mtel believes that a self-designation policy-
would best allow each provider to determine the optimum means of delivering a particular,-unique service to the public.-

With regard to technical regulations, Mtel strongly agrees with the Notice's initial

conclusion that narrowband PeS providers should be regulated under "a technical framework

that will permit significant flexibility in the design and implementation of PeS systems,

devices and services. ,,15 Specifically, Mtel supports the conclusion that technical

regulations for 900 MHz PeS services should be limited to "antenna height, radiated power

l) Sft, e.g.• Petition/o,. R.u.r..Jdn, 01 Mtel at 21-24, RM-79" (November 12, 1991).

It UDder ... wiffia, arna......... for e~ample. carrien do DOC bav,to ... iDto .......
coatnehlal .".meal witb.ch prwpective customer. thus reducUa, adllliaillnlive COllI to provide service. (0

additioa. CUTien eajoy limited tort liability UDder most commoa carrier wifti.

IJ NOlie. at 1105.
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The National Association ot Business a.nd Educational

Radio, Inc. ("NABER"), pursuant to Section 1.415 of the

Commission's Rules, 47 C.F.R. Section ,1.415, hereby

r.specttully submits its Comm.nts in response to the Notice

ot Proposed Rule Makinq ("Notice") adopted by the Federal

Communications Commission in the above-captioned proceedinq.'

I. BACKGROUIm

NABER is a national, non-profit, trade association

headquartered in Alexandria, Virqinia, that r.presents the

interests of largo. and small business.s that use land mobile

radio communications as an important adjunct to the operation

of their bu.in••••s and that hold thousands of licenses in the

private land mobil. radio services. NABER has ~ive membership

sections repz:esentinq Users, Private Carrier Paqinq licensee.,

Radio Oealers, Technicians and Specialized Mobile Radio

, Notice of propo.ed Rule Makinq, (FCC 92-333), Gen. Doc. No.
90-314, 57 FR 40630 (S.ptember 4, 1992).

-~.~...._~--~
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commislion propolel to allocate spectrua in the 900 MHz band

for advanced paqinq and messaqinq services and seeks comments

on the regulatory structure of these new services desiqnated

as PCS.

I I. COMMlJl'1'S

The Notice addresses a number of regulatory issues

necessary to establish PCS. These comments primarily focus

on (1) the regulation of PCS providers a. either private

carriers and/or common carriers and (2) the regulation of the

proposed advanced paqinq messaqinq service. in the 900 MHz

band.

A. RequlA~ioD A' private carri.£/CQl8Ap CAr£ie£

The proposed Section 99.13 languaqe defininq the

eliqibili~y ~o hold a license in the PeS only excludes from

eliqibility foreiqn qovernments and aqents of foreiqn

qovernments. NABER concurs with the eliqibility requirements

proposed by the Commission and urqe. the Commission to

regulate PeS providers as private carriers, or alternatively

allow the licen.ee to choose whether to operate the system as

a private carrier or a common carrier.

The Comai••ion is conc.rned that provi.ion of PCS not be

delayed by regulatory hurdles or be imperiled by a lack of

consumer'; intere.t because of hiqh co.ts and unreasonable

rates. To perait PCS to become a viable, attractive service

"to the consuaer and to encouraqe the development of PCS, the

Commission must provide PCS licensees the utmost flexibility

3
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in constructing and operating these systems and reduce the

requlatory burdens imposed by federal as well as state and

local regulators on the licensee.

NABER theretore encourages the Commission to regulate PCS

licensees in the same manner as the private carriers as a

means to reduce the regulatory burdens on licensees and permit

the greater tlexibility in service otterings by the PCS

provider. Treatment of PeS providers as a private carrier

would reduce the regulatory burdens on the PCS providers

because the Communications Act exempts the private carrier

service provider trom local and state entry and rate

requlations. 4

As the Commission recognized in the Notice, the

disti~ction between regulation ot the common carrier and the

private carrier rests on the resale ot interconnect services

tor profit.' The private carrier licensee is prohibited trom

reselling interconnect service on a tor-protit basis whereas

the common carrier may resell the interconnect service tor

protit. Aa long as PeS providers are assured ot access to the

public switch telephone network (PSTN) tor interconnect, on

the same ba.i. and regardless ot the licensee's designation

as a common carrier or private carrier, the prohibition from

re.elling interconnection on a tor-protit basis should not

impede the development ot pes.

4

s
~ 47 u.s.c. S 132(<1).

~ 47 u.s.c. S 132(~).

4
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However, should PCS providers want or need to resell

interconnect service tor protit to make the system or business

viable, then the Commission, under the Communications Act,

must treat these providers as common carriers. In such event,

NABER recommends that the Commission pe~it the pes providers
s ~

a choice as whether the system will be operated on a private-carrier or a common carrier basis.

B. Int.rCoQA.ctioD

The Commission seeks comments on the requlation ot

interconnect services to the PCS provid.r. NABER supports the

Commission's proposal to explicitly confirm that PCS licensees

have a tederally protected riqht to int.rconnection with the

PSTN wheth.r PCS b. classified as a private or common carrier

service. . NABER aqrees with the commission' s determination

that PCS providers should be able to obtain a type of

interconnection that is reasonable for the particular PCS

system and on no less favorable terms as offered by Local

Exchanqe Carri.rs ("LEC") to any other customer or carrier.

Furth.r, NABER concurs with the Commission's assessment that

state and local r.qulation ot kinds of int.rconnect to be

provided to PeS should b. preempt.d. Pinally, NABER does not

oppose the comaission's proposal to permit state and local

requlatibn of interconnect rat.s provided such rates do not

discriminate between private carrier and common carrier

providers and provided that the Commission will revisit its

5
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• Equal rights to interconnection with the Public Switch Networlc.

Metrocall agrees with the Notice proposal that PCS carriers,

regardless of regulatory status, should have a federally protected right to

interconnection with the PSTN. Metrocall further believes that new PCS

carriers should have interconnection that is reasonable for the particular

PCS system and "no less favorable than that offered by the LEC to any

other customer or carrier".

• Flexible regulation services provided.

Metrocall believes the Commission should limit itself to licensing,

enforcement, equipment certification, and the adoption of standards

developed by the industry and limiting interference access services.

These policies would ensure full and fair competition for new and

existing PCS service providers. If the Commission succeeds in

establishing a level playing field for competitive providers of PCS, which

must include a provision for true "Net Income", providers will have a

strong incentive to offer attractive services and prices, because any

customer will have numerous service options from which to choose.

• Further comments on regulatory status (NPR Section 94-982

In order to provide the widest flexibility to the PCS service

providers, and minimize unneeded delay to sort out the mostly artificial

legal and regulatory significance of designation of a carrier as common or

private, w~ suggest the applicant select carrier status as permitted by the

19
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FCC in the MMDS services. Common carrier status may be significant if-
the PCS carrier is the only service (monopoly) in a marketplace, or is a

unique type of service. Common carrier regulatory status becomes

unimportant if the market is highly competitive, with many similar

services, competing on an even playing field. In this case, the market will

be adequately "regulated" by the marketplace. It will be an efficient and

innovative marketplace. In a truly competitive marketplace common

carrier status, with state oversight, tariff filings result in added cost,

administrative burdens, delay, and add NO benefit to the service provider

or the public. In a competitive market the public (service users) make

absolutely no distinction between comm<;>n or non-common carriers (eg.

paging and MMDS). Experience shows the principle concerns are price

and availability. Secondarily, they are interested in the benefits and

features of the equipment and service. True market driven commerce

requires quick response to changes in price. services, and equipment

offerings. Imagine having a government entity trying to process daily

tariff changes. or regulate entry and offerings of an airline (since

deregulation) or of a UPS or Federal Express type of business. In a truly

competitive market with multiple and unrelated systems operators

application of common carrier status can only delay and impair the free

market functioning. Common carrier stanis has not even assured economic

viability of carriers from each other nor from private carriers. It is clear

20
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to Metrocall that the national communications policy in competitive (non

monopolistic) services should be to work toward the elimination of the

regulatory distinction of common carrier and private carrier. The carrier

status confers no practical advantage, but does create confusion in

regulation, giving different advantages and disadvantages to each in such

a way that neither is better or worse, just different rules, licensing

processes, administrative staffs, and in the end provide the same services

to the public (e.g paging, MMDS), with no measurable difference in the

marketplace to the user. Metrocall strongly supports the removal of all

distinctions of rules and regulations of providers in competitive services,

and suggests that the FCC work toward common rules for licensing, even

to encouraging amendment to the Communications Act when and if needed

to arrive at a common, simplified, level playing field for all providers.

Along this path, the commission should keep the best features of private

and common carrier licensing schemes, and eliminate the worst. This

would "up average" both private and common carrier treatments under the

rules, while reducing regulations and a false idea that in practice in these

mass market competitive services make any real or significant end user

differences.

- B. Technical standards for pes should be left to Industry Standards Group

Metrocall supports the Commission's tentative conclusion that the public

is best served if PCS is subject to minimal technical regulation at this time.

21


