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behalf of your constituent, Mr. A. Scott Sudduth,
Assistant Vice Chancellor for Federal Regulations, The University of Texas
System. Mr. Sudduth indicates that the System is asking the Commission to
consider a non-commercial designation for a portion of the 28 GHz band (27.5
GHz - 29.5 GHz) for priority use by institutions of higher education.

The Commission issued a Notice of Proposed Rulemaking proposing rules to
permit video distribution or other telecommunications services in the 28 GHz
band on January 8, 1993. Comments were due on March 16, 1993; reply comments
were due on April 15, 1993. Enclosed is a copy of the Notice of Proposed
Rulemaking for your reference.

One of the issues raised for comment in our Notice is whether a portion of the
28 GHz spectrum should be set aside for priority use by educational
institutions. Inasmuch as Mr. Sudduth's comments address this issue, your
letter, along with Mr. Sudduth's comments, will be included 1n the record of
the proceeding. We will give your views full consideration as this pending
matter is reviewed.
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I. :nmo:u::rlI:N

1. '!his Notice of Proposed RulE!tBking am Tentative Decision (NPRM)
proposes a redesignation of use of the 28 GHz banj fran point-to-point
microwave camon carrier se:r:vice to a local nultipoint distribution se:r:vice.
In separate sections of this d.ocunEnt, we address pending waiver applications
in the CCnm:n1 carrier Point-to-Point Microwave Radio Se:r:vice filed in
anticipation of aIr action on the instant petitions for rulE!tBking, (Section
N) . In addition, we address two petitions for pioneer's preference, one of
which is before us on a petition for reconsideration of the staff's action
diElIlissing the request, (Section V) .

2. we initiate this NPRM in response to a petition filed by Suite 12 Group
("Suite U"), a grcup of inventors who have engineered a millirreter wave
catpaneI1t technoloy which can be used to offer video am other carrnmications
se:r:vices in the 27.5 - 29.5 GHz frequency range ("28 GHz band") . we have
received two other petitions for rulE!tBking which affect the 28 GHz band. In
response to Suite U' s petition for rulE!tBking, Video/Phone Systam, Inc.
(Video/Phone) prq:xJSes a Local Wireless Broadband Se:r:vice (IkJBS) for the 28 GHz

band in a separate rulE!tBking petition. In addition, Harris Co:rporation
(Farinan Division) (hereinafter "Harris") filed a petition for rulE!tBking (RM
7722) suggesting that the Crnmission inplarent a unifonn channelization plan
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for the 28 GHz band so that equiprent nanufacturers would have a standard to
apply for the develcprent of new technology.

3. In this proceeding we prq;x:>se to accarrn:rl3.te the Suite 12 and
Video/Phone requests. '!he 28 GHz band is virtually unused, and the proposals
before us, if developed to their apparent potential, will provide consurrers
with additional options by which to satisfy video and other telecamunications
requirarents. Arrang the prinary regulatory objectives of this proceeding are
providing applicants in this band sufficient flexibility to satisfy consurrer
derrand, expediting service to the p..1blic, IYBking nore efficient use of
essentially fallow SPectrum, and streamlining the licensing process while
deterring SPeculative applications. we prq;x:>se licensing and regulatory
policies that, in our experience, should serve these objectives. we seek
ccmrent on proposals to license two licensees in each area; adopt minirral
technical rules to accatm:Jdate nultipoint video prograrrrning distribution,
wideband video, data, and other telecamunications services; require that
service be available to 90% of the residents within a service area within 3
years; adopt one-day-filing; use lotteries or auctions to select licensees; and
enploy minority and diversity of ownership preferences. We also deny 971
pending waiver applications that seek to establish point-to-nultipoint video
distribution services without benefit of the instant rulerraking to arrend the
current Canron Carrier Point- to-Point Microwave Service rules.

4. Suite 12' s and Video/Phone's prq;x:>sed red.esignation of the 28 GHz band
is for a service which rreets the generic standards of a nultipoint distribution
service. However, due to the novel technology which uses a cellular
distribution fo:mat and a greatly expanded :range of services which can be
offered, we find that this service is separate and distinct fran other types of
rrultipoint distribution services. Accordingly, we propose to title the new
service I.ocal M.1ltipoint Distribution Service (I.M1S) and propose new rules
suited to the technology and distribution fo:mat to be used.

II. BACKGR(lN)

5. The 28 GHz band has been available for point-to-point microwave radio
canron carrier use since 1959. Nevertheless, lll1til 1991, the only licensees
for the 28 GHz band were for a few terporary fixed licenses authorized under
Part 21. Very little, if any, canron carrier point-to-point use of the
frequency band has been rrade since 1959. 2

2 we have received an application fran t-btorola satellite Camunications,
Inc. to use 100 MHz within the 27.5 - 30 GHz band for gateway/control
satellite uplinks in the fixed satellite service (FSS) to support its proposed
"Iridi'LUll." low earth orbit nobile satellite service. (File Nos. 9-DSS-P-91 (87)
and CSS-91-010, Public Notice date April 1, 1991, Report No. DS-1068). In
addition, the NASA Advanced Camunications Technology satellite (ACIS) is
scheduled to be lalll1ched in June or July 1993. '!his satellite will operate
fran 1000 W.L. with 29-30 GHz uplinks and 19.2 - 20.1 GHz downlinks. '!his
program intends to provide several services including T-1 VSAT networks within
100 mile radius of several rrajor Iretropolitan areas on frequencies 29.242 GHz
+/- 20.5 MHz, 29.263 GHz +/- 82.5 MHz and 29.298 GHz +/- 20.5 MHz. See
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6. In 1991, the Cam1ission authorized a wholly-owned affiliate of Suite 12
to construct a system in the New York Prirrary M:tropolitan Statistical Area
(R.£A) usjng rnillirreter wave technology to provide video seI:Vi.ce. Rye Crest

M:magerrent. Inc., 6 FC'C Red 332 (1991). 'The application proposed a new fixed
station in the 28 GHz :band to provide 24 channel television service in New York
City. 'The licensee, Rye Crest, was granted waivers of Sections 21.108
(directionalization and bandwidth requirarents) and 21. 700 (status
eligibility). Rye Crest also received a designated service area, the New York
FMSA. Rye Crest subsequently requested and received authorization for a rrajor
rrcdification of its license to change the transmitter type to offer 49
television channels within 1000 MHz of spectrum. Rye Crest filed its
C...ertification of Ccrrpletion of Construction for its first facility located at
Brighton Beach, New York (FC'C Fonn 494A) on July 1, 1992. Rye Crest's
authorization is for a five year peried. Since granting Rye Crest's initial
authorization, we have received 971 applications accrnpanied by petitions for
waiver of the Ccrrmission's rules fran entities seeking to provide service
similar to that of Rye Crest around the nation. On OCtober 29, 1992, the
Carm::::>n carrier Bureau released an Order (In the M:ltter of Rulerraking to Arrend
]?art 2 and 21 of the Cam1ission's Rules to Redesignate the 27.5 - 29.5 GHz
E!WJenc;y Band. and to Establish Rules and Policies for MJ.ltichannel lJJcal
Distribution Service, DA 92-1488) announcing that applications in the 28 GHz
:band would no longer be accepted for filing pending the outcare of the instant
rularaking proceeding.

7. As discussed above, three petitions for rulerraking were filed proposing
a variety of uses for the 28 GHz:band. 'The Harris and Suite 12 petitions were
placed on public notice3 for ccmrent; the Video/Phone petition was a carrrent to
the SUite 12 petition and was not placed sepa.Iately on plblic notice.

8. Suite 12 Petition. SUite 12 states that the technology it proposes is
Ilcapable of inm:di.ately providing interactive high quality video, voice, and
data services. . . ." It argues that I.M:\S will help rreet the public derand
for additional rrultichannel video progranming and for two-way voice and data
service. SUite 12 argues that the public will benefit fran having an
"innovative and carpetitive two-way interactive camunications systemll capable
of providing the equivalent of fiber cable service without the need to wire a
canrunity. SUite 12 states that its system is capable of incorporating future
technological advances such as high definition television and digital
camunications.

9. '!he system is a rrulticell configured distribution system with a retUTIl
p:1.th capability. 'The video channels (20 MHz) are transmitted aver 1 GHz of
-----------

paragraph 22, j.nfra.

3 Petition for Rularaking filed by Harris Corporation (Farinon Division) ,
RM 7722, Public Notice Report No. 1845, released M3.y 15, 1991; Petition for
RulEm3king filed by SUite 12 Group, RM 7872, Public Notice Report No. 21049,
released Decffiiber 16, 1991.
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spectrum with the sane polarizaticm. Two-way camunicaticm channels are
inserted between the video channels am are t:ransmitted with Of.PJSite polarity.
'Ihe system uses an ami-directional antenna to transnit fran the node, or
center of the cell. 'Ihe subscriber' s receiver antenna uses a narrow bearcwidth
to eliminate nultipath recepticm and to obtain sufficient link nargin for
service. Each cell is designed to be between 6 to 12 miles in diarreter, and
shadowed areas are served with a repeater or reflector. 'Ihe system avoids
interference between adjacent cells by cross-polarizing the signals and by
taking advantage of the discrimination provided by the subscriber receiving
antenna. SUite 12 states that its system rrakes exceptionally efficient use of
the frequency spectrum.

10. Video/Phone Petition. Video/Phone is supportive of SUite 12' s
tedmology but criticizes it for ccmfining its suggested rules only to video
prcgrarnning service, with secondary camunications services. Video/Phone
proposes that a I.Dcal Wireless B:ra3dband Service WCl.l1d respond to the growing
darand for video telecamunications services such as videoccmferencing,
telecamuting, teleredicine, and educaticm. Video/Phone argues that the lack
of ecananic t:ransmission capability at the local loop has heretofore hindered
the growth of these services, which it argues, WCl.l1d have been substantial.
Accordingly, Video/Phone prqx:>ses rules intended to pennit flexible use of the
28 GHz spectrum and SUite 12's technology to provide a wide variety of
camunication services to the public.

11. Harris Petition. Harris proposes that the Ccrrmission arrend Parts 2,
21, and 94 of the Rules to adopt a channelization plan with rrultiple bandwidth
options for the 28 GHz band and to nake the band available for assignrrent to
private carriers under Part 94. Harris argues that nanufacturers find it
difficult to design and rrarket equiprer'1t due to uncertainty regarding channel
pairings, bandwidths, channel spacings, etc. Harris also argues that the
Ccrrmission has adopted frequency sharing between private carriers and ccmron
carriers~ FUrthenrore, Harris argues that broad eligibility rules will result
in greater and rrore efficient use oft;:he 28 GHz band. Harris argues that the
band could be used to facilitate the inplarentation of personal camunications
services through the interconnection of microcells . Finally, Harris argues
that private radio use should be permitted for the band because, it contends,
the Operational Fixed. MiCrcMave Radio Service (OFS) bands below the 28 GHz band
are heavily used.

12. Harris opfX)Ses SUite 12' s proposal, arguing that there is an inminent
need for point-to-point spectrum. If redesignation is undertaken, Harris
suggests that I.MlS assignrrents be limited to one half of the band and the
International Radio Consultative Ccmni.ttee (CCIR) channelization plan be
inplarented so that rrultiple uses of the spectrum can be na.d.e, including point­
to-point se:rvices. Harris provides no evidence of either nanufacturer or
subscriber interest in the 28 GHz band for conventional private or ccmron
carrier point-to-point use, however.

13 . 'Ihe Wireless cable Association (w::::'A) believes that a redesignation is
prarature. It argues that wireless cable licensees in the MJltichannel
Mlltipoint Distribution Service (MvDS) are at a ccnpetitive disadvantage
because of their limited. channel capacity. w::::'A also argues that the wireless
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cable operators are at a carpetitive disadvantage due to expansion of telephone
ccnpanies into video dialtane, and the entrance of franchised cable operators
into two-way voice and data seJ::Vi.ces. It contends lack. of· available spectrum
for wireless cable operators has been a brake to their expansion into both
video and two-way camunications seJ::Vi.ces. Accordingly, \0. is interested in
the use of the 28 GHz band for wireless cable opeIators. Nevertheless I w:A
argues that Suite 12 has failed to produce test results into the record that
would establish the viability of its syste:n. Finally, \CA argues that if the 28
GHz band is redesignated for Suite 12' s technology I that the p.lblic interest
nay be best saved by setting aside spectrum for local wireless cable operators
to eJqJaIld.

III. DI.OCtBSI<X

14. we believe that the record ccnpiled thus far establishes that 1) the 28
GHz band is not being utilized; 2) Suite 12 and others have demnstrated an
interest and ability to use it; 3) the rrost likely use will be to provide video
progranming, and that such use will seI:Ve the p..1blic interest, and 4) we shoold
not limit the use of the band only to video service.

15. Technological advances in the use of radio technology are neking
possible wider use of spectrum in lower bands and opening use of the higher
frequency bands not heretofore possible. One of these advances has been rrade
by Suite 12 I which has developed and pa.tented the equip:rent it hopes to place
in subscribers' ha'ces. Suite 12 ' s representations that the proposed
redesignation will seI:Ve the p.lblic interest are StJW)rted by its bringing IMlS
service to Brighton Beach. In addition, the :nurrber of applications received
seeking to provide similar service indicates a significant interest in both the
technology and the service. Coopled with the volurrE of public inquiry
regarding the seJ::Vi.ce, we find that there is strong public interest in the
proposed redesignation.

16. '!he interest in spectrum for video services, as evidenced by Suite
12 IS developrental won and the growth of conventional cable subscribership, 4
8UI=POrts a tentative conclusion that video progranming will be the largest and
rrost ccmrercially significant use of this spectrum at this t:i.rre. MJreover,
such use of the 28 GHz band would provide additional ccnpetition to franchised
cable ccnpanies. A new source of ccnpetition for franchised cable carpanies,
wireless cable carpanies, and other video service providers furthers our goal
of using the disciplines of the narketplace to regulate the price, type,
quality and quantity of video services available to the public. Accordingly,
we propose to redesignate the 28 GHz band fixed service allocation to any video
or telecamunications use on either or both the vertical and horizontal

4 In the last decade, the IILmt:>er of hooseholds subscribing to
conventional cable television seJ::Vi.ce has increased fran 21 million in 1982 to
53 million in 1992. 1992 Television and cable Fact Book, cable and services
Vol. 60, p. G-64.
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polarization planes of the assigned frequency, which the p.1blic nay require in
a Particular location.

17. we intend that the rules we prcnulgate in this proceeding reflect the
rraxinum flexibility for licensees to construct camunications syste:rs in which
the public is interested. Suite 12' s technology offers the prani.se for a wide
variety of applications that cc:uld be tailored to local interests. In this
sense, it responds to Video/Phone's concerns, because the uses for the 28 GHz
band it proposes cc:uld be incorporated into se:rvice capabilities of the
nulticell technology if local demmd wa.n:ants. we therefore seek. to establish
rules that provide adequate spect:run for nultipoint video programning
distriJ::ution se:rvices and to provide sufficient flexibility to acccnm::xBte
different types of point-to-point and point-to-nultipoint camunications
se:rvices.

18. w:::A's concern that licensees in the M.1ltichannel M.1ltipoint
DistriJ::ution 8e:rvice will face undesirable carpetition during its start-up
period is unsupported. 'The existing industry has had a de facto head start
which m:x>ts w:::A's conce:m. we have granted rrore than 900 applications for
wireless cable licenses to date, while potential I.M:lS licensing awaits this
rularaking proceeding, and video dialtone applications are only now being
filed. 'IhIs, MoDS wireless cable syste:rs have had, and will contirrue to have,
a significant opportunity to develop and refine their se:rvices and to establish
nark.et position.

19 . w:A proposed that we set aside a portion of the 28 GHz band for MDS
operators because one of the d:>stacles facing the MoDS industry is acquiring
enough spect:run to provide a se:rvice carpetitive with the franchised cable
syste:rs. we do not perceive a carpelling public interest justification for
setting aside 28 GHz spect:run for MoDS system operators. 5 we have recently
allocated additional spect:run for wireless cable operators. Second Report and
Order, Gen. Docket No. 90-54, 6 FCC Red 6792 (1991). we also have proposed
rule changes to expedite processing. Notice of Prgposed Rularaking in PR
Docket No. 92-80, 7 FCC Red 3266 (1992). Accordingly, we do not propose to set
aside any portion of the 28 GHz band for MDS licensees, but we invite canrents
to address this tentative conclusion, focussipg Particularly on whether the
public interest would be served by a set-aside. 6

5 In the Dc:Irestic Public Cellular Radio Telecamunications Service
(DPCR'IS), the Ccnmission set aside one-half the available spect:run for
assignrrent to Local Exchange carriers (LEes or wireline carriers) upon a
finding of carpelling p.1blic need for a wireline set-aside. Cellular LDttery
Order, 98 FCC 2d 175 (1984).

6 'The University of TeJcas has requested that ~ consider reserving one­
half the available 28 GHz band for educational use. Acco:rdingly, ~ also seek
canrent on the probable relative de!rand of ccmrercial video entertai.mrent
prograrrming and educational or other non-ccmrercial prograrrming on the 28 GHz
band and whether the Ccnmission should consider reserving one-half of the
spect:run for non-ccmrercial use.
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Str.ucture of 28 Wz Bam

20. we prcpose, in accordance with Suite 12's and Video/Phone's
suggestion, that the 28 GHz band initially be licensed in two blocks of 1000
rregahertz each to two different carriers. Each assigment will be optimized on
a cell by cell basis, for video services on the one (horizontal/vertical)
polarization, and for other services on the other (vertical/horizontal)
polarization. Suite 12' s pa.tented tedmolO3Y, the only equipren.t which appears
to be capable of providing direct custarer se:rvices in the 28 GHz band at this
tinE, uses cham1els of 20 MHz to provide video service. Since it appears that
video service will be, at least initially, the prinary service offered in IM:\S,
'We propose to divide each 1000 rregahertz band into cham1els of 20 MHz each;
licensees of the respective blocks will then have flexibility to use or lease
portions of one or both polarization directions in each cell and to provide a
wide variety of services. 'Thus, each licensee will be able to provide a
m.in.im.Im of 49 video programning charmels to the p.IDlic using the full 1000
rregahertz assigment on one polarization direction in each cell. Licensees
will also have the q;:;p:>rtunity to supplement their video programning with
telecamunications services (such as point to nultipoint video, data or
telephony services) on the full 1000 rregahertz assigment by using the
opposite polarization fran the video se:rvice, and by using frequency offsets
and the nulticell point-to-nultipoint distril:::ution structure. 'Ihis
channelization plan provides licensees the flexibility to offer different
telecarmmications se:rvices in every cell in the designated authorized area to
rreet the derrands of the nark:etplace for these services. 'Ihe 27.5 - 28.5 GHz
band will be designated the "A-Band," and the 28.5 -29.5 GHz band will be
designated the "B-Band." we seek carm:mt on this assigment scharE.

21. we also seek. cament on whether other assigment scharEs might better
rreet our objectives. For eJeaITPle, foor blocks of spect:rum could be assigned to
different licensees instead of two blocks. In this scharE, two larger blocks
of spect:rum, enoo.gh to offer about 34 video cham1els, could each be assigned to
new licensees for IM:\S video programning se:rvices, and the two snaller blocks
of spect:rum could each be assigned to other users , possibly to applicants
proposing only telecamunications services or a snaller video systan. Other
assigment scharEs nay also offer the possibility of providing either
additional video prograrrming carpetition or telecamunications options for
subscribers as needs and nark:ets develop in an area.

22. we also seek. cament on whether a separate assigment is specifically
required to acccmro1ate the proposed satellite service applications in this
band or whether adequate coordination and sharing criteria could be developed
to pennit both terrestrial and fixed satellite services to operate carpatibly
in the band. None of the camenters discussed existing or proposed satellite
use of the band. No:mally the Fixed satellite Service can share with point to
point services in an area, as evidenced by the successful sharing of the 4/6
GHz band. However, the nulticell nultipoint configurations in this proposal
envision a wide area distribution of se:rvices which nay foreclose the
possibility of acceptable sharing conditions between satellite and terrestrial
services. Proposed satellite use (see note 1, ~) is focused in the B-Band
(28.5 - 29.5 GHz) segment.
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'nrlmi rnl i SAnes

23. '!he Ccmnission' s technical regulations have in the past provided
guidance to rranufacturers as to the mini.num specifications necessary for
equipren.t type acceptance or certification for seIVi.ce. In addition, technical
regulations are designed to ensure mini.num service perfo:rnance and facilitate
spectnun rranagarent, interference control and coordination arrong individually
licensed stations nationwide. Each licensee would have control over its awn
facilities within its designated service area and would therefore be
responsible for mini.num service perfomance and interference levels within its
system. '!he licensee, :however, nay need to coordinate its operations with
other entities licensed

to

provide service in adjacent designated areas

to

avoid rrutual interference situations. Hence, we nust establish regulations to
facilitate interference control, spectnun rranagarent and coordination at the
designated service area interfaces. In addition, coordination requirarents and
sharing criteria nay need ntsts

tsntsnts



25. Status of Licensees. SUite U suggested that the Ccmnission authorize
video se:rvice distribltors in the 28 GHz band as nan-canron carriers, while
Video/Phone prq:>ased that p3.rties be allowed to elect either canron carrier or
nan-camon carrier status. In National Association of Regulatory Utility
Qammissioners v. FCC, 525 F.2d 630 (D.C.Cir. 1976), the united States Oourt of
.AI:Peals for the District of Colurrbia Circuit defined a nan-camon carrier as
one whose practice is to nake individualized decisions, in particular cases,
whether and on what teme to deal, and who is under no ccnp.l1sion to offer its
se:rvices indifferently. A camon carrier is one which holds itself aut
indifferently to sel:Ve those who seek to avail thangelves of the carrier's
particular seI:Vices, or is under a legal catpUlsion to do so.

26. we have allowed se:rvice providers to elect camon carrier or nan-carrron
carrier status in a I'll..1lTber of radio se:rvices licensed by the Ccmnission. For
exanple, we have allowed licensees of satellite t:r:ansponders to provide se:rvice
as a nan-canron carrier entity. we also have allowed M.11.tichannel M.11.tipoint
Distrib1tion Se:rvice licensees to choose their own status. we have found that
doing so furthers the Ccmnission' s goals of ensuring that the carm.mications
needs of the p.Jblic are rret by allowing rrarketplace forces to shape the
developrent of se:rvice providers. see, §...9..., Wold CCImunications I Inc. v.
FCC, 735 F.2d 1465 (D.C. Cir. 1984) j Dc:nestic Fixed-Satellite Tra.nsp::mder
Sales, 90 FCC 2d U38 (1982); Revision to Part 21, Re,gort and Order, 2 FCC Red
4251, 4253 (1987). As we have dane with MnS, we propose that I.M:S licensees
choose whether they will q;>erate as a camon or nan-camon carrier on a
channe1-by-channel and/or cell-by-cell basis. we request caments on this
issue, with particular arpbasis on the effects status election \'O.lld have on
CClI1Sl.RtErs. 8 we also invite cament on the basis on which the selection should
be rrade. In additioo, we seek cament on whether the nan-video services
provided by I.M:S licensees shoold be regulated as camon carrier se:rvices, 9 and
on the jurisdictional inplications of allowing election by a local exchange
carrier of nan-camon carrier status in the proposed se:rvice. 10

8 With regard to notification of status election, parties should note
the process currently used by M-DS licensees (47 C.F .R. § 21.900, ff.). we
request interested parties to cament on the usefulness of these procedures for
I.M:S licensees.

9 see In the M:l.tter of Atrendrrent of the camrl.ssion' s Rules to Establish
New Personal CCImunications SeI:Vices, Notice of Proposed Rulenaking (Gen.
Docket No. 90-314, EI' Docket No. 92-100) 7 FCC Red. 5676 (1992). we also seek
ccmrent on the application of cur video dial tone policies to camon carriers
providing video seI:Vices over I.M:S.

10 'Ib the extent that I..M:lS could be used as a resold telephone service,
the camrl.ssion has detennined that, under section 332 of the CCImunications
Act, a private land m:bile radio licensee nay not resell intercarmected
telephone se:rvice for profit. Atrendrrent of Part 90 of the Ccmnission's Rules to
Prescribe Policies and Regulations to Govern the Intercarmection of Private
Land Mbbile Radio Systems, 93 FCC 2d 1111, 1115 (1983), on recon., 49 Fed. Reg.
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27. Regulation of camon carriers. We tentatively propose that I..MlS
operators electing eamon-carrier status for part or alJ of their systEm3
should be classified as "nan-daninant" carriers, and subject to streamlined
tariff regulation as with MoDS. 1l A nan-daninant carrier is one which has
insufficient narket power to practice anti-ccnpetitive pricing. rd. Although
we propose to reallocate a large quantity of spectrum to IMlS, and to assign
each operator one gigahertz of spectrum, we tentatively conclude that both
video and telecamunications senrices are so well represented in the
narketplace that no I.l\m operator will have a :rronc::p:>ly or near-rronopoly
position. For exarrple, in the video distribution rrarket, IMlS faces
ccnpetition fran M-DS, cable television, low-power television, darestic fixed
satellites and broadcast television stations. Revisions to Part 21, ~.
'!he telecamunications rrarket includes long-distance telephone service, local
exchange senrice, fixed cellular senrices, fixed satellite carmmications,
private carriers, and Personal Camunications SystEm3 (PCS). Accordingly, it
appears that I.l\m, while it nay find a narket niche in particular areas, is
unlikely to develop into a rronopoly senrice. Should it do so, we could reassess
its regulation.

28. Prearption. For IMlS licensees choosing nan-camon carrier status,
"[p] reatption is prinarily a function of the extent of the conflict between
federal and state and local regulation." In the M:itter of Federal Prearption
of State and I.ocal Regulations Pertaining to Arrateur Radio Facilities, 101
FCC2d 952, 959 (1985). '1b the extent such systars provide video entertainrrEnt
progranming, we tentatively conclude that state entry and rate regulation
should be prearpted. Beyond that, at this stage, the record. in this proceeding
does not contain any infomation regarding the extent to whiCL"1. state and local
regulations might conflict with provision of IMlS. State law which conflicts
with the federal provisions rrust be preatpted, Florida L:i.rre & Avocado Growers,
Inc. v. Paul, 373 u.S . 132 (1963); however, we require a factual record. on this
subject prior to rraking any final preatption dete:rmina.tion. Based on the rules
proposed herein, and any additional rules, especially of a technical nature

26066 (1984), aff'd Qy judgerent sub nan. Telocator v. FCC, 764 F.2d 926 (D.C.
Cir. 1985) ('rable); In the M:itter of Atrendrrent of the C'.-arrnission's Rules to
Establish New Persana.l Carmmications Services, - FCC Red - (1992), Gen. IXx:ket
No. 90-314, (Notice of Proposed RulE!'CBking and Tentative Decision) paras. 97­
98, note 64. Accordingly, we ask for CarrtEl1t on this issue, in txrrticular,
whether IM:B could be classified as a resold telephone exchange service,
whether lM)S licensees nay operate as private land rrobile radio licensees, and
what inplications operation of such resold telephone service by local exchange
carriers (or others) operating as lM)S licensees VOl.ld have.

11 History and prior citations noted in Policy and Rules Concerning Rates
for Catpetitive camon carrier Services and Facilities (Sixth Rep:>rt and
Order) , 99 FCX2d 1020 (1985) , rev'd and raranded pub.__._nan, M:.::I
Telecamunications Oorporation v. FCC, 765 F.2d 1186 (D.C. Cir. 1985); vacated
in part, AT&T v. FCC, No. 92-1053 (D.C. eir., Novatber 13, 1992). Carrrenters
should discuss the inplications of our competitive carrier policies for
participation in lM)S by telephone carpanies.
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suggested by ccmrenting parties, we request ccmrent on the extent to which the
carrnission nay be required to preenpt state entry am/or :rate regulation of
IM)S licensees choosing nan-camon carrier status.

29. For I..M:>S licensees chocsing to naintain canron carrier status, this
carmission can preatpt state regulatioo of video sez:vice since it is inherently
interstate in nature. United States v. Southwestern cable Co., 392 U.S. 157,
168-169 (1968); New York State carrnission on cable Television v. F.C.C., 669
F.2d 58, 65 (2d Cir. 1982). However, for I..M:>S licensees providing camon
carrier telecamunications sez:vices, we have jurisdiction ooly over interstate
portions of those services, unless the intrastate services are not severable
fran the interstate sez:vices, am the state regulations thwart or irrpede
federal law am policies. See,~, IDuisiana PSC v. FCC, 476 U.S. 355, 375
n. 4 (1986); National Association of Regulato:t:Y Utility Ccnmi.ssianers v. FCC,
880 F. 2d 422 (D. C. Cir. 1989); Catp.1ter III Rarand Proceedings I 6 FCC Red
7571, 7625-7637 (1991); M::lbile Telecamunications Technolcaies Como:ration, 7
FCC Red 4061 (1992). Accordingly, for I..M:>S te1ecamunications services, the
first question we nust consider in this proceeding is whether lM)S

telecamunications services can be severed into intrastate am interstate
carpanents. If they cannot be severed, the Cannission nust show on a factual
basis that potential state regulation would thwart or inpede the Ccmnission's
interstate regulatory objectives for I..M:>S. Having incarplete technological
infoma.tion on the nanner in which I..M:>S systEm3 will operate, we are not in a
position to detennine at this t:i.ne whether it is apprcpriate to preercpt state
entry and/or rate regulation of camon carrier I..M:>S. M::lreover, we do not have
evidence that any particular state regulatory ~licies reganling inseverable
intrastate I..M:>S services WOlld thwart or inpede our efforts in establishing
this new service. We request that parties, esPecially SUite 12 as the system
inventor, and Video/Phone as the prcpanent of using the 28 GHz band for
telecamunications services, provide infomation regarding the structure of
system c:perations in light of our need to detennine the interstate/intrastate
nature of potential telecamunications services, and on whether any prearption
of state regulation of intrastate camon carrier non-video services is
necessary.

30. Sez:vice Areas. We prcpose to license I..M:>S by the 487 "Basic Trading
Areas" (ETAs) identified in the Ram. M:::Nally 1992 Ccmrercial Atlas and
Mrrketing Guide, 123d edition, pp. 36-39 plus Alaska and Puerto Rico, for a
total of 489 regional licenses encarpassing all land areas within the United
States. In Personal Camuni.cations Sez:vices - FCC Red - (1992), Gen. Docket
No. 90-314, prragraphs 56 - 61 (Notice of Proposed Rulenaking and Tentative
Decision) (PCS NPRM) we discussed the relative benefits and drawbacks of
srraller and larger service areas in carmection with Personal Camuni.cations
Services (PCS). Althcugh PCS and I..M:>S are not necessarily similar services, a
nurrber of the considerations discussed in the PCS NPRM reganling Bms as one of
seve:ral options posed for that service nay apply to I..M:>S as well. In
particular I we are interested in facilitating natural narket area licenses in
order to achieve three goals. First, the Basic Trading Areas carprise areas
within which COI1Sl..HlErs have a camunity of interest. 1heir use for licensing
purposes reinforces this identity; a different schelre nay not. Second, we wish
to rraximize the ccnpetitive strength of I..M:>S stations in order to provide as
rruch carpetition in video distribution and telecamunicatians seIVices as
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possible. we noted in Personal CCImunicatians services that the cellular
indust:ry might have benefitted fran larger initial licensing areas, since rrany
licensees have expended laxge surra to ccnbine net:rqx>litan area and rural area
licenses in consolidated systems. on the other hand, the costs associated with
nm:keting and providing a new collection of I..Ml3 ser.vices to the p.Jblic nay be
prohibitive in larger pq:W.ation or geographic areas. we seek to find an
apprq;:>riately-sized service area for I..Ml3 in order to take advantage of
ecananies of scale necessazy to SUfPOrt a successful enterprise. Finally, we
hope to facilitate applications processing. BrAs provide an easily
identifiable and mmageable mmi:::ler of discrete filing areas covering all areas
of the co.mt:ry. Parties nay also consider as alternatives to BrAs the 47
"Mijor Trading Areas" identified in the Ram. M:Na.lly guide, ~, or snaller,
cellular-type net:rqx>litan and rural service areas, or Areas of D::minant
Influence (ADI).

31. we request ccmrent on the alternative prcp:ea.ls. CCnm:mters should
focus on the ecananies likely to be enco.mtered with IM:S, both video and
telecamunications services; the ccnp:uative costs of tuilding IM:S systenE in
snaller and larger service areas; which type of licensing would be rrost
likely to best serve expeditioosly the needs of rural areas; and which approe.ch
would enhance speed of service to the p.Jblic. Parties are invited to cament
on the eatp:!titive inl;:>lications of each alternative.

32. Ser.vice of mininum areas and/or pcp1lations. In order to ensure that
licensees fulfill their responsibility to use the :radio spect:rum efficiently
and provide the best possible service to the p.Jblic, we prcpose that within
three years of being granted a license, licensees shall be capable of providing
I.MlS service to at least 90% of the pcp.I1ation residing within the service
area. we request ccmrents on this prcp:ea.l and welcare alternative
suggestions .

33. Cross-Ownership. we do not prcpose to adept cross-ownership
restrictions unique to 28 GHz service. '!he camri.ssion has inposed such rules
in a variety of radio services (~, cable television cross ownership
limitation in the M..1lticharmel M..1ltipoint Distril:ution Service) to limit the
ability of fime having narket power fran exploiting that position to engage in
activity that restricts outPJt, results in uneconanic pricing, or otherwise
wcW.d deprive COllSUl'lErS of the full benefits of new ent:ry. The evidence
before us suggests that the rrost likely first use of the 28 GHz l:and will be
video entert:ai.rm'ent progranming, giveIl SUite 12' s experience and developteIltal
activities. '!here is no assm::ance this will be the case, or that even if it is
the predaninant use, that it will be the rrost viable use in all geographic
areas. In view of this uncertainty, we are inclined not to exclude any
existing video distribution or telecamuni.cations firm fran constructing and
ope:rating 28 GHz facilities. we seek cament on our tentative policy
conclusion that cross-ownership restrictions should not be inposed.

34. On the other hand, the recently-adepted cable TV Car1sl.utEr Protection
and Carpetition Act of 1992, P.L. 102-385, Section 11, gene:rally prohibits
cable ~tors fran holding a license for "nultichannel nultipoint
distribution service" in their own franchise areas. Although IM:S is not the
M..1lticharmel M..1ltipoint DistriJ:::ution Service, the two services have rrany

- 13 -



similarities, including the methOO of product distrirotion. Accordingly, it
appears that the intent of Congress to facilitate ccnpetition in the video
distrirotion savices 'NOJ1d include a ban on cable ownership of I.M:lS licenses
if used to distrirote video progranming.12 we solicit parties' canrents on
the interpretation of the cross-ownership prohibition on MoDS in the cable Act
as it awlies to I.M:lS, and cur tentative policy conclusion not to inp:>se cross­
ownership restrictions .13

35. selection fran anpng IIUtually exclusive amlicants. '!he two
traditional choices available for choosing fran am::m.g nutua1ly exclusive
awlicants are crnparative hearing and randan selection. A third option,
carpetitive bidding, nay be available if COngress enacts enabling legislation.
Ccrrparative hearings nay be either full administrative hearings or expedited
hearings conducted prinarily t:hrcugh a written record. Full administrative
hearings are extrarely costly and t:iIre-cansuming. Expedited "paper" hearings,
while not as costly in t:iIre and rescurces as full a.dministrative hearings, are
nevertheless currbersare. For exanple, proceedings to license the top-3D
cellular narkets t:hrcugh expedited hearing procedures took awrox:i..rrately two
years.

36. Because of cur interest in rraking as rrany innovative, carpetitive
se:rvices available to the public as quickly as possible, we propose to use
randan selection, or carpetitive bidding, if authority is provided by Congress,
to choose am::m.g any nutua1ly exclusive I.Ml9 awlications. we request canrents
on which methOO 'NOJ1d be best suited to this se:rvice. we also ask for canrent
on the specific fonn any lotteries should take. In cur recent Notice of
Proposed Ruleraking for the PCS se:rvice, we discussed ways in which the lottery
system could be inproved. we also asked questions on how to inplerrent
ccnpetitive bidding. PCS NPRM, ~, paras. 84 - 91. we ask for canrent on
these cptions in the context of this se:rvice.

37. Preferences. '!he Camunications Act requires the CCnmission to ensure
that any system of randan selection "used for granting licenses or construction
pennits for any media of IlB.SS camunications" gives significant preferences to
awlicants who own few other such licenses or who are ITBtbers of a minority.
47 U.S.C. § 309 (i) (3) (A) • '!he Camunications Act defines "media of rrass
carmmication" to include nultipoint distrirotion se:rvice, "and other se:rvices,
the licensed facilities of which nay be substantially devoted toward providing
progranming or other infomation Se:rv1.ces within the editorial control of the

12 we also request parties' canrents on the question of whether local
exchange carriers cpera.ting as wireless cable carpanies on I.M:lS would have
anti-carpetitive inplications and if so, what regulatory responses would be
awropriate.

13 'Ib the extent that I.M:lS cpera.tors will provide video Se:rv1.ces, I.M:lS nay
be a "nultichanne1 video progranming distrirotor" under the cable Act, Section
2 (c) (12) . If so, I.M:lS cpera.tors 'NOJ1d have to eatply with certain regulations
that the FCC nay adept consistent with that Act. Interested parties nay want
to participa.te in those cable Act proceedings. In particular, parties should
review the Notices of Prcposed Ruleraking in M-1 IXx:kets 29-259 and 92-264.
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licensee. " 47 U.S.C. §309 (i) (3) (C) (i). Accordingly, since IM:S apped.t:s to be
a nedium of rrass camuni.cations, we tentatively conclude that preferences for
diversity and minority interests are apprq;>riate for IME. We request canrent
on this issue.

38. settlements. settlement between nutually exclusive applicants nay
avoid the need for crnparative hearing or randan selection procedures and
reduce administrative hJrdens, delay and expense. see, g...g., second Report and
Order, Gen. Docket No. 80-112, 50 Fed. Reg. 5983-01, para. 41 (FebruaIy 13,
1985) (MoDS IptteJ:y Order). HcMever, oor experience with cellular and MoDS
licensing has shown that this p.n:p:lSe has not always been served by pe:rmi.tting
settlarents. 'Ib the contrary, the ~rtuni.ty to settle is often perceived as
neking an application a "sure thing" in a gane of chance, tl'DJs ch:awing
thousands of insincere applicants 1q>ing to profit fran nerely filing.
Accordingly, the settlement rules have not praroted the public interest in
licensing entities prepared to se:rve the pililic with needed camunications
services .14 '!bus, we propose to foroid any settlarents am:m.g applicants for
I.M:S, and any alienation of interest in an application for I.M:S. 'Ihe rule we
propose herein is based on the Part 22 Darestic Public cellular Radio
Telecamunications Service rule barring any alienation of interest in an
aWlication, and requires that each applicant file an independent, individual
application. we welccne canrent on oor prcposal.

39. License Tenn and Transfer of Control/Assignrent. 'Ib further ensure
that only sincere applicants interested in constructing and operating I.M:S
systerrs apply, we propose that licensees be barred fran transferring an ThDS
license tmtil the system has been constructed, and in fact is serving the
public.

40. Finally, because this is a new and unproven seI:Vice, we propose a five­
year license tenn. Renewal applications will pe:rmi.t the Carmission to rronitor
the evolution of the seI:Vice. we prqxJSe to adopt renewal expectancy rules and
request carrrent on the details of such rules. we request carrrents on this
prcposal, and on whether a license tenn of ten years would be rrore awropriate
for this service.

41. OUr prcposals herein are similar to the rules adopted in Interactive
Video and rata Services, 7 Ii'C,'C Red 1630 (1992) (IVDS), recon pending. OUr
objective is to avoid having rn.nrerous applications filed by entities having no
intention to provide service, rot who only hcpe to profit fran the transfer of
an authorization. 'Ihese insincere applications inpose trarendous burdens on the
Carmission in teme of absoroing applications processing staff resoorces
associated with extension of tine requests and other filings designed to retain
the license while the licensee tries to muket the authorization. We ask
canrenters to consider our objective of limiting applicants to those ready,
willing and able to provide seI:Vice to the public.

14 Settlement rule changes have been PrqxJSed to reflect this new policy
in Revision of Part 22 of the Ccmnission' s rules governing the Public M:lbile
Services, 7 Ii'C,'C Red 3658, 3665 (1992).
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42. Ag;>lication regyi.rarentS. We propose to adq:>t rules for application
requirarents similar to those used for cellular awlicatians. Althcugh these
requirarents darand vigilance and careful preparation on the part of
applicants, the p,lblic interest is served because fewer processing delays
contrihlte to licenses being rrade available as quickly as possible.

43 . We propose that the standa:rd to be rret for IMlS applications be the
"letter perfect" standa:rd, rather than the present Part 21 standa:rd of
substantial carpliance and cpportunity to arrer:rl. The latter standa:rd has
proved to be administratively turdensare and nay have cantrihlted to delays in
licensing MoDS stations. Accordingly, IMlS awlicants not neeting the proposed
rule's require:rEI1ts would be dia:nissed rather than, under the current Part 21
practice, being allowed to perfect their applications. We propose that
detailed review occur after a lottery is held. Parties are invited to ccmrent
on this prcposal, with particular enphasis on expeditioos licensing of
qualified applicants.

44. As an alternative, we request carcrent on whether a "post-card"
awlication, requiring minirral infornation abcut the applicant, would be
appropriate for IMlS. No technical or financial infornation would be required
to enter the randan selection procedure; however, the applicant would be
required to certify that it crnplies with all eligibility rules. Applicants
chosen as tentative selectee WQ.l1d have 30 days to file a ccnplete, letter­
perfect application for the Cannission's consideration.

45. One-to-a-M:uKet. As with cellular licensing, we propose that only one
application per narket area cculd be filed by each applicant. We propose that
no interest, direct or indirect, \\Ulld be pennitted in another application for
the same rrarket, inclUding pre-existing settlEIlel1t agreerrents or
understandings, which in any event we propose to prohibit. Interests in bona
fide publicly-held co:rporations of less than one percent \\Ulld not be
cCX3Ilizable interests for the pllIIX)Se of this proposed role. Parties are
invited to ccmrent.

46. Financial sh.cM:i.ng. I:X1e to the laJ:ge arramt of bandwidth which each
licensee would receive, and the responsibility each licensee would have to
serve a large area, we believe that applicants shalld give an indication of
their financial qualifications to construct and operate their proposed system.
We propose to require applicants to neet the "finn financial cannit:nent"
standard which has been required of cellular applicants below the top 120
rrarkets.

47. We propose that applicants be required to provide a prcposal of
service for 90% of the pcp.llation within the service area within 3 years, a
detailed business plan for neeting their plan of system construction and
operation, and a shcMing of a finn financial cannit:nent to construct the three
year plan and to operate for one year after crnplete construction without
additional revenue. Parties are invited to ccmrent on this prcposal.

48 . COnstruction Reg¢.rarent. 'Ib ensure that the public is served.
exped.itioosly, we propose to establish construction crnpletion benchrrarks. We

- 16 -



prcp:lSe to ~re that licenses be conditiCll1Erl 00 constructing the systan
within three years of the date of license grant. Whenever any partioo of the
systan is ready to begin q>eratioo, the conditional licensee nust file a Fonn
494A, Notificatioo of Crnpletioo of Constructioo. 'Illereafter, the licensee
need not file any additianal notifications until the entire systan is
constructed. At that point, a letter notificatioo nust be filed 00 or before
the third armiversary of license grant. we do not p:r:cpose to grant extensians
of this ~rarent. we invite camEIlt and further suggestions.

49. Filing rate. we prcp:lSe to establish a one-calendar-day filing
opportunity for initial J:l.DS applications. we intend to annamce a single date
on which applications for ea.ch narket area can be filed. 'Ibis procedure would
allow processing to go forward snoothly, with the camu.ssion having
foreknowledge of the ann.mt of resa.rrces ~red to harxlle a known nurrber of
applications after the filing is ccnpleted. In addition, avoidance of the 60­
day cut-off rule used for sare other Part 21 applications will reduce the risk
of "cookie-cutter" applicatians, Le., rrere copies of earlier filings, by
insincere applicants. In addition, processing shwld be expedited due to the
shortness of the filing period - - the p.Jblic walld not have to wait any
additional time for the cut-off deadlines to pass. we do not propose to
recpen the filing period until all first rou.nj applications are processed.
Parties are invited to camEIlt.

50 . ~. section 8 (a) of the Camunications Act sets forth fees the
camu.ssion nay assess and collect for filing applications to aid in recovering
sare of its adnini.strative costs. Because this sel:Vice is a type of
nultipoint distrihltion sel:Vice, the M.1ltipoint Distrihltion Sel:Vice (M:lS) fee
structure applies. In M:lS, a licensee pays an initial fee of $155 per
station for a conditional license and $455 per radio channel per station when
certifying that construction has been ccnpleted. J:l.DS, as Prcp:lSed herein,
will acccmrodate 50 channels using Suite 12' s technology. 'Ihus, ea.ch lM)S

applicant walld pay $155 per station in its single application for the blanket
license for fifty channels in either the A-Band or the B-Band. In addition,
UPOIl ccnpletion of construction of one or rrore initial cells, a fee of $455 for
ea.ch of the fifty 20 MHz channels, or $22, 750, walld be payable. No further
fee would be due for constructing the rarainder of the Prcp:lSed J:l.DS systan.

IV. PBNJIlC APPLICATIcm

51. we are also hereby denying the 971 waiver applications pending before
us. All are based on existing point-to-point rules which are not structured to
address the large ann.mt of spectrum being allocated to individual licensees,
nor the se:rvice area concept Prcp:lSed herein, nor the tedmical pararreters, yet
to be develq>ed, of the new sel:Vice. Instea.d, they seek waivers similar to
those granted in H;ye Crest MmagE!TEIlt, Inc., para. 6, .§M2@.

52. In H;ye Crest Mmagarent, the camu.ssion found that a fomal rulenaking
proceeding penranently reallocating the 28 GHz band for point-to-nultipoint
sel:Vices would be prarature. '!be camu.ssion stated that grant of the waiver
would not lea.d to a de facto reallocation of the band, and, based on similar
waivers in the past, that it did not anticipate "an onslaught of waiver
requests." Id. at 334. ApplYing the waiver standard established in Big Bend
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Telephone, 2 FCC Red 2413 (1986), the Carmission famd the waiver standard had
been satisfied because "(3) the prcposed use of the frequencies will not be
detr:inen.tal to their assigned users;" 6 FCC Red at 334, para. 20.

53. Granting the several J:nmdred waivera before us walid anomt to a de
facto reallocation of the 28 GHz barxi, wculd be inconsistent with the
Camtission's suggestion that it wculd not grant a flocxi of such requests, and
'WCUld be detr:inen.tal to the assigned users (potential carm:n carrier point-to­
point awlicants) because spect:rum awarded to waiver awlicants walid not be
available to those assigned users. large scale waivers also walid run afoul of
the guidance provided by the carrts to the Ccmnissian in considering waivers,
~, that they not undemrl.ne the p.u:pose of the rule being waived. WAlT
Radj 0, 418 F.2d 1153 (D. C. Cir. 1969). we also see no basis for distinguishing
annng any of the individual requests in an equitable fashian.

54. Backgromd. '!be Ccmni.ssian's pioneer's preference :rules are a m=ans of
recognizing, in the Carmissian's licensing process, p:rrties that develcp new
camunications services or technologies. '!be underlying :rationale for such
rules is to foster the develcprent of new services and inprovarents to existing
services by reducing for innovators the delays and risks associated with the
Ccmni.ssian's licensing processes. Innovators of substantial new camunications
se:rvices and technologies have an q:p::>rtunity to p:rrticip:ite either in the new
services that they took a lead in develcping or in existing services with
regard to which they took a lead in praroting application of new
technologies. 15

55. For each request before us, we have evaluated (1) whether the requester
has daronstrated that its prcposa.l constitutes a significant camunications
innovation; (2) whether it has nade a significant contri.b.1tion in develcping
that innovation; and (3) whether the innovation reasonably will lead to
establishn'ent of a service not currently provided or substantially enhance an
existing senrice. In awlying these criteria, we arploy the pioneer's
preference standards set cut in our rules and applied in our previous tentative
decisions that consider award of pioneer's preferences .16 we consider whether a
prcposa.l is "to provide either a service not currently provided or a
substantial enhancarent to an existing service,,17 by evaluating factors that
include, but are not limited to, (1) added functionality; (2) new use of

15 '!he pioneer'S preference regulations are codified at 47 C.F.R. §§
1.402, 1.403, am 5.207. see Establishn'ent of Procedures to Provide a
Preference, Report am Order, 6 FCC Red 3488 (1991), recOIl. granted in wrt, 7
FCC Red 1808 (1992), further recon. pending.

16 See, ~' AnEndrrent of the Ccmni.ssion' s Rules to Establish New
Personal carmmications services, ~, p:ira.S. 143-195.

17 6 FCC Red 3488 at p:ira.. 49.
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spectnnn; (3) changed q>erating or technical characteristics; (4) increased
spectnnn efficiency; (5) increased speed or quality of infomation transfer;
(6) technical feasibility; and (7) reduced cost to the plblic. In addition, to
be eligible for a tentative awam, at the tin'e of the tentative decision a
requester mJSt have either received an e:xperinental license and reported at
least prelim:i..nal:y results, or sulmitted a written showing that datonstrates the
teclmical feasibility of its prcposal.18

56. Two pioneer's preference requests were filed in this proceeding. '!he
first, filed by Suite 12, was accepted and placed on public notice on Decarber
16, 1991. Ccmrents and reply ccmrents were received in January 1992. '!he
second, filed by the University of Texas - Pan AnErican (urPA), was sulmitted
on M:l.y 1, 1992 and dismissed on June 18, 1992 for failure to include the
infomation required by the pioneer's preference rules and which is necessary
for a full and fair analysis of pioneering prcposals. urPA filed a petition
for reconsideration on July 20, 1992.

57. Suite 12 Petition for pioneer's Preference. Suite 12 requests a
pioneer's preference as the irmovator and develcper of a new nultichannel
distribution technology - - the CellularVision systan - - that is capable of
providing nulti-channel me-way and two-way video, voice, and data services.
Suite 12's carpanion petition for ruleraking to authorize 1MlS in the 28 GHz
band is based on its new nultichannel distriJ::lltion technology.

58. According to Suite 12, if authorized, I.MlS will be the first wireless
telecarmmications service to enploy millin'eter wave transnissions on a point­
to-nultipoint basis and will offer one-way and two-way voice, video, and data
awlications within the sane band of frequencies. Suite 12 states that the
CellularVision systan will be spectnnn efficient because it will use cross­
polarization isolation between adjacent cell transnitter sites - - transmitters
at one cell will use vertical polarization and the adjacent cell transmitters
will use horizontal polarization. Suite 12 asserts that in this rranner the
sane frequencies will be used to carmect adjacent cell sites, for the
transmissions to subscribers, and for response channel transmissions fran
subscribers to cell sites.

59. Suite 12 asserts that it has undertaken detailed exper:iIrentalp~
to test its technology and that these exper:iIrents canfinn that its equiprent is
fully functional and can be produced at costs that rrake I.MlS econanically
feasible on a nass rcarket basis .19 It says that work on a prototype systan
began over six years ago and has culminated in the developrent of lOW' cost,
nass quantity production receivers and the wilding of transmitters.

18 Allocate Sj;>ectnnn for Fixed and M:bile satellite Services for I.i::M­
Earth Orbit satellites, Tentative Decision, 7 FCC Red 1625 at para. 13 (1992);
Establishrrent of Procedures to Provide a Preference, Reconsideration Order,
supra, 7 FCC Red 1808 (1992), further recon. pending.

19 'Ihese efforts are described in Suite 12's exper:iIrental license file,
call signs KA2XI.J3 and KA2XVG.
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60. w:A opposes SUite 12's request for a pioneer's preference. w:A
questions the feasibility of SUite 12's p:rcp::lt3al, contending that substantial
doubts exist as to the viability of SUite 12' s system in the IYBJ:Ketplace. In
w::A's view, until those doubts are resolved, the Ccmni.ssion wcul.d be pratature
to award SUite 12 a pioneer's preference. w:A also cu:gues that SUite 12
received what is tant:arrnmt to a pioneer's preference when the Ccmni.ssion
grantEd. SUite 12's wholly-owned affiliate, H;ye Crest Mmagaren.t, a license (by
waiver) to construct a one-way video transnission system using the 28 GHz band
in the New York Prinmy Metrcpolitan Statistical Area (lMjA).

61. In replYing to w:A's opposition, SUite 12 aIgUes that a report prepared
for SUite 12 by the I:avid sarnoff Labo:ratories provides a carprehensive
technical description of the viability of SUite 12' s technology basEd. on tests
that the sarnoff Labo:ratories perfomed. According to SUite 12, nore than 50
ccnpanies an::i individuals have witnessEd. daronst:rations of SUite 12' s I.MlS
technology, and virtually all have felt sufficiently confident in its technical
and market viability to seek licenses fran SUite 12 to use it.

62. SUite 12 also rraintains that H;ye Crest's license is not tantarrount to a
pioneer's preference grant to SUite 12 because the waiver pemits only a one­
way video service. Because I.MlS technology is capable of two-way voice and
data applications in addition to one-way video, SUite 12 aIgUes that it is
seeking a pioneer's preference for a different an::i nore sophisticatEd. service
than is the subject of the H;ye Crest waiver. SUite 12 rraintains that
regardless of whether I.MlS is viewed as a substantial enhancaren.t of the
service offered by H;ye Crest or as a new service in its own right, it warrants
a pioneer's preference.

63. Decision. The record daronst:rates that SUite 12 is the innovator of
I.MlS technology an::i that other ccnpanies are seeking licenses to provide I.MlS
basEd. on SUite 12' s pioneering work. No party has challengEd. SUite 12' s clairrs
regarding its develcprental efforts. Further, the rules prcposEd. herein are
basEd. substantially on SUite 12's pIq)OSa1s in its petition for rule rraking.
While w:A correctly cbsaves that I.MlS rarains to be testEd. in the IYBJ:Ketplace,
the sane is necessarily true of nost technologies or se:rvices for which a
pioneer's preference is considered. Therefore, we tentatively conclude that
SUite 12 sh.oJld be awarded a pioneer's preference.

64. Regarding w::A's concerns abaJ.t SUite 12 already having received the
equivalent of a pioneer's preference in the New York lMjA, we disagree with
SUite 12 and believe that the se:rvice provided by H;ye Crest in the New York
City area is not substantially different fran the se:rvice requestEd. by Suite 12
for a pioneer's preference. While Suite 12 is eligible for a pioneer's
preference for its pIq)OSa1 in this proceeding, we arphasize that a pioneer's
preference for I.MlS will not be awarded in nore than one service area.
Consequently, if a tentative preference to SUite 12 is canfimed, we will
m::xlify the authorization to H;ye Crest to IIEet the se:rvice area, frequency, and
other technical rules developed in this proceeding for the area encarpassing
Rye Crest's New York lMjA authorization. Alternatively, if SUite 12 infOntE
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the Ccmni.ssion that it prefers a preference in the l.Ds Angeles area,20 and that
Hye Crest will surrender its New Yonc IMSA authorization at the tine of
issuance to Suite 12 of any I..M:S license for the service area encrnpassing Los
Angeles, we will grant it a preference for l.Ds Angeles.

65. For the above reasons, we tentatively conclude that Suite 12 should be
awarded a pioneer's preference in either the New Yonc or l.Ds Angeles area. If
the tentative preference is canfimed and Suite 12 is otherwise qualified, it
waild be the only eligible applicant for one of the frequency blocks for its
preferred service area.

66. UI'PA Petition for Reconside:ration. In its pioneer's preference request
UI'PA stated that it plans to erploy I..M:S teclmology "to arrelio:rate a critical
lack of educational q;:portunities for the residents of the Rio Grande Valley of
'I'eJ<as. ,,21 Specifically, UI'PA proposes to erploy I..M:S in the Rio Grande Valley
to provide two-way point-to-rrultipoint video distribution of various
educational naterial. UI'PA's petition was dienissed for failure to describe or
otherwise d.oct.1ment its role in having developed a specific distinctive
innovation or new teclmology. 'Ihe dienissal states that proposing a series of
applications for a new teclmology developed by another party, in and of itself,
does not rreet the requirarents for award of a pioneer's preference. 22

67. In its petition for recanside:ration, UI'PA contends that "innovative
aWlications of technical systars - - applied teclmology - - are often truly
revolutionary and nay, in any rn..mber of ways, affect quality of life even nore
significantly than the developrent of the underlYing system. ,,23 UI'PA also
naintains that its proposal waild extend the potential of I..M:S to a nore
advanced or effective state and thus rreet the requirarents of the pioneer's
preference rules.

68. Decision. Our pioneer's preference rules require that an applicant
"dem:mst:rate that it (or its predecessor-in-interest) has develoged the new
service or teclmologyi ~, that it (or its prectecessor-in-interest) has
develoged the capabilities or PJSsibilities of the teclmology or service or has
brought them to a nore advanced or effective state" (e:q;masis added) .24
A pioneer's preference is to reward work already accarplished. FUrther, the

20 In its request for pioneer'S preference filed on September 24, 1991,
Suite 12 specified the San Francisco IMSA as its preferred preference area;
however, in an arrendrrent filed on Novarber 19, 1991, Suite 12 changed its
request to the l.Ds Angeles IMSA, where it had received an exper:i.rrental license.

21 See Petition for pioneer'S Preference, Miy 1, 1992, at 2.

22 See letter of June 18, 1992 fran 'Ibaras P. Stanley to Steven D.
COpold, at 1-2.

23 See Petition for Reconside:ration, July 20, 1992, at 3.

24 47 C.F .R. § 1.402 (a). See Tentative Decision and M=rrorandum Qpinion
and Order, GEN Docket No. 90-314, released Novenber 6, 1992, Pa:raS. 37-49.
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work nust be develcptEIltal in nature. In contrast to Suite 12, which has
perfonIEd substantial develcptEIltal work and exper:i.Irental testing of its lM)S

tedmology, UI'PA has provided no substantive infornatian about any work that it
has perfonIEd with regard to lM)S or similar technology. While we concur with
UI'PA that using Suite 12' s technology to serve educational needs in the Rio
Grande Valley potentially would confer substantial educational benefits an
residents of this area and therefore would be ccmrendable, the purPOSe of the
pioneer's preference roles is not to select licensees for a service, but to
reward irmovative technical develcptEIlt. If the roles proposed herein are
a.dq)ted and seJ:Vice is authorized generally, selecting the licensees to
provide such service will be accarplished pursuant to the regular governing
selection regulations, and UI'PA would be eligible to apply in the nor:nal
rranner . Accordingly, we treat UI'PA's Petition for Reconsideration as a
Petition for Review and affirm the dismissal of UI'PA's pioneer's preference
request.

69. we tentatively conclude that the 28 GHz tand should be redesignated
to acccmrodate nultipoint tedmology. we propose roles designed to foster the
provision of irmovative seJ:Vices for the p.Jblic interest, convenience, and
necessity. we invite p.Jblic ccrment on the tentative conclusions addressed
herein and on the roles set forth in Appendix B.

Ex Parte Rules - tbl-ReBtricted Proc'ffliim

70. 'Ihe NPRM portion of this proceeding is a nan-restricted notice and
ccrment rolerraking proceeding. Ex parte presentations are permitted, except
during the Sunshine Agenda period, provided they are disclosed as provided in
Ccrmtission Rules. see generally 47 C.F.R. §§1.1202, 1.1203, and 1.1206(a).
Because it has been for:nally opposed, Suite 12's request for a pioneer's
preference is a restricted proceeding, and ex parte presentations are
prohibited. ~ 47 C.F.R. §1.1208. Similarly if University of Texas - Pan
AnErican's dismissed pioneer's preference request is opposed, it will also
becare a restricted proceeding. In addition, those waiver requests that are
for:nally opposed or rrutually exclusive are also restricted proceedings.

Initial RegIJ1atmy Flexibility .Analysis

71. Reason for action. 'Ihe purPOSe of this NPRM is to obtain cartrPJlt on
the change in the fixed service usage for the 28 GHz frequency tand.

72. Objectives. 'Ihe objective of this proposal is to consider licensing
and service roles for the develcptEIlt and inplarentatian of a new tedmology to
provide video distrihltian and other telecamunications services to the p.Jblic.
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73. legal basis. '!he authority for this action is the .Administrative
Procedure Act, 5 U.S.C. §553; and sections 4 (i), 4 (j), 301, 303 (r) of the
Communications Act of 1934 as amended, 47 U.S.C. §§ 145, 301, and 303(r).

74. Reporting. recordkeeping and other ccnpliance reg¢rarents. Reporting
requirarents are prqx:sed to ensure that the spectrum, if redesignated for
these new uses, is used to serve the public's need. for carmmications seI:Vices.

75.
None.

Federal rules which overlap. dqplicate or conflict with these rules.

76 . Description. potential i.np?.ct and nurri:>er of EIYBll entities involved.
Am.! rule changes in this proceeding cwld affect fvM:\S licensees, the najority
of which are EIYBll b..1sinesses. 'Ihese entities nay have sene additional
carpetition fran video progranm:i.nJ seI:Vice which coold be provided by Suite
12' s nulticell technology. After evaluating the carm:mts in this proceeding,
the Ccmni.ssion will further examine the inpact of any rule changes on snall
entities and set forth cur fi.r:rlings in the Final Regulatory Flexibility
Analysis.

77. Significant AltenJatives. '!here are no presently available
altenJatives to the technology p:rqx:>sed by Suite 12.

O'IIIAiI I8t:eS

78. Pursuant to awlicable procedures set forth in sections 1.415 and
1.419 of the Ccmni.ssion's Rules, 47 C.F.R. §§ 1.415 and 1.419, interested
parties nay file carm:mts on or before Mrrch 16, 1993, and reply carments on or
before April 15, 1993. 'Ib file fomally in this proceeding, yoo rrust file an
original and five ccpies of all CamEIlts, reply CamEIlts, and supporting
CamEIlts. If yoo want each Ccmni.ssioner to receive a personal copy of your
CamEIlts, yoo rrust file an original plus nine ccpies. You should send ccmrents
and reply carm:mts to Office of the Secretary, Federal Camunications
Ccrrmission, veshington, D.C. 20554. CcImEnts and reply CamEIlts will be
available for p.lblic inspection during regular b..1siness hours in the Dockets
Reference Roan of the Federal Communications Ccrrmission, 1919 M Street, N.W.,
veshington, D.C. 20554.

79. For further info:rrra.tion, contact Ms. Susan Mignotti, at (202) 634-
1773, Dc.rrestic Facilities Division, Ccmron carrier Bureau.
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80. Accordingly, IT IS ORDERED '!hat the Notice of PIqxJsed Rularaking is
herP.Dy adopted with prcposed roles in AJ;pendix B;

81. IT IS FURIHER ORDERED '!hat the petition for reconsideration filed by
University of Texas - Pan AIrerican IS DENIED;

82. IT IS FURIHER ORDERED '!hat the 971 pending awlicatians in the Point­
to-Point Microwave Radio sem.ce involving 'Waiver requests listed in AJ;pendix C
.ARE DENIED;

83. IT IS FURIHER ORDERED '!hat SUite 12 Grcup is tentatively granted a
pioneer's preference in accordance with the discussion in paragraphs 63 -65 of
this doClment;

84. IT IS FURIHER ORDERED '!hat the secretaI:y shall nail a copy of this
docurrent to the Olief COunsel for Advocacy, Srrall Business Administration.

Danna R. Searcy
8ecretaI:y
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