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To: The Commission
REPLY OF CYPR!SS BROADCASTI!G, IIC. T™O OPPOSITION OP

Cypress Broadcasting, Inc. ("Cypress"), by its counsel and

pursuant to Section 1.429 of the Commission’s Rules, replies to
Granite Broadcasting Corporation’s ("Granite") Opposition To

Petition for Reconsideration, stating as follows:. .

1. Cypress’ Petition for Reconsideration requested. that the

Commission reconsider and reverse its decision implementing the

Cable Television Consumer Protection and Competition Act of 1992

(the "Cable Act") in this broceeding, to the extent that the Com-
mission accorded must-carry rights to a television station in the
station’s home county‘wheﬂ that station is assigngd to an ADI which
does not include the home county (the "home county exception").

This Reply responds to the issues raised in Granite’s Opposition to

Cypress’ Petition.
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as its Arbitron ADI, with no provision for ad hoc expansion of a
market where the home county of a station lies outside of its ADI.
Thus, there is no statutory authority for the Commission to ignore
the Cable Act requirement that the market of a station for must-
carry purposes is to be established using Arbitron ADI's as set
forth in Section 73.3555(e)(3)(i) of the Commission’s Rules.

5. Granite claims that the creation of the home county excep-
tion is not inconsistent with the provisions of the Cable Act cre-
ating a mechanism for a station to seek the inclusion of additional
communities within its ADI, namely, Cable Act Section 614(h)(C)(1i).
Granite asserts that those provisions were created for a "particu-
lar television broadcast station," while the home county exception
is a "general rule." Granite Opposition at 6, n. 8.

6. Granite argues that the home county exception is a rule of
general application and not a decision benefiting a particular
station. However, the record shows only one station which benefits
from the home county exception: KNTV, which is licensed to Granite.
Granite’s January 4, 1993 Comments requesting the exception only
describe the plight of KNTV. The Commission’s Report and Order
cites only KNTV as a station assigned to an ADI which does not
include its home county. Report and Order at q 39, n. 108. 1In its
Opposition, Granite fails to identify any station, other than KNTV,
which could benefit from the home county exception.

7. The record in this proceeding only supports the conclusion
that the home county exception provides relief to one staticn, or

at most a very small group of stations. Granite’s claim that the



home county exception is a "general rule" therefore has no factual

basis. Moreover, the Commission may not adopt a "general rule" if

that rule is contrary to the Cable Act.

8. The Commission’s adoption of the home county exception

therefore is not consistent with the provisions of the Cable Act

and should be reconsidered and reversed.

III. The Commission’s Adoption of the Home County Exception
Fails To Meet The Cable Act’s Evidenti ir ts

9. Cypress’ Petition argued that the Cable Act creates a
specific process which must be followed (and which was not
followed) where a station seeks treatment as a must-carry in com-
munities outside of its market. In particular, the Cable Act

requires that, for each community in which a station seeks to be
treated as a must-carry, the station must demonstrate the propriety
of changing the station’s must-carry market, paying particular
attention to the value of localism. The Cable Act (at Section
614(h)(1)(C)(ii)) directs the Commission to afford:

particular attention to the value of localism by taking
into account such factors as --

a. whether the station, or other stations located in the same
area, have been historically carried on the cable system or

systems within such community;

b. whether the television station provides coverage or other
local service to such community;

c. whether any other television station that is eligible to
be carried by a cable system in such community in fulfillment
of the requirements of this section provides news coverage of
issues of concern to such community or provides carriage or
coverage of sporting and other events of interest to the

community;

d. evidence of viewing patterns in cable and noncable
households within the areas served by the cable system or
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deal with Santa Clara County as a whole, while the Cable Act

requires that a station’s request for modification of its must-
carry market be handled on a community-by-community basis.

13. Finally, Granite’s Opposition ignores the Commission’s
statement in its Report and Order on the evidence it expects to be
provided along with a request for a modification of a station’s
must-carry market. The Commission stated that, while it was not
restricting the kinds of information a station could submit with a
request, "[a]s guidance to petitioners, however, we likely would
find the following information to be helpful."” Report and Order at
1 47. The Commission then repeated the four factors set forth in
Cable Act Section 614(h)(1)(C)(ii). Id. Therefore, Granite cannot
claim that the four factors set forth in Cable Act Section
614(h)(1)(C)(ii) are mere suggestions for how to address the issue
of localism which a station can freely ignore.

14. Granite has failed to meet both the evidentiary and pro-
cedural requirements of the Cable Act for a modification of a
station’s must-carry market. Therefore, the Commission must recon-

sider and reverse its home county exception decision.

IV. The Commission Deprived Cypress Of Its Due Process

Rights When It Adopted The Home County Exception

15. 1In its Petition, Cypress demonstrated that, in adopting
the home county exception, the Commission deprived Cypress of its
due process rights because the Commission gave no notice that it

might adopt a home county exception.
16. Granite’s Opposition concedes that the Administrative
Procedure Act, 5 U.S.C. § 553(b)(3), requires a notice of proposed
6



rulemaking to include "...either the terms and substance of a

proposed rule or a description of the subjects and issues in-
volved." Granite admits that the U. S. Court of Appeals for the
District of Columbia Circuit has held that this notice requirement
is only satisfied if the content of the agency’s final rule is a
*logical outgrowth” of its rulemaking proposal, i.e., the parties

"should have anticipated that such a requirement might be imposed."

Aeronautical Radio, Inc. v. FCC, 998 F.2d 428, 445-46 (D.C. Cir.
1991) (citing Small Refiner Lead Phase-Down Task Force v, E.P.A.,

705 F.2d 506, 549 (D.C. Cir. 1983)).

17. Granite claims that, since the Commiésion in its Notice
of Proposed Rulemaking indicated (NPRM at ¥ 18) that: (a) it could
make modifications it deems necessary to station’s markets which
the Cable Act requires to be defined in the manner provided in
Section 73.3555(e)(3)(i) of the Commission’s Rules, (b) "[e]ach
county in the contiguous United States is assigned exclusively to
one ADI," (c) "[s]ome ADIs are as small as one county[,] and others

include many counties...." and (d) the Commission was seeking com-

pents on how it should make adiystments to the bagic ADT-defined

market in a number of situations not addressed by the Cable Act,
the Commission gave notice that it might adopt a home county excep-
tion. Granite Opposition at 15. Granite argues that, since it had
proposed the home county exception in its Comments (which it failed
to serve on Cypress), Cypress had a chance to oppose the proposal
and "chose not to do so." Granite Opposition at 16, n. 19.

18. The simple fact is that a party would have had to have



been clairvoyant to have anticipated that the Commission would
adopt a home county exception based solely on a reading of the

NPRM. The NPRM, by making general observations about the way in
A e ——

home county exception which was inconsistent with the express
wording of the Cable Act. Indeed, in the NPRM, the Commission in-
dicated exactly the opposite. The NPRM acknowledged that, "[t]o
ffoarnare—the guranaag nf thic

Act, Section 614(h)(1l)(c) permits the Commission to add communities
to or subtract communities from a station’s television market fol-
lowing a written request."” NPRM at ¥ 19 (emphasis added). Thus,
in the NPRM, the Commission clearly acknowledged that it could only
add "communities" to a station’s television market and that it
could do so only after a written request in accordance with proce-
dures to be adopted in the NPRM. Id. at { 19, n.21.

19. The NPRM simply failed to give any notice that the home
county exception might result from the rulemaking proceeding. The
only specific references to changes in ADIs to which the Commission
referred were the following questions:

To some extent ADIs change from year to year. How should

we accommodate these sporadic changes? Moreover,
Arbitron only creates ADIs for counties located in the






]

22. Granite claims that its unfair competitive advantage is

"“irrelevant" because the home county exception is consistent with

the Cable Act’s emphasis on "localism." Therefore, Granite argues,

the home county exception is not contrary to the public interest.

23. At the very least, there is a factual issue as to whether
the home county exception will aggravate a situation where KNTV has
the best of both worlds to the disadvantage of every other station
in the Salinas-Monterey ADI. When this factual issue is considered
with all the other factors which weigh in favor of reconsideration
of the home county exception, the Commission, at the very least,
should reconsider the home county exception. -Once it is open to
reconsideration, a multitude of factors, including public interest

considerations, mandate that the home county exception be reversed.

VI. Conclusion

24, The Commission’s adoption of the home county exception
in its Report and Order violates both the letter and spirit of the

Cable Act and should be reconsidered and reversed.

Respectfully submitted,
CYPRESS ,BROADCASTING, INC.

Walter E. Diercks

Rubin, Winston, Diercks,
Harris & Cooke

1730 M Street, N.W.

Suite 412

Washington, D.C. 20036

(202) 861-0870

June 18, 1993
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I, Zilpha Owens, a secretary in the law firm of Rubin,
Winston, Diercks, Harris & Cooke, do hereby certify that a copy of
the foregoing "REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION"

was served this 18th day of June, 1993, by first-class postage mail

to the following:

Paul S. Pien, Esq.

Akin, Gump, Strauss, Hauer & Feld

1333 New Hampshire Avenue, N.W.

Suite 400

washington, D.C. 20036

Counsel for Granite Broadcasting
Corporation

The Honorable James H. Quello
Acting Chairman

Federal Communications Commission
1919 M Street, N.W., Room 802
Stop Code 0106

Washington, D.C. 20554

Renee Licht, Esq.

Acting General Counsel

Federal Communications Commission
1919 M Street, N.W., Room 614
Stop Code 1400

Washington, D.C. 20554

Christopher J. Reynolds, Esq.

Law Office of Christopher J. Reynolds

P.O. Box 2809

Prince Frederick, MD 20678

Attorney for Western Broadcasting
Corporation of Puerto Rico

Dan J. Alpert, Esq.

1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Attorney for Moran Communications, Inc.

Arthur H. Harding, Esq.
Fleischmann & Walsh

1400 16th Street, N.W.

Washington, D.C. 20036

Attorney for Star Cable Associates
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Joseph R. Reifer, Esq.

Cole, Raywid & Bravemann

1919 Pennsylvania Avenue, N.W.
Suite 200

Washington, D.C. 20006

Attorney for Columbia International

John D. Pellegrin, Esq.

Kimberly Matthews, Esq.

John D. Pellegrin Chartered

1140 Connecticut Avenue, N.W.

Suite 606

Washington, D.C. 20036

Attorneys for Yankee Microwave, Inc.

Daniel L. Brenner, Esq.

National Cable Television Association

1724 Massachusetts Avenue, N.W.

Washington, d.C. 20036

Attorney for National Cable
Television Association, Inc.

Howard J. Symons, Esq.

Mintz, Levin, Cohn, Ferris, Glovsky &
Popeo, P.C.

701 Pennsylvania Avenue, N.W.

Suite 900

Washington, D.C. 20004

Attornev for Cablevisinn Svstems
Corporation

William S. Reyner, Jr., Esq.
Hogan & Hartson

555 13th Street, N.W.
Washington, D.C. 20004-1109
Attorney for Anchor Media Ltd.

Harry F. Cole, Esq.

Bechtel & Cole Chartered

1901 L Street, N.W.

Suite 250

Washington, D.C. 20036

Attorney for Press Broadcasting,
Company, Inc.

Russell J. Schwartz, Esqg.

Horack, Talley, Pharr & Lowndes

301 S. College Street

Charlotte, North Carolina 28202
Attorney for Outlet Broadcasting, Inc.
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John I. Stewart, Jr., Esqg.
Crowell & Moring

1001 Pennsylvania Avenue, N.W.
washington, D.C. 20004
Attorney for WBNS TV Inc.

Kevin S. DiLallo, Esq.

Gardner, Carton & Douglas

1301 K Street, N.W.

Suite 900, East Tower

Washington, D.C. 20005

Attorney for A.C. Neilsen Company

Henry L. Baumann, Esq.

1771 N Street, N.W.

Washington, D.C. 20036

Attorney for National Association of
Broadcasters

James J. Popham, Esq.

Vice President and General Counsel

Association of Independent Television
Stations, Inc.

1200 18th Street, N.W., Suite 502

washington, D.C. 20036

Paul J. Sinderbrand, Esq.

Keck, Mahin & Cate

1201 New York Avenue, N.W.

Penthouse

wWashington, D.C. 20005

Attorney for Wireless Cable
Association International

Robert J. Ungar, Esq.
General Counsel for the Community

Antenna Television Association, Inc.

P.O. Box 1005
Fairfax, Virginia 22030

Robert A. Beizer, Esq.

Sidley & Austin

1722 Eye Street, N.W.

Washington, D.C. 20006

Attorney for Tribune Broadcasting
Company
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Gregory L. Masters, Esq.

FPisher, Wayland, Cooper & Leader

1255 23rd Street, N.W.

Suite 800

wWashington, D.C. 20037-1170

Attorney for WTTE, Channel 28
Licensee, Inc.

Stuart F. Feldstein, Esq.
Fleischmann & Walsh
1400 l6th Street, N.W.

Washington, D.C. 20036
Attorney for Newhouse Broadcasting

Corporation
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