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CLARTFTCATION ORDER
Adopted: May 28, 1993 ; Relieassd: May 28, 1993

By the Cammission:

1. On March 11, 1993, the Commission adopted a mmm:l in this
proceeding to implement the mandatory television broadcast signal carriage
("mast—carry") and retransmission consent provisions of the Cable Television
Consumer Protection and Competition Act of 1992 ("1992 Act") .2 Under the rules
adopted in the Report and Order, by May 3, 1993, czable operators were required
to notify any local broadcast television station that may not be entitled to
must-carry status because: (1) it fails to deliver a good quality signal to its
cable system’s principal headend; or (2) carriage of such signal would be
considered distant for copyright purposes and the cable operator would incur a
copyright liability for carriage of such signai. The purpose of this notice
was to pemmit broadcast stations to consider their options regarding their
must—-carry rights prior to June 2, 1993, when cable operators are required to
begin carriage of their complement of commercial rmust-carry signals and the
June 17, 1993, election of must-carry or retransmission consent by such
television stations.

1 Report and Order in MM Docket Nc. $2-259, 58 FR 17350 (April 2, 1993).

2 Cable Television Consumer Protection and Competition Act of 1992, Pub.
L. No. 102-385, 106 Stat. 1460 (1992).



2. In e joirmly-filed May 13, 1993, Request faor Ieclarezorv Raling, the
Association of Independent Television Stations, Inc. and the re:;:n:l
Association of 3roadcasters ("INTV arxd NAB" or. “petiticers™) seer
clarification regarding the obligation of cable systems to prosice information
to broadcast stations relating to the May 3, 1993, motification. IntexMedia
Partners, L P. ("ImterMedia®™), 3 the National Cable Television Asscciation: |
("M:TA") and Cablevision Systems Corporation (“Cablevision®™) resconded to
this request.® By this Clarification Order ("Clarificarion®), we comsider,each
of the specific J,ssuesralsedbyINNandNABca)oemlmgoodag:al@@}}ty,
copyright indemnification and translator ownership sepa-ztely. TLioEms e

3. At te ocutset, however, we wish to address an overridin- condern of
the petitioners that cable operators are delaying .discussions «it broadcast
stations under the assumption that, if they do not resoive these sgnal-quality
or copyright issues prior to the June 2, 1993, implecen-ztion ceis, then.they
will be reliewved o their obligations to carry such orosdcast '-“':r;—_ls .‘.:or -the
entire three v=ar period designated in the 1992 Act. We c_ar == & local
broadcast stez:on Soes not forfeit its must—carry richts, 1f siz quellty or
copyright disoxtes zre not resolved by that date. I aditic, were The .
station does rzt imitially meet the criteria for rm;s:—czzy stz At
subsequently ney assert its richts ance it satisfies the condi-ias for must-
carry status.- ~

ity S3 . mI‘VarxiNABarec&ce._g*tr“::ﬁ‘dav&
1993, notloes did not omv:.de the specific information msguir=Z bv cthe
Commission.’ They believe that, if a cable operatcr fziled < i-ciirde such

3 on Maw 18, 1993, InterMedia submitted comme—s n the m Tor
Declaratory Riing. InterMediz argues that it shouid reve the -2t to respond
to allegations made by INTV and NaB in their petition aszinst i:sca:le, o
operations. Iz also caments on specific points raisec in the r=—eest for
clarification.

4 NCTA filed an opposmlon to the Request for Decizrataw -:;L:g on May
19, 1993. 1In addition to addressing specific issues rzised by mv azxi—NAB,A
NCTA asserts that the documentation submitted by the pe:rcm Jdoes mot- - .
support their generzlization that cable operators aze rying o dostract the
process of imlemerting the new nust—carry rules. It &lso cazecs that some
of these issuss shisuld be resolved in a rulemaking crocsedinc. -

5 1n its May 20, 1993, Osoos1t1cm to Request “or Ceclar=c—7 Rading, -
Cablevision refutes wnat it claims are unproved al‘ega ‘ons iz twe pet:.tlon
that it is us;ng cGelaying tactics to avoid canylnc telzvisice station WLIG on
its cable sysisms.

6 Howevzr, if z television station 'asserts, its mst-carsv ::gats and is
denied carriaze or its requested channel position, it .3 subiect o Lime
limits established for filing complaimts. See 47 C.r.7. & Te.zl.

1 See zeporr and Order at para. at 103.
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information, it should be requi-=d to provide the information immediately upon
request by a television station. The petitioners further ask the Commission to
declare that failure tc do so scculd —ender the initial notice invalid and
permit stations to assert amd e~“orce must-carry and channel positioning
rights. NCTA and InterMedia dc ~ot dfisagree that cable operators must provide
the-detailed informaticn regarc-ng their signal quality tests. InterMedia
further proposes that a cable cceratar that fails to provide this infarmation
promptly should lose the bemefi: of,the inadequate signal notice.

- 5. We acknowledoe that t-ere wms some confusion between the rules and

thetexté of the Report and Qrdes regarding the detail required in this initial
notice.® The intent of the Mav 3, 19983, notice was to inform broadcast

stations that they may need to -=solwe a signal delivery or copyright liability
problem in order to retzin the- must—carry rights before June 2, the date on
which cable systems must campliv with the rules regarding must-carry
obligations. Thus, we sxpect ==ple aperators to cooperate fully with broadcast
stations so that they ere not o=orivexd of the statutorily mandated must-—carry
rights to which they &= entit’zd. Accordingly, cable operators must provide
broadcast licensees with the r=_=vanc information pramptly. In particular, the
cable operator must provide z ®railed description of the reception and over-
the-air signal processing eguiznent wsed, including sketches and a description
of the methodology usec by the =ble operator for processing the signal at
issue. This informatim must =clude the specific make and model numbers and
zge of all equ;q:ment.9 In agz-‘on, if z cable operator provides measurements
of signal levels in any form ozer ttan that specified in the 1992 Act (lL.e.,
-45 dBm for VHF signals and —4: dBm £or UHF signals), then it must provide the
eppropriate conversion formula: Simece any notice that a station does not
celiver a good quality sign=l z—culd reflect measurements made at the cable
system’s principal hea’end, we zeliewe that the measurement results and the
system’s technical specificatiors should be readily available. Therefore, we
expect cable operators to respxrd te a request for such measurement information
within 3 business days of the -=quest. A cable operator that fails to camply
with the rules relatinc to this notiFication requirement may be subject to
sanctions by the Cammission. = addition, any future notices to broadcast
stations regarding their faili= to deliver a good quality signal shall include
the detailed information speci®ed im the Report and Order.:

.. 6. . INTV and NAR contenc “hat, when measuring signal strength, a cable
operator should use the same aTennz and receiving equipment nomally used by
the cable system to receive a® process broadcast signals currently carried.
The cable operator shoild take hese measurements at its designated principal
headend and should use an amtema placed at the same height as that currently
used by the cable syst=m to re=ive Droadcast signals.

7. InterMedia cisagreess with This position because the Comnission has
traditionally used fres spawce —=ception by standard antennas at normal roof top

8 See 47 C.F.R. S 76.56.%). See also Report and Order at paras. 31, 102-
103.

9 See Report ant Order = var=. 103.




levels to measure the availahility of broadcast signals. If such standard test
procedures do not indicate an adequate signal strength, then the cable operator
shouldbeabletoctnosetouseamn—standamarmerm-ortremasarenents,<
according to InterMedia. It also states that if the special antenna supports.
must-carry, then the broadcaster bears the responsibility to pay for the ..:
initial purchase, installation and maintenance of the artenna and a fair share
of the maintenance or required upgrading of the supporting tower. Intermedia.
furtherassertsthatmrrelploy&smbepemittedtodmmstaersto
measure signal strength due to limitations in its insurance policies. NCTA
states that INTV and NAB appear to cbject to the use of "inexpensive and non-
professional antennas®" instead of the antennas normally used to receive local -
television signals. NCTA asserts that the rules do not require the use of any
spec1flcantermasmrdotheynarxiatethattheneasmemtbetakenata o
particular elevation. Moreower, it states that, even if a measurement is taken
atalowerhelghtthanthesgstem'sregularra:elvuugm those
measurements can be correlated to the signal strength at a higher elevation.

8. As the statute specifies that a broadcast staticn mast dellver a good
quality signal to the princical headesd of the cable system to be entitled to
must—carry -rights,'10 we clarify that the Gesichated pri-cipal headend is the
appropriate location for such mezsurecents. Ior broadczst stations currently
received at the designated mincipal headend and currestly carried on the cable
system, the signal quality measuremerss recuired by the 1982 2ot should be made
using the equipment now used by the czble operztor to receive such signals.

For broadcast stations not cxrremtly carried cn the czble system, to the extent
that the cable operator is ahle to do so, the signal lewel shell be determined
based on measurements made with generzlly accested eguimment that is awrently
used to receive si s of similar frequency range, typs or distance fram the
principal headend. Where such similarities do not exist or if the
measurements were made at a desicnated heacdend that is ot the current
reception location (headend) for the broadcas: signals, we expect the cable
operator to follow good engineering practices for the messuresent of the
broadcast signals in questiam.

9. INTV and NAB state that encineers fram the czhle system and
broadcast station should meet pramptly to resclve any mecters regarding . -
inadequate signal strength and that both parties shoulc use their best efforts
to resolve signal quality problems. We note that Interedia =grees with this
approach. .We believe that this statement acc:ately reflects the Comaission’s
intent and decision in the Report and Order. 12 1t is 22so coosistent with the
clarification of the reauirement that cable ocerators rsspand promptly to

10 gee section 614 (h) 1) (B) (iii). See 47 C.F.R.

Wh

76.55(c) (3).

11 However, cable operators nesd not employ extrasrdinary measures or
specialized equipment when meking messurements for stztions that are not
currently carried.

12 See Report and Orcger at paras. 97, 103.
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inquiries from affected broadcast stations.l3 whe== the parties cammot reach
agreement, however, either the broadcaster or the =ble operator may seek a
Commission ruling on the validity of the must—carry claim.

10. The petitioners seek clarification that, if adequate signal quality
can be achieved through the use of a higher gain or "notched” antenna, then,
cable operators should be required to use such an aitemna supplied by the -
broadcaster. They argue that cable operators should not be permitted to refuse
to use equipment made available to them. NCTA stasss that neither the Report
and Order nor the rules require .cable operators to ase higher gain or "notched"
antennas and that forpuxposeﬁofmakmgthe requir=d measurements cable
operators should not be requlxedtc invest in such squipment. InterMedia
believes that, with respect to existing antemma, t*e broadcaster should be
responsible for the maintenance of specialty amterzss amd a fair share of the
maintenance of the supporting structure. InterMeciz states that it would
permit a station to prov1de new or special anterriz: for the test of its signal
strength, although due to insurance considerations it is uwilling to allow
non-employees to climb its towers. If such an arm=nz proves useful,
InterMedia contends that the broadcaster should be respxonsible for any costs
associated with required modifications to its facilities (e.q,, changes to the
supporting structure or consultaticns with profess:na! engineers).

11. In the Report and Order, the Camission cle=rly stated that improved
antennas are among the types of mpuartthat The Sroadcaster may provide to
deliver a good quality signal. 14 & ceble cpereccr’s refusal to permit a

-broadcaster to provide this necessc:y equirment, e:ther to make test

measurements or for the continued cdelivery of ths sign=1l, clearly interferes
with a broadcaster’s statutorily mendated must-ca——y rights and the Commission
will take whatever remedial action deemed zpproorizte in such cases.
Broadcasters shall be responsible for the cost of such specialized antemnas or
equipment. However, cable operators mey not shift the costs of routine
reception of broadcast signals to those stations seekimg must-—carry status.
Accordingly, we believe that it is appropriate to —equfre a broadcast station
to pay only for antennas, equipmert and other neeced improvements that are .
directly related to the delivery of its signal anc not to contribute to the

- general maintenance of the cable system’s facilitiss,

.12, INTV and NAB argue that, where the cablz gperator is currently
carrying a television station, it should be recui=d to contimwe to carry the
station while signal quality dispuzes are being r=solwved. In addition, they
state that the station should be permitted to asse=t izs channel positioning
rlghts on June 17, 1993. NCIA zeJects the proposz”. to require contimed
carriage until such disputes are resolved because this approach will likely
prolong disputes. InterMedia opposes the request o pemmit a television
station that has not resolved its signal delivery orobilems to elect its channel
position on June 17 since channel vpositioning is = the discretion of the cable
operator until October 6 and this matter can be cmsidgered in the coatext of

13 See para. 5, supra.

14 see Report and Orger at cara. 104.
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resolution of other issues.

13. We believe that it is unlikely that a signal that is currently
carried by a cable system does not deliver a good quality signal to the
principal headend. Thus, we believe that few questions will be raised
regarding the contimed carriage of such stations under the cable.system’s June
2, 1993, must—carry obligations. Moreover, we note that NCTA urged the .
Commission to avoid unnecessary 1ine—1plghangesinltsze®esttostaythe
effective date of the must-carry rules. Dropping broadcast signals wh:.le
disputes are being resolved would lead to greater uncertainty among .
subscribers. Finally, as indicated abowve, thelocalbroad:aststatlmdoesmt
lose its rights ewen if it does not satisfy the conditions for must-carry
status on June 2 or June 17, 1993. while a broadcast station that plans to
bear the cost of establishing or meintzining its must—carry status may elect a
channel position on June 17 in anticipzstion of resolving any problems, it may
also make that request when it corrects any problem associated with its signal
delivery (or copyright status), thereby attaining mast-carry status.

14, The final signal quality clzrification sought by INTV and NAB is
that a television station that agress =5 make signal quality improvements
should be entitled to must—-carry stztus cn the date the signal is provided to
the cable system. In particular, cetizioners ask the Cammission to state that
stations unable to rectify signal rroblams by June 2, 1993, do not lose their
carriage or channel positioning richts for the initial three year period.
InterMedia argues that z broadcast station should not have an unlimited period
to fulfill its obligations to meet the must—carry criteria. It proposes that a
station should make the equipment zvaiizble within 90 days or lose its must-
carry status for the reminder of the mreeyearelectlmperlod NCTA does
not dispute the contention that a scation is entitled to must—carry status when
it is able to deliver z good qualry signal. However, it states that it may
not be feasible to begin carriage cf tte signal on the date it can be delivered
to the cable system because channel l:.e—xpsmaymdtobechangedand -
franchise authorities and subscribers mist be notified. -

. 15_., We reiterate our clarification that broadcast stations may assert
their carriage and channel positioning rights at any time so long as they have
not elected retransmission consent. Iz particular, we note that a broadcast
station’s ability to deliver a good quelity signal may depend on factors that
it cannot control (e.g., vmenasxmlm@nprondethemdedequlpuent)
’I‘herefore, a time limit on the exerciss of nust-carry rights is not only .
contrary to the 1992 Act and cur rules, but is unrealistic. . However, we do not
believe that a cable operator can be empected to camply with a must-carry
station’s request for carriage or charrel positioning on the first date the
station delivers to the system’s principal headend a signal that meets.the
criteria. for. must-cany status. O riles require cable operators to provide
notice of changes in their chammel lins-ups to subscribers and affected
stations.1® Thus, we believe that it Is appropriate to give cable operators up

15 see Order in MM Docket No. 97-259, FCC 93-278, released May 27, 1993.
16 see 47 C.F.R. S§ 76.58(a) anc 76.309(c) (3) (&) (2).
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to 45 days to begin carriage of such station on izs reguested channel in onger
to allow the operator time to comply with these rcrification requirements.l

16. m:mmmm. With respect to the notices received by

“broadcast television stations regarding copyright indesmification, INTV and NAB

state that cable systems should be required to respond pramptly to a written
request  for the necessary information. We concur and, consistent with our
requirements for cable system responses to matters relating to signal quality,
we expect a cable operator to provide such informetion within 3 business days
of receipt of the request. Clearly, any cable operator that sent a notice to a
broadcast station that it would lose its must-ca—y rights because of copyright
liability should have relevant information reach..? available.

17. Specifically, INTV and NAB state that =or stations currently carried
by a cable system, a cable operator should provice the station with its most
recent form filed with the Copyright Office, detz:ling the payment made for
carriage of the given station. The cable operatcz also should provide the
number of distant signals previously carried by T-e system and thé order in
which such signals were carried. Furthermore, DTV and NAB contend that the
cable operator should provide a good faith estimere of the potential copyright
liability for the next accounting period (July 1 - December 31, 1993) that is

-associated with carrying the station. For statixs not carried by the cable

system prior to April 2, 1993, INTV and NAB woulZ require the cable operator to
provide the broadcast station with a good faith sstim=te of the potential
copyright liability for carriage of the station dring the next copyright
accounting period. In addition, the petitioners zssect that the station
should receive a copy of the most recent form filzd with the Copyright Office
for existing distant signal carriage thzt details the payments made for
carriage of distant signals.

-18. NCEA states that the information sougx by INTV and NAB are not
requlredby the rules, althouch the Report and O—Jder indicates that the cable
operator should provide an estimate of the expec-=d copyright llablllty.18
Alternatively, InterMedia asserts that meking the latest Statement of Account
available is a reasonable requirement. However, NCTA and InterMedia argue that
some information, such as the order of carriage, is not always readily
available and the broadcaster has the same acces: to sources of such
information as the cable operator (e.q., Telewvision Factbooks or earlier .
copyright filings). Moreover, InterMedia states that the broadcast station can
make-its own calculations of potential copyright Iiabdility based on the
reported revenues and signal complements on the nost recent Statement of
Account.

19, In the Report and Order, the Commissim detemmined that it is
appropriate to require a cable operator to proviZe the broadcaster with an

17 The Commission provided a similar time rericd for cable operators to
comply with an order issued in response to a musi-carry complaint. See 47
C.F.R. § 76.61(a) (4).

18 Report and Order at para. 114.




estimate of the expected copyright iiability. We do not believe thzr such
responsibility should be shifted to ~he broadcaster, ewven if the catle operator
must use publicly-available documents in lieu of its own records. Farthesmore,
we believe that the types of information specified by INIV and NBB zre
consistent with this requirement. Ts, we clarify that, s a minimm, a cable
operator should provide the information described here to @ broadcast station
that may be required to pay for copyright indemnification to retain its must-
carry status. The cable operator, however, is not requ:maitomhelegal
judgments pertaining to the amount of indemnity involwved.

20. INTV and NAB also seek a requirement that cable operattors be
required to carry broadcast stations for which they incur copyrighr liabdlity,
if they fail to provide the required information. In such instamces, the
petitioners argue that stations should not be required to ‘ndemxify cable
operators until such information is received. InterMedia cbjects t: this
requirement and observes that to hois the cable operator lizble For such
copyright fees is contrary to the 1832 Act. We concur wit> IntecMea. . Under
the 1992 Act, a cable ope Egr is nct recuired to carry a batlcn £r which it
incurs copyright liability. Thus, to clarify the rules = this zerner
requested by INTV -and NAB would go keyond the Camissicn’s = itr. However,
we do have the authority to take apcropriate action agains: cabls ceratars
that do not comply with our rules. Therefore, any cable aeratcr ot providing
sufficient information to a broadcas: station regarding po:_ntla.l coyrichnt

liability in the required timely fas:hion may be subject to Cammissim
sanctions.

21. Translator Ownership. INTV and NAB irdicate thzz a coes—ion has
arisen regarding the use of translators owned by parties other the- che
broadcast station with must-carry richts to deliver its telsvision signal to
the system’s principal headend. Pet‘tioners observe that the Reoors and Order
does not require that the broadcast station own the translzcor used o deliver
its signal. InterMedia also states that independent ownership of z translator
should not bar its use for delivery ¢f a good quality signzl. Eowewr, -
InterMedia is concerned that some trenslators, which are owned by nn-profit
cammnity organizations with limited rescurces, deliver simals of —cor or
inconsistent quality. It believes that a cable operator stould be =atitled to
a comitment from a broadcast station that it will provide the resorces meeded
to maintain such translators in good working order.

22. We do not beliewve that the ownership of the traslator Iz relevant
to the matter of delivery of a good cuality signal for mus:-carrw pxposes. It
was our intent to provide another op-ion for broadcast stzions To meet the
criteria for must-carry status. Thus, we grant the clarifizaticnm stught by
INTV and NAB in this regard. However, we also concur with Inter¥ec =z that the
signal delivered by a translator mus: consistently provide z sicnz™ meeting the
criteria set forth in the statute ar? our rules. Therefors, wheTe “ecessary, a
broadcast station will be required tz bear the cest of mai—rainime “he signal

19 See Section 614 (h) (1) (B) (ii}. However, a cable cceratce ==7 not
cgemand advance payment of estimated copyright fees as 2 caditiam ZIr
broadcasts to retain must-carry righss.



delivery at the specified level by the translator to retain its must
status.

23. Accordingly, IT IS ORDERED pursuant to Sections 4(i), 4(j) and
303(r) of the Commmnications Act of 1934, as amended, 47 U.S.C. 154(1), 1543
and 303(r), that the Request for Declaratory Ruling filed jointly by the
National Association of Broadcasters and the Association of Independent
Television Stations, Inc., IS GRANTED to the extent specified in this
Clarification Order.

FEDERAL, COMMRICATEINS COMMISSION

Dorz R. Seary
Secr=tary



