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1. By this Report an~ Order, the Commission adopts the rules and
policies needed to implement the provision of the Cable Television Consumer
Protection and Competition Act of 1992 ("Cable Act of 1992" or "1992 Cable
Act,,)l relating to stations that are predominantly utilized for the
transmission of sales presentations or program length commercials ("~
shopping stations ") and issues regarding the carriage of such stations on
cable systems.

2. On January 14, 1993, the Commission adopted a No~ice 9f Propoae4
Rulemaking in this proceeding, commencing the implementation of Section 4(g)
of the Cable Act of 1992. 2 That section of the 1992 Cable Act added a new
Section 614(g) to the Communications Act of 1934, as amended, 47 U.S.C., Sec.
533(g), which requires the Commission to determine, regardless of prior
proceedings, whether home shopping broadcast stations are serving the public
interest, convenience, and necessity. ~t section further provides that the
Commission shall consider in making this determination the viewing of home
shopping stations, the level of competing demands for the spectrum allocated
to such stations, and the role of such stations in providing competition to
nonbroadcast services offering similar programming. The 1992 Cable Act
'further requires that if the Commission finds that these stations do serve the
public interest, then it shall qualify them as local commercial television
stations for the purposes of subsection (a), i.e., must-carry.] If the
Commission finds that one or more such stations do not serve the public
interest, then the Act requires that the Commission provide them with
reasonable time to provide different programming. The overwhel~ing majority
of comments in this proceeding contend that home shopping broadcast stations
do serve the public interest, that their programming format does not adversely
affect their renewal expectancy, and that they should be eligible for
mandatory cable carriage. Based on the record before us, we conclude that
home shopping stations serve the public interest, and we thereby qualify them

1 Pub. L. No. 102-385, 106 Stat. 1460 (1992).

2 Notice of Proposed Rul'gkipg in * Docket No. 93-8 (Notice), 8 FCC
Rcd 660 (1993). The Commission received 58 COfmlents and nine replies in
response to the Notice. Appendix A contains a list of commenters.

3 The Commission recently adopted rules concerning the mandatory cable
carriage of television broadcast stations in general. Report and Order in MM
Docket No. 92-259 (Broa4gl st Siqna~ CArriage Is,Yes), 8 FCC Rcd 2965 (1993).
In that proceeding, we defined on an interim basis stations that are
predominantly utilized for sales presentations and program length commercials
as stations devoting more than 50\ of their programming to such commercial
material. I2. at 2984.
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.as local commercial television station. for the purpo.e. of mandatory cable
carriage. 4

u.."'''PJ'!IIG·ftAft..~.~
-"LIe :m'IDU'I', COIIVDXDCS, a. ~'I'1'n-

'the '1'bz'.. 8tawto&y ractolr.

3.' In this proceeding the COI1Illis8iOl1 ~tevaluate, "notwtthstanding
prior proceedings," whether home shopWittg stations are now serving the public
interest,cODvenience, and necessity. In making this jUdgment, the 1!J92 .
Cabl. Act directs us to consider three specific factors: (1) the viewing of
home shopping stations by the publiCi (2) the level of competing demands for
the spectrum allocated to such stationsi attd (3) the role of such stati0D8 in
providing competition to nonbroadcast services offering similar programming.

4 . Viewership. Addressing the first of these factors, the HQ~ige

sought comment on the viewing of home shopping broadcast stations. To the
extent data on the viewership (or "ratings") of such stations may not
generally be reported, tie asked how we can best determine the levels of
viewership of home shopping broadcast stations.' A1thoughcommenter~did not
present specific ratings data,7 several argued that conventional ratings are
not the most appropriate method for ascertaining viewership. For example, the
National Association Of Broadcasters (NAB) and the National Association of
Black Owned Broadcasters, Inc. (NABOB) assert that the quantity of viewers of
a service does not reflect the importance of that service to those viewers.'

5. Several commenters suggested that the best way to gauge .the
viewership of home shopping stations is to determine how many people purchase

4 A number of commenters set forth proposed definitions for the term
"predominantly utilized" as used in Section 4 (g) of the 1992 Cable Act. For
example, the Center for the Study of Commercialism (CSC) suggests that the
Conanission define the term so as to giveapecial attention to long-form
progrananing addressing minority or otherwise unmet community programming
needs. CSC Reply at 14. However, based on our conclusions in this
proceed~ng, the question of how to define, for the purpose of cable carriage,
those stations that are predominantly utilized for home shopping is moot.
Accordingly, we are eliminating the interim definition that we previously
adopted. Broadcast Signal carriage Issue. at 2984.

47 U.S.C. Sec. 534 (g) (2).5

,
Notice at 661.

7 For example, although CSC implies that home shopping stations have low
ratings, esc Conanents at 15, it does not supply data that support such a
conclusion.

8 NAB Comments at 7iNABOB Conunents at 4.
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. the products sold by such stations.' Silver King10 claims that seven to 1St
of the television households in each of its,markets (or approximately
27,526,600 households) are members of t~e sO.e Shopping Club. 11 Silver King
and HSN add that, be~wte more people".tpb~ make p~chases, thele figures
demonstrate that home .~ing.tatica.bave8Ubetaatial.audiences. 1 A
number of commenters contend that additional evidence of significant
viewership of home shopping stationa i8 aeir inception and rapid growth .ince
1984, when the format waa first allowed. In that regard, HSR stat•• that
its programming is carried "full time" by 35 television atatiODS an4 part ti_
by apprQximat~ly 70 television stations~ reflecting si~iicant public
acceptance for a fOrDl&t that did not exist a decade ago. .. P'urthermore,
National Infomercial Marketing ~.ociation (KIMA) claims that the infcmercial .
industry15.has grown from product sales of $10 million in 1984 to over $750
million in 1992, at least half of which is attributable to broadcast
infomercials. 16

6. Based on the information before us, and with no quantifiable data
demonstrating otherwise, we conclude that home shopping stations have
significant viewership. Moreover, we agree with the coamenters who state that
the format's continued succelS and expansion would not likely occur without
significant viewer support. 17 Having found that the first of the three

9 Silver King Communications, Inc. (Silver King) Comments at 44-45; Home
Shopping Network, Inc ..(HSN) Comments at 34-35.

10 Silver King is the licensee of 12 stations that devote most of their
broadcast day to HSN's programming.

11 Silver King COlllllents at 46. Silver King states that purchasers of
its products are automatically enrolled as members of the Home Shopping Club.
~. at 8, n. 11.

~. at 46; HSN Comments at 34-35.

13 NAB COlllllents at 7-8; Silver King Comments at 45-46; HSN Comments at
33-34. In ],984, the CODlllission eliminated restrictions on the amount of
cODlllercial programming a station could broadcast, thereby making possible the
home shopping format. Report and Order in MM Docket No. 83:-670 (Teleyisign
Perequlatign), 9S FCC 2d 1076 (19S4).

HSN Comments at 33.

15 NIMA defines an infomercial as a program-length commercial
presentation that is usually 30 minutes in length. NIMA Comments at 2.

16
~. at 2, 5-6.

17 In the Notice, we noted the possible First Amendment implications of
basing our public interest determination on the popularity of a programming
format. Notice.at 661. However, Congress expressly directed the Commission
to consider the viewing of home shopping stations in this proceeding.
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. congressionally mandated factors suggests that ~.shopp4Dg·.tatio~ar.
quali'ffed ·for IIlWIt;..'can:y'·right:s,;·· ...,nOW "tN&'D,to·tbe secap4 criterion •• !

,
7. :. c='MW' RamS?'" Cpr· .1;hI' SflCUipw. 'fbesec:tClDdfactor, CD' whieh· ;.

sought ~t involve. 'tM· level;; of .c:JaIIIMIt:- ell 'iI&tf'or ,the epeett'\l1ll
al3.:bbat~to hcIIIe ahoppiDl'·st.tidU. .. .··1IUtd.&l_t.t_, ..:aM_ whetbar'
the·i992, cable ,Act· c1inct:ll ·the·'C~••iOll t:o cap.s14ar ~; ~d8 ,000y' of _
otbert"el_isi'Ol'l brc:MdOaa.n '-eX' ,.: 1lOr....r.lly, t::l1ae of appl:1.caDt~,

permi·tt.e., !fl' lie..... in other' i.·.~toes(.uch,uland 1IIObile ~: a4vaaCed
tel.vilJi'btt)". 1 'coaneatei:. are divided OIl thi.~ter.- .ever.J...~te~
argutl"that 'COagr••• f1iclDOt".:Latem:lfar' the ee-iuion, to reallocat., spectrua
from the b~oaclc••t ....iae .. a renltof', t:bI..' p.-oceediJl9: Fen: 4IXaiIP1•., IIAB
stat.s that, bydireot:UII'" 'the. Cl:;JIaiai.aJ.cm to .,11ow~ ahapp.:1ag liaenll... to
d.v.lop other broadcut fo~ts if their lI't.tiana were f~ not to .•erve the
public intlr.st, congre.s contemplated only broadcaat u.ea for thos. ,
chann.l•. 1 Several ot:her. oe-aent.rs .~'dcxmtead ~t this proceeding is not
the approPriate fortul\to-c:n:maiaer 'speet:ruar_llOGation, beGaWiethere ia
nothing unique about ~ ...-ct·mun, 'aa.,cppoIIed to the progr-....ing) utili••d by'
home,:ehoppingstatiOlUl. ,~;, On;rth.othell:" JruuId,CSC· state. "'t tbe pl.in,
language. of ·the statute!! ... ' wi,(l. aa' thta l.,p..l.tivelUstory:,-CCIIptla the·,,..,
broader interpr.tatiOll.·.·~ '. In' ~tregU'C!,asc,az.ogu.estbat the8peQtrumGOllld;

'be better 1ll.ed.forpublic".·..£ety.eiDergeacy,.orhirh defWtion te~ev:ision , ,
use, ae ' well ,'as for tradi't.ioual tele'riai.,nbroadcuting. .'. .. ....

a. ·we disagree·_ td.thCSc"sin"J:lPrecatt.ton 06 the .pla:U11~ of,tlae
statute anci' 1'bal...:tal.tive ~1Ustory. -we .,dQ' '~t balieve' that .eop.gr.ss,~t~
for us ,to cona:i:der the! -d__ds ofotheJ: ~dcaat ••rv:Lce.int.)lie ' "
proceeding. IIl~rt, .of. ,its.poaittioa, CSC's·onl.y. citation to the
leg~'l.tive hi8'tory:.dia;_d~bet__~....t.tivea BcJa\rt ·aWi· Ding.ll,,;
in which they aft1ra.that·tbeOoJaillisa;Lon ;·abClu1"'cOlllJil.~J:.t~s,Cl.:r:o:Lty jf'
broadcasting frequencies" in making the public inter.at determination. 2 w.
reject· esc' B: cl.itn that> thi.·~bange-..caatrat.. , CORgress 's :i:ntenttbat we
consider the.demailcliar:·of ..other.nonlmoacle..tserv1ce..I;fanything.•.in.

":',""- ; 'i

Accordingly, we la<:k.tba, diaoretibn to exclude. tbis ,f.ctoX' fran our .-lysi.. .
bA,4Qlm1op' y, '. Robi.., -us t1:l:l.361, 36& (1.14). Bven·, i.f we~re to ~clude
tnts' factor ,bi:Jwever",w" W!OJlld stil:l·fiad,.tMd· on the otherfactora
discussed ,b.low, ·thatauch ·atationsserver the. PlJb1:Lc intereet.

18 ,Ig. at 661.

19 NAB C01'l1llents at 8.

20 Silver King Comments at 47-48; Miller Broadcasting, Inc. (Mill.r)
Comments at 15; HSNComments at 36.

> ,~~·"CSC Repiy at 20.. 21.

22

23

CSC Comments at 16-17.

CSC Reply at 21, citing 138 congo Rec. B2908 (October 2, 1992).
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discussing the scarcity of broadca.ting frequencie., this excbaPee would i~y
a concern with spectrum .carcity for broadc.st.r. and whether h~ ahopping
.•tation. warepr.cluding other potential broadaasters from the scarde
spectrum. We .lso agree withthoa. c....t.er. who ....rt that there i.
nothing unique about tM spectrum now utiliHd J;,y hClIIIe abopping .tati..tbat
justifies are.lloc.tion inquiry. Finally, .. belie'" that by direct.iDs the
C01lll\issionto allow hoee sboppiag lie..... to clevalap otlter broado.st fo~t..

if thei.X' st.tions were found not to sene the· public ateJ:ut, OcmQ'r'" .
contemplated only broadc.st us.s foX' tbo8e eM••ls. Ac~ly, we sball
interpret the second criterion to refer only to ~tiDf~. of other
tele~iaion broadcasters. we believe that our lnterpret.tion i.fully
consistent with congre.a's clearly expressed iataRt that we take into
consideration the scarcity of the .pectrum.

9. In ~he Iotic. we observed that, ill aCQOX'daDae with Section 307 of
the Communications Act of 1934, as a'llWlldecl, t~ licens... of home shopping
stations., like tho.e of all othertelevisiQD broadcast stations, IIlUSt
demonstrate every five years to the ~s.ion that the public interest will
be served by renewal of their licens... Ire a180 stated. that home s,bopping
stationa alreaclyhave the a.. fun~tal obligation as other broadcast
,stations ·to provide progralllDing that re8pOQd. to i ..ues of conc;:ern to their
communities of license, as well as p~...iD9 that seX'Va8 the needs and
interests of children. Moreover, we aot.d that any paX'ty qualified to hold a
cc.niasion 1iceJUle can file a competiDg application agai.nst the renewal of a
boIt'Ie 'shopping station licensee, giviDg the chall..-r the opport'q1!1ity to
replace the existing liCMDsee, should that be in the public inter.st. We
therefore asked caaaenters to addres8 __tiler theexistiDg Congr.ssiOQally
mandated license raRewal scheme adequat.ely takes ato account the competiDg
demands o.f applic;:ants for the television broadcast apectt'UJll. 25 .

10. rveral co•••nteX'a addresated this aspect of our inquiry in the
affirmative. 2 BSR, for example, states that. • ca.petiDg application against
a license renewal is ~he best indicator of ally cOlllPlting detU1\dfor the
particular spectrum. 2 In that regaX'd, aa. note. that SUch an application has
been filed againet the raRewel of an _-affil1aild .t.tion on only one
occasion, and the station's lieen-.. was reaewed. NAB aa.eX'ts that thafact
that no home shopping atatioQ has been deDi.w:I renewal de:mon8tX'ates either that
there is little competing demand' for the spectruna, or that home ahoppi~

stations have been able to demonstrate that they are serving the public

206 47 C.P.R. Sec. 73.1020{a).

25 Notice at 661.

26 Silver King C~ts at 49-50; NINA ee..ent. at 7-8; HP CQanDent. at
8-9; Direct Marketing Association (DNA) C~t. at 4; Miller Comments at 15.

27 BSN Comments at 37-38.

28 la. at 37, n. 50.
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intereat. 29 Mor.over, a significant number of licea-ees note that the only
factor that allowed .~. to complete the con.truction of their station. or to

. k.ep them from going dark was the fimMlcial assistance that affiliation
agreements with BSJf provic:led. 30 HSN aDd Silver Xing claim that the CoaDissicm.
can ther'fore conclude that there are :no ccxapeting broadcast demands for ~e
channels. 1

11. In respona., CSCargues that there may :now ~ coq)eting .chunds
for those ctrmels, eV8J1 if none existed wIwD tM! affiliation agreements were
negotiated. . Further,' CSC states that applicants face extraordinary hurdl.s
that prevent them from filing competing applications against a license
renewal. Specifically, according to CSC,renewal expectayp- and limitations
on settlements make renewal challenges costly and futile.

12. Based On the evidence before us, we conclude that the existing
renewal system, as well as the initial licensing process, adequately takes
iDto account the competing demands of television broadcasters for the
television broadcast spectrum. Moreover, we find the lack of competing
applications against the renewal of home sbopping stations to be a coawpelling
indication that the level of competing demands for the spectrum utilized by
home shopping stations is minimal.

13. CQIJIP.l(itiM w:Ltp ~l"oadc:lyt B9'" Shopping S,rvices. The third
factor the Cable Act of 1'92 requires us to coneider is the role of home
shopping stations in providing competition to DOnbroadcast s.rviqes offering

NAB Comments at 9.

30 TV-49, Inc. (TV-49) Comments at 2-5; Jovon Br0a4c..ting COrfOration
(Jovon) Comments at 2-4; Roberts Broadcasting Company (Roberts) eomments at 1;
Pan Pacific Television, Inc. (Pan Pacific) Comments at 3; PoDce-Hicasio
Broadcasting, Inc. (Ponce-Nicasio) COIIIDInts at 3-4. All of the above are
minority-controlled license.s. Several non-minority-controlled licensees make
the same assertion. Video Mall Communications, Inc. (Video Mall) Comments at
1.1-1.4; KX Acquisition LP (KX) COnlUents at 3-4; Miller Comments at 3-5.

31 Silver King Comments at 48-49; HSN Comments at 36-37.

32 CSC Reply at 21.

33 ~. at 21-22, citing "TV License Renewals Since OCt. 1991,"
Broadcasting Magazine, April 12, 1993 at 62 (stating that from October, 1991,
only 11 competing applications were filed against 674 renewal applications).
However, we note that we instituted the settlement agreement policy which CSC
cites in order to prevent abuse by DOD ama~ challengers, while pre.erving
the right to file a competing application for legitimate applicants. Ii&at
Report and Qrder in BC Docket 81-742 (~.. of the BtnowAl Process), 4 FCC
Rcd 4780 (1989), recOP. granted in part and denied ip part,S FCC Rcd 3902
(1990) .



-8-

similar programming. 34 We stated in the l!2tice that twa aspects of the
competitive relationship appear to be implicated. :in adr:using this sttatutory
factor. First, we asked whether broa4caat sen-iee.' suf&r from potem::ial
commercial disadvantages as- a result of their cOIlIliniClll1-!mposec! pub.Lt.c
intere.at ohllgations, cd whether a CQDd.uaioD. that brcw'cMt hQII8 st.IatlPiDQ'
statiOD.ll are operating in the public int::erMt (thua EtD.titling them to local
cable carri~) is an appropriate rttfIPCDR to any c:ampet::ttivediapaJ:±t.y that
may exist. 3 The seccmd aapec:t. iD.val.".. the· ~an oE tthe puJ:tJ.ic ~st
in providing cable subac:ribers with c:anpatitift haIIe sbaJming optiona~

14. Few cOllll.-..ters chase to~ the first ±.saue. Milte:lDmllm and
Janet Taylor (Rozman aad Taylor) and lI:U.l-.r ....rt that lttoadcuters 'public
interest obligations do create a commerc:W diaad'va1:tt:age" althoUgh t:My
provide no substantiation of that claim. Miller adds that entitlement to
local cable carriage would r&duce the disadvantage.3. 'l11e National cable
Television Association, Inc. (lICTA), on the other hand,. states that the
broadcast licElDSe system creates a cOllllMlrcial disad:vaD.tage for cable
programmers, rather thaD. for home shopping station licensees. According to
BeTA, th~ costs of all broadcasters' public interest obligations is vastly
outweighed by their free use of the spectrum, which aliows licens~s free
access to the public. 39 NCTA contrasts this with the competitive enviromnent:

, for cable progranuners, whose only access to their intended audience is through
negotiated c~iage agreementa with cable and other video programming
distributors. DMA aaserts that competition with nonbroadcast prograan
providers is too narrow a criterion, because bome shopping stations compete
with virtually all other advertising distribution media, includtng magazines,

34 CSC asserts that Congress's concern with competition is not
applicable to home shopping services. Citing Congressional findings (set
forth in Sections 2(a) (9)-(11) of the 1992 Cable Act) that broadcast
t~levision prOVides important programming not generally available on cable
channels, CSC alleges that Congress is not concerned with broadcast
programming that is duplicated on cable; esc so classifies home shopping
programming. CSC Comments at 17. We disagree, b~cause Section 4(g) (2) of the
Act expressly directs the Commission to consider the r01e of home shopping
broadcast stations in providing competition with nonbroadcast services
offering similar programming.

3S Notice at 661.

36 !S.
37 Rozman

3. Id.

and Taylor Comments at 6; Miller Comments at 16.

39 NCTA Conunents at 9. This sentiment is echoed by Miller, which states
that the public service obligations are a small price to pay for free use of
the spectrum. Miller Conunentsat 16.

to NCTA Comments at 9.
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newspapers, direct mail, and tel.,bone ..rketing. 41 In that regard, DMA
alleges than none of these alternative ..dia is subject to statutory public
interest obligationa, and that adete~tionagainst home shopping stations
would alter"cqmpetition in the direct marketing business to the detriment of
the consumer. 42

15. The *,tice invited co_tnters to address specific public interest
obligations that broadcasters muat' ...t and the manner in which those
requirem~t8 maycr..te a cc.nercial illbalance with nonbroadcast program
providers. 43 " We provided as possible ...-ples the Commission rules that
regulate the location of a station' s ftin studio and that allot channels to
particular, often small, communities. 4 However, the limited comments
addressing this i.sue are conclusory and unsupported by substantiating data.
Thus, they do not provide informatioa upon which we can rely in determining
whether broadcast stations do in fact suffer from potential commercial
di.advantages as a result of their Commission-imposed public interest
obligatiOXIs.

"' 16. The second aspect of the competitive analysis, as we stated in
the Notice, inv6lves the question of the public interest in providing
competitive heme shopping options to television viewers. 45 The Notice
obeerv6d" that competition could be affected by a cable operator's having
either anownersbip or a ciwtractualinterest in a nonbroadcast provider of
homeslioppingprogramming." we therefore sought comment on whether cable
operators with either ownership or contractual interests in nonbroadcast
providers of home shopping programming have elected not to carry home shopping
broadcast stations or have treated such stations less favorably than
nonbroadcast home shopping services with which they are affiliated. We also

,Ig.

43 ,Notice at 661.

44'"
,Ig. at n. 13.

45 ,Ig. at 661.

46 The Notice s~ated that a contractual interest is created when a
nonbroadcast home shopping programmer has its presentation carried by a local
cable company and pays the cable operator a percentage of those sales that
originate from certain addresses or zip codes. under such an agreement, the
cable operator has a direct financial stake in the success of the nonbroadcast
home shopping programmer, and vertical integration is created by contract.
Id.
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requested coaaent on whether any .uch card.... clecJi.iOl1. have r ••ultl9 in
stifling competition and redueing the vi.wiDs choioea of the public.

17. With regard to the matters rai.ed, ..veral c~t.rs allege tha~

cable systems frequutly aDd unfairly cI:LlIOlr~t. agaiut be. .~iag
broadcast stations, while others cl.i. that -no suda cli.c~bI1D&t:l.OD occurs.
For exanple, NeTA assert. that cable syet.. may c:hoo.. not to garry broaclc::ast
home shopping stations because theirprogr~D8gerser.Uy duplicates that of
a chennel already available OIl Cabie, ~- the broa4cast station's
progra11ll1ing significantly l ..s desirable. IfC'l'A ... that, -to the' extent
that cable systems INlY f.vor nonbroadc.st hClID8 s"",i89 providers in which
they have an interest, the P~i solution is enforc,.,nt of antitrust la..,
rather than mandatory carriage. Contineatal CQlevisiOll, In4:l. (Continental)
contends that many cable OPerators with an OWfte~bip interest in nonbroadcast
home shopping progr&11ll18rs al.o carry~ .hoppiBg progr~D9 provicted by
entities in which they have no inter.st. 1 Cont1DeDtal a~ that, although it
has an ownership -interest in ave Network, Inc. (Q"IC), a ~ .bopping cable
program prOVider, its carriag. of ove aD4. _ i. sUtiler. . continental al.o
alleges that cable operators rec.ive c~.siClG8 frcra sal•• in tbeir frallClbJ.s.
area not only from. cable progr&llllling provided by _, but .lso from broadc••t
sales by HSN. 53 Finally, Continental contends that it provided substantial
distribution tb the former J.C. 'Penny Rome Shopping S.rvic., in whic~ it had
no ownership interest. S•

• , We also asked commenters whether we should disti~i.h between
ownership and contractual relationships in our aualysis. IsS. Miller is the
only c011ll1enter to address this question, asserting that we should not make
such a distinction. Miller Comments at 17-18. We s.. no compelling or
apparent reason to make such a distinction, and we will not do so in our
consideration of this issue .

• 8 Rozman and Taylor Comments at S-6; Miracle Rock Church (Miracl, Roald
C011ll1ents at 5-6; Association of IndePendent Television Stations, Inc., (IRTV)
Comments at 8. In addition, several commenter•••••rt that they have had
difficulty obtaining carriage, but make no factual asse~tion that this is
directly attributable to their home shopping format. Pan Pacific Comments at
16; Adell Broadcasting Corporation (Adell) C~t8 at 4; KX Comments at 5-6;
Ponce-Nicasio Comments at 1, 10; and Miller Comments at 2.

U NCTA Comments at 9.

50
lsi· at 11.

51 Continental Conments at 3.

52 ,Ig.

S3 Id. , n. 3.

54 ,Ig. at 3.
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18. W. initially DOte one of the findings upon which Congress
expressly based the 1992cahle Act: that vertically integrated cable systems
have an incentive and ability to favor their affiliated programmers. S5

However, based on the c~ts submitted in this proceeding, we cannot
determine whether cable ~rators with either ownership or contractual
interests in nonbroadcast providers of home shopping programming have
discriminated against hoIae shopping broadcast stations. None of the
commenters addressing this issue has submitted any specific information to
support its conclusions. On the other hand, with regard to Continental's
assertion that its carriage of QVC and HSR is similar, it does not distinguish
between HSN'. cable and broadcast progruning, failing to state whether and
under what conditione it carries HSN's broadcast programming. Moreover,
Continental repOrts tbJi it has "a pOtential ownership interest" in HSN
through stock options, making its carriage of HSN programming irrelevant to
the question of whether cable systems discriminate against home shopping
broadcast programming in which they have no ownership or contractual interest.
We believe that these factors diminish the value of Continental's assertions
in helping us determine how cable operators interact with broadcast home
shopping stations in which they have no ownership or contractual interest.
Accordingly, keeping in mind the basic Congressional finding, we will look
elsewhere in order to analyze the role of home shopping stations in providing
competition to nonbroadeast services offering similar programming.

19. In this regard, HSN and Silver King claim that home shopping
broadcast stations provide the principal ca.petition to cable home shopping
providers. 51 They allege that denial of carriage to broadcast~ shopping
stations would limit viewers to services offered only on cable. S8 However,
CSC asserts that any benefit from competition between cable and broadcast home

SS 'Section 2(a) (5) of the 1992 Cable Act. Congress has also expressed
its concern with other discriminatory practices by cable operators, and the
Commission has established rules and enforcement procedures to address these
concerns. For example, Section 19 of the 1992 Cable Act prohibits unfair or
discriminatory practices by vertically integrated programming vendors in
selling satellite cable and satellite broadcast programming to certain
multichannel video prograllllling distributors. ~ First Report and Order in MM
Docket No. 92-265 (Program Access), 8 PCC Red 3359 (1993). In addition,
Section 12 of the 1992 Cable Act prohibits cable systems or other multichannel
video distributors from pursuing coercive and discriminatory carriage
agreements with programming vendors. iH Notice of Proposed Rulemakinq in MM
Docket No. 92-265, 8 FCC Red 194 (1992).

56

Silver King Comments at 52; HSN Comments at 40-41.

58 They further state that denial of carriage would also deny cable
subscribers access to the local public service programming of broadcast home
shopping stations. Id.
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.hopping .ervice. is UDde%'1llined by growing: Qe-oll owner.~ip of QVC and HSB. 51
HC'l'Acl.ims that mandatory carriage would destroy c::ompet;1.tion in home shopping
programming, bec.use only broadcast stations would be ensured carriage on the
basic tier, while their competitors would have to vie for carriage in the
marketplaje of a proportionately diminished number of available cable
channels. 0 .

. 20. Continent.l, _serting that HO's cable and bro.dcast prograftllling
have es.entially the .... products and format, contends that competition has
not produced materi.lly different programming services. Therefore, according
to Continental, requiring carriage of both a nonbro.dcast and a broadcast home
shopping channel could diminish the mvJh gre.ter program diversity that it
claims exists between other services. In .ddition, Continental suggests
that a cable operator that carries HSN's cable channel should not be required
to carry an HeR-affili.ted broadc.st st.tion tbat is largely d~plicative of
the cable version. Moreover, Continental clailM that must-carry of home
shoppi.ng broadcast st.tions would result in BSB's baving an unfair market
.dvantage over QVC and any new market players, because it would enjoy carriage
of both its broadca.t (through mutt-carry) and it. cable (through negotiated
agree~ts) progr.~ng .ervices. 3 At the .... time, Continental al.o
contends that granting mu8t-carry statu. to home shopping stations would
encourage new entrants into the market, by forcing home shopping programmers
either to purchase or affiliate with broadcast stations in order to have
guaranteed access to a cable channel; Continental claims that the Commission
would be replacing the marketplace in determining the level of home shopping
programming. Sf

21. Valuevision further addresses the effect of our public interest
determination on new market entrants. Claiming that the television home
shopping industry is highly concentrated and vertically integrated,
Valuevision asserts that must-carry is essential to the ability of new home
shop~ing program providers to obtain and maintain access to cable subscribers,

59 CSC Comments at 17-18. In this regard, Valuevision International,
thc. (Valuevision) provides detailed information concerning the extent of
common ownership of QVC and HSN. Valuevision Reply at 9-10.

60 NCTA Comments at 9-10.

61 Continental Comments at 4. Continental specifically cites such cable
channels as Court TV, the Discovery Channel, Black Entertainment Television,
and the Learning Channel.

62

63

,Ig.at 5, n. 4.

.!!ii. at 4-5.

I,g.
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who compose the -.jority of television viewers.'S Valuevision adds that
without carriage, many such small program providers have failed. 66

22. We reject the claims of some commenters that grant of must-carry
status would create an unfair competitive advantage for broadcast home
shopping stations in general, and for HSH in particular. Proponents of that
view seem mistakenly to assume that HSN, for example, could enjoy two channels
on a cable system, one broadcast and the other nonbroadcast. However, cable
operators are not required to carry specific cable home shopping program
providers (such as HSH, avC, or any combination of these cable services) .
Further, Continental's sugg~stion that a cable system already carrying HSN's
cable programming not be required to carry a home shopping broadeast station
ignores the fundamental purpose of congress's must-carry scheme: preservation
of local television service ~ the local public interest programming provided
by these broadcast stations. 7 Moreover, the must-carry system reflects a
balance between that purpose and the contractual carriage agreements between
cable operators and progra~rs.68 Finally, we note that Congress expressly
based the 1992 Cable Act on a finding that vertically integrated cable systems
have an incentive and ability to favor their affiliated programmers. 59 We
find no evidence in the record that Congress's general finding is not
applicable to the specific environment of home shopping programming.
Moreover, we seek under this criterion to enhance the menu of competitive
choices available to viewers who desire the advantages of home shopping. In
this regard, we believe the public would not be served by diminishing the
competition to cable home shopping services. Accordingly, we conclude that
the existence and carriage of home shopping broadcast stations play a role in
providing competition for nonbroadcast services supplying similar programming.

23. In SUJmlllry, we find that each of the three factors which Congress
directed us to consider in our analysis leads us to conclude that home
shopping stations are serving the public interest. We shall now turn to other
matters that may also affect our determination.

24. The Notice requested comment on other matters, besides the three
factors specifically enumerated by Congress, that we could examine in deciding
whether home shopping stations serve the public interest. We invited
commenters to address in particular whether the assumptions underlying the

Valuevision Reply at 7-11.

66 ~. at 7. Valuevision cites Tel-Shop, The Fashion Channel, The Value
Club of America, and America's Shopping Channel.

67

68

69

Sections 2(a) (9)-(11) of the 1992 Cable Act.

Broadcast Signal Carriage Issues at 2988.

~ 1 18, above.
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deregulation of the comMercial guidelines are atill valid,'O and whether home
shopping stations provide a needed or valuable service for people who either
lack the time or the ability to obtain goods outside the home or who otherwise
benefit from the type of marketing process involved.'l Commenters were also
iDVited to submit information regarding how home S~ing broadcast stations
have been meeting their public interest obligations.'

:ZS. 1\IIumntigpe of Deregulation. In eliminating restrictions on the
amount of commercial programming a station could broadcast, the Commission
ass~d that viewer preferences and market forces would govern commercial
loads and that stations would not survive economically if viewers were
dissatisfied with the level of commercialization.'3 The COMmission also
~ressed its preference for direct viewer control over content through the
reflection of their preferences in ihe market rather than governmental
regulation of programming content.' Several ~nters addre.'Jd whether
these assumptions are still valid in today's video marketplace.

26. CSC, for example, notes that the Conmission premised the
deregulation of commercial time on the assumption thfi market forces would
protect the public.from excessive commercialization. However, according to
CSC, use of a home shopping format allows licensees to "evade" market forces,
thereby demonstrating that the market has failed. 77 CSC also argues that the
~992 Cable Act and its legislative history demonstrate Congress's belief that
the market has failed to control commercial levels, thereby prompting this

70 We emphasize that this discussion is limited to the assumptions
behind the deregulation of the commercial time requirements and has no bearing
on any other action taken in the Television Deregulation proceeding.

71

,72

73

74

H'otiqe at 661.

~.

Television Deregulation at 1101-05.

~.

CSC Comments at B, citing Televisian Deregulation at 1105.

75 HSN and Silver King assert that home shopping is the type of format
that the Commission had in mind in 1984 when it deregulated·commercial time.
HSN Comments at 27; Silver King Comments at 13 (citing Television Deregulation
at 1087-88, 1103). CSC cites prior Commission policies toward
commercialization before 19B4. CSC Comments at 5-8. However, Congress has
directed us to make our public interest determination notwithstanding prior
proceedings. Therefore, we cannot rely on the conclusions that the Commission
reached either before or in Teleyi,io» Deregulatign. Nevertheless, we can
seek to determine whether the assumptions upon which the Commission based the
deregulation of commercial time are still valid.

76

77 CSC Comments at 9.
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proceeding." Purther, esc clai.. that CODIT's,'s recent institution of
~rci.l liad1:sdut:ing cMIck_'s prosrr~Dg , demonstrates the failure of
mark.tforc.. to pr.vent exc••sfve c~rcialbationduring such
progrllltllfting. 0 DB, on the other band, cit•• the commercial success of HSN
and'argUes that market forc.s have succeeded in reflecting viewer preferences,
as the'Commisaion predicted in Ttl.yi'j00 , Qlrta»laU9D. 1 NIMA asserts that
new: fOrm8 of "ideo 'adY.rti8iDg, including program length cotmllrcials, are made
poseible only by cOl1llUllllr intere.t, and that they are a product of the
connercial flexibility that the Commis.i~n believed would develop in response
to the deregulation of commercial time.'

27 • "There is no evidence that the ....rketplace has failed to serve
television viewers with its evolution to the present number and variety of
home shopping services. esc's claim that the use of a home shopping format
allows bro.dcaeters to "evade" 'market force. is not supported by any data.
Indeed, the record clearly daMonstrate. that market forces have revealed a
desire alllGhga significant nUilber of t.l.vi.ion viewers for home shopping
programming. 'We, find no're.8on to believe that home shopping stations would
survive in an increasingly competitive "id.o marketplace if viewers were
dissatisfied with their level of commercialization. We also disagree with
CSC's interpretation of the 1992 Cable Act and its legislative history. We
not. that the pa~..ge8 cited by tac expr...ly state that ~he Commission would
uildertake a:~~ review of the overall regulatory treatment of home
shopping stations, which includes commercial time limits. They do not express
a finding that the _rket~la~ had'fail.cl to control the level of
commercialization. Had congress found that the market had failed, we believe
that it ~uld specifically have 80 stat.d.

28. Slryig•• Provide4 by' Home 'hoRJinq Stations. We also asked in
the Hotige'wh.therhome shopping stations provide a needed or valuable service
forp.opl~ 'Who .ither lack the time or the ability to obtain goods outside the
home or who ·otherwis. benefit ·fromthe tyPe of marketing process involved. 83
No commenter disputes that home shopping stations meet such specialized needs.

78~.. at 9-10; CSC Reply at 8-9, citing 138 Congo Rec. E2908 (Statement
of Rep. Eckart, asserting that the 1992 Cable Act requires the Commission "to
conduct a ~ DQX2 review of the 'overall regulatory treatment of [home shopping
stations], notwithstanding prior proceedings the FCC has conducted which may
have permitted or had the effect of encouraging such stations' practices").

79 ~ The Children's Television Act of 1990, 47 U.S.C. Sections 303(a),
303 (b) , and 394.

80

81

82

83

NAB Comments at 7, citing Television Peregulation at 1104.

NIMA Comments at 5-7, citing Televisign peregulation at 1105.

Notice at 661.



-u-

several cOIIIIaeI1ters84 state tbat they provide valuable .ervices to the disabled.
and others confined to their boMes, the elderly, f.-ilies without ti~ to shop
by other meane, people wit~t ready access to r.taU outlets or who•• outlet.
do not stock the goode they want, people without cars or o~r t:rQBPOrtation,
people who dislike shops)iDg, and people • are afraid of violent cr:i,... in
conventional shopping ar... Accor<Singly, based on .the record be(ozoe us, we
find that home shopping stations provicle an illPOrtant servioe to vie.rswho
either have difficulty obtaining or do not otherwise wish to purchase goods in
a more traditional manner.

29. Public Interest ObliqatiQDI. Cca.enters were also invited. to
demonstrate how home shopping stations have satisfied. their Obligation to
addreas the needs and intereats of their c~it:les of liceD8e. In r.spc>nae,
we have received detaiied listings of the public int.rest prograllllling of many
licens.es of home shopping st.tions. 8S AccordiDg to these submissions,
licensees of home shopping st.tions ha'lre addr..sed such i.sues as drug and
alcohol abuse, AIDS, r.ce rel.tions, hamelessDess, basic legal knowledge for
non-BDglish-speaking viewers, and loc.l political debate. and electiqn
returns. These conmenters ••••rt that home sbopping stat10u utili.e a
variety of formats. for this type of progr...u.ng, ,lrluding public .ervice
announcements (PSAs) and program length f ..tuzoea. Silver Xing atates that
its principal public interest program is ~ Xpyr Iltert,t (lit), • 4.5 minute
loc.lly produced program that gener.lly .irs cooe each hour. Accordil'lSJ to
Silver King, it covers some issues in single part. aDd others in multiple
segments . Silver King also assert. that 1n's f~t consi.ts of interviews
with community le.de~s and experts, disCU88ions, d8m0Dstrations, and per.on
on-the-street interviews de.igned to elicit local opinions. Silver Xing
further asserts that the CClI'IIbission has recognised m ••• b9Aa UeJt newa
interview program that qualiiies for an exemption under Section US (.) of the
Cot1IIlUnications Act of 1934.· Finally, .ccoJ;'cSing to Silver Xing, e.ch of its
stations airs four hour. each sunday of non-ln noraentertaimDeDt prograallling,
Which has included Persian War update., live local election coverage, weekly

84 HSN Comments at 33-34; Long Fandly p.rtnership (LoDg) COnInents .t 5
6; Adell Comments at 3; Mir.cle Rock Comnwnt••t 4 (Mir.cle Rock i. t~
proposed assignee of a station already .ffiliated with HSN); DNA Comments at
6; Silver King Comments at 45; and Ponce-Nic.sio Comment••t 12.

85 Among the c~ters submitt.tng such infoJ:'1R8tion were TV-49, Vidto
Mall, Jovon, Channel 63, Inc. (Channel 53), Robert., Re,ding Broadcasting,
Inc. (Reading), Pan Pacific, Long, Silver King, IX, Miller, Black.tar
Communications of Florida, Inc. (Blackstar Florida), BlaCkat.r CQmmunicationa
of Michigan, Inc. (Blackstar Michigan), and Bl.ckstaJ;' Communicat~ons ~f

Oregon, Inc. (Blackst.r Oregon) .

86

87

88

See, e,g., Silver King Conments at 25-32.

~. at 25-28.

Silver King Broadcl.tinqpompany, 3 PCC Red 2819 (1988).
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reports from a local Member of Congress, and programs on Persian and Islamic
culture. 89

30. In addition, Silver King contends that its stations meet or
exceed the former levels of public interest programming that required full
Commission review of renewal under previous Commission policies.
Specifically, in determining whether the public interest would be served by
renewing the license of a commercial television station, the Commission
reserved to itself the review of each station's program performance where,
during a composite week, less than 5% of the station's broadcast time had been
devoted to local programming, 5t to news and public affairs, and lot to total
nonentertainment programming. Silver King states that its stations average
7.6% local programming, 7.6tnews and public affairs programming, and 10.2t
total nonentertainment programming weekly. Finally, several commenters submit
evidence that their stations' proportion of local and public interest
programming meets or exceeds that of most independent UHF television stations
in their respective markets. 90

31. Based upon the record before us, it appears that the chosen
format of home shopping stations generally does not preclude them fr()m
adequately addressing the needs and interests of their communities of license.
We observe that we have never denied the license renewal application of any
home sho~ping station, thus indicating that these stations have been able to
meet the Commission's standards on public affairs programming responsive to
issues confronting the local community, as well as standards on indecency and
political or emergency broadcasting. Indeed, with regard to serving the needs
and interests of children, as with all public interest considerations, home
shopping stations must comply with the same rules that apply to other
television broadcast stations. 91 Accordingly, having reviewed the variety of
ways in which home shopping stations meet their public interest obligations,
we now turn to an issue not expressly mentioned in our Notice, but raised by
several commenters.

32. Effect on Minority Ownership of Television Stations. Several
commenters assert that a determination that home shopping stations are not
serving the public interest would have a devastating effect on the minority
ownership of television broadcast stations. 92 NABOB asserts that only 20
commercial television stations, seven of which carry a significant amount of

89 19. at 28-30.

90 Channel 63 Comments, Exhibit E; Silver King Comments at 24, Exhibit
4; Jovon Comments, Section II.

91 ~ Memorandum Opinion and Order in MM Docket Nos. 90-570 and 83
670, 6 FCC Rcd 5093, 5096 (1991), recon. denied, 7 FCC Red 3197 (1992)
(Policies and Rules Concerning Children's Programming) .

92 See. e.g., NAB Comments at 9.
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home shopping programming, are owned by African Americans.'3 According to
Silver King, HSN is also affiliated with two jf the seven Asian-owned stations
and one of the seven Hispanic-owned stations. 4 Silver King and HSN state
that the latter is affiliated with 30t bf all the nation's minority-owned
television stations.'S Since 1986, according to HSN, it has funded the
acquisition or construction of seven minority-owned stations and has furthered
the development of others through affiliation agreements that have been the
owners' only source of financing.'5

33. According to esc, because home shopping stations often devote 90t
or more. of their broadcast day to sales presentations provided by an often
distant, non-minority-owned programmer, the licensees have little actual
opportunity to influence the stations' programming. 97 The Commission's
minority ownership policies are intended to enhance the diversity of views and
information available to the public, CSC argues, and this goal is not achieved
by home shopping stations.'S

34. In this regard, however, we note Jovon's assertion that 49~ of
its broadcast day is nonentertainment programming and Pan Pacific's assertion
that it devotes only 25' of its prime-time programming to home shopping." In
additio~, Miracle Rock asserts that the station that it seeks to purchase airs
non-HSN programming for more than sot of its broadcast day. 100 Moreover, even
if a minority-controlled station devotes 90t of its broadcast day to HSN's

NAaQB Comments at 1.

'4 Silver King Comments at 38, n. 54, citing National Telecommunications
and Information Administration, "A Statistical Analysis of Minority.:.owned
Commercial Broadcast Stations Licensed in the United States in 1992" (November
20, 1192).

95

95 HSN Comments at 17-20. See also 1 10.
licensees are Jovon, Roberts, Ponce-Nicasio, Pan
Blackstar Michigan, Blackstar Oregon, and TV-49.

Among the minority-owned
Pacific, Blackstar Florida,

'7 CSC Reply at 10-13. CSC contends that HSN's affiliation agreements
improperly delegate programming authority and ~ fA£tQ control of the stations
to HSN. CSC therefore urges the Commission to nullify all contractual
provisions which condition financing of the station on strict adherence to
HSN's program schedule. We believe that such an action is not appropriate for
this proceeding. If CSC believes that HSN is in ~~ control of one or
several stations in violation of the Commission'S rules, it is free to
demonstrate such control in a more appropriate, adjudi~ative proceeding.

98

9'
100

CSC Reply at 10-13.

Jovon Comments at 5; Pan Pacific Comments at ii.

Miracle Rock Comments at 2.
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programming,. as claimed by CSC, the licensee still retains both the
opportunity and the responsibility to cpntrol the station's programming
generally, and its public interest programming specifically. We thus conclude
that minority-controlled licensee. of home shopping stations enhance the
diversity of views and information available to the public.

35. As we have found earlier, it appears that home Shopping stations,
including those that are minority-owned, have generally been meeting their
programming obligations. Moreover, several minority-controlled and other
small and marginal station ~icensees have stated that their stations currently
operate only beca~e of their affilia~ion_withHSN. 101 We also note the
express assertions of several minority-owned licensees that the income·from
their affiliation with HSN allows them to finance gublic interest programming
that they otherwise would not be able to provide. 1 2 For example, Pan Pacific
states that it ~roadcasts Chinese language news and other public interest
programming approximately 1.5 hours each night during prime time. 103 Given
the number of minority-owned television stations that are affiliated with HSN,
we find that requiring home shopping stations to substantially modify their
format would have a,destabilizing impact on the minority ownership of
television. stations. Likewise, we believe the record demonstrates that the
home shopping affiliation is important to the efforts of a number of small and
marginal stations to continue to operate and serve the public interest. 104

36. Accordingly, based on a wide variety of factors, we conclude that
home shopping stations are serving the public interest, convenience, and
necessity. We thus find no need to require such stations to modify their
program formats in order to retain or obtain renewal of their licenses. We
also reject CSC's suggestion that such stations, due to the level of their
commerci~l programming, should receive no renewal expectancy. Section 4(g) (2)
of the 1992 Cable Act directs the Commission not to use home shopping
stations' format as a basis to deny them a renewal expectancy, even if their
commercial programming is found not to serve the public interest. Moreover,
independent of whether we have the authority to deny a renewal expectancy to
home shopping stations, the record reflects no detriment to the public caused
by their existing program operations.

PROCKSS rOLLOWIRG PUBLIC IHTKRBST DBCISIOR

Mandatory Carriage of Hame Shopping Stations

37. Given our conclusion that home shopping stations are operating in
the public interest, Section 4(g) (2) of the 1992 Cable Act seems to suggest

101 See n. 30, above.

102 Blackstar Florida Comments at 1; Blackstar Oregon Comments at 1; Pan
Pacific Comments at 3.

103

104

Pan Pacific Comments at 10.

See n. 30, above.
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that such stations are automatically eligible for mandatory cable carriage.
However, the Hotice stated that another option alight be to find that home
shopping stations, although operating in the public interest in such a manner
as to warrant ciniinued authorization and reuewal, do not warrant mandatory
cable carriage. 0 Noting that the l~. of the Act appears to pr.clude
such a conclusion, we asked. coanenters to ac1dr..s whether the 1992 Cabl. Act
permits the latter approach and, if so, wbat crit.ria we might ute to
distinguish those home shopping stations entitled to carriage. 10

38. Several coaaenters assert that the Act does not allow the
Commission to authoriz. the continued operation of .~ shopping stations
without making them eligible for mandatory. caX'riage. 0 Smql1a claiu that
the must-carry rules have been UPheld only becaWi. they.art content-neutral,
and that the must-carry system would be ~eOP&rdi.ed by not granting .
eligibility to home shopping stations. 10epposing mandatory carriage in. .
general, Time Warner Entertainment COIlIP&I1Y, I.. P. (Time Warner) aa.ertsthat
broadcast and nonbroadcast home shopping progr~ are siaU.l~r, and !=hat
cable operators should have the discretion to dater.ine wbich would best meet
the needs of its subscribers. lOt Time Wa~.r aDd llCTA argue that home
shopping stations do not carry the quality public itterest progX'~ing that
Congress crafted the must-carry rules to protect. ll Thus, according to NCTA,
mandatory carriage of home shopping stations would displac. cabl' channel
space that could otherwise carry more substantive news prograrmning, such as
CNN or c_span. 111

39. We are not persuaded that the 1992 Cable Act would allow the
continued authorization of home shopping stations without granting them
eligibility for mandatory carriage. The plain l~e Of Section 4(g) (2)
provides that the Commission °sball" qualify such atatiQD8 for mandatory
carriage upon a finding that they are serving the public interest. We have
made such a finding. Commenters opposing this interpretation have failed to
prOVide a reasonable means to read the statute otherwise. Moreover, we agree

105

106

Notice at 662.

108

107 NAB Comments at 10-11i INTV Comments at 8; Silver King Comments at
54i Rodney A. Smella (Smolla) Reply at 1-3.

Smella Reply at 1-3.

109 Time Warner COIlIMIlts at 5. In addition, as discussed in 1 20,
above, Continental opposes the granting of must-carry status to home shopping
stations. In opposing mandatory carriage, NCTA makes some of th~ same
arguments. For the reasons set forth in 1 22, above, we reject those
arguments.

110

111

NCTA Comments at 3-8; Time Warnef Comments at 4, 7-8.

NCTA Comments at 3-8.
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with Smolla that the failure to qualify certain licensed stations based upon
their programming decisions would place the content-neutrality of the must
carry rules into s.r~cus doubt, thereby jeopardizing their
constitutionality. liZ we conclude that as long as a home shopping broadcast
station remains authorized to holf a Commission license, it should be
qualified for mandatory carriage. 13

CoordiDatioDwith the Must-Carry Rul••

40. We address now how to coordinate the activation of home shopping
stations' must-carry rights with the rules adoPied in the general mandatory
carriage and retransmission consent proceeding. 14 Cable systems were
required to begin carryinq their full complement of must-carry broadcast
stations by June 2, 1993, 15 and broadcast stations were required to make
their initial must-carry/retransmission consent elections by June 17, 1993. 116

Silver King states that home shopping stations will be excluded from the pool
of local broadcast stations for the purpose of mandatory carriage for at least
six months, because: (1) the note to Section 76.58(a) of the Commission's
rules prohibits cable systems from deleting or repositioning local commercial
television stations during a major ratings ascertainment period (such as will
occur in July, 1993); (2) Section 76.58(a) of the Commission's rules directs
cable system operators to provide 30 day.' notice to a broadcast station
before deleting or repositioning that station; and (3) retransmission consent
agreements should be completed by mid-August, which will further finalize
cbannel carriage and positioning. 11' Accordingly, Silver King requests a
blanket waiver of the 30-day notice requirement, thereby permitting cable
systems to add home shopping stations that elect must-carry status immediately
upon receipt of their must-carry elections. l18

112 In upholding the constitutionality of the 1992 Cable Act's must
carry provisions, a three-judge panel from the U.S. District Court for the
District.of Columbia found that they were content-neutral and thereby subject
to a less rigorous First Amendment standard of review. However, the court
noted that the restriction of a particular type or character of speech might
subject a regulation to strict scrutiny. Turner Broadcaeting System. Inc. v.
F.C.C., Consolidated Nos. 92-2247, 2292, 2294, 2495, 2558, Memorandum Order
(D.D.C., April 8, 1993) slip op. at 18.

113
~ Section 2(a) (11) of the 1992 Cable Act.

114 Broadcast Signal carriage Issue,.

115
lsi· at 2972-73.

116 lsi· at 3002.

117 Silver King Reply at 5-6.

118 For the same reasons, Silver King also requested that the Commission
adopt a Report and order in this proceeding before June 2, 1992. That request
is now moot. However, we note that in assigning different schedules in the
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-n. We deny the waiver request. A party. seeking waiver of the
Commission Is rules b4aars. the substantial burden of de1llOll8trat~ that the
public interest will be served by grant of the .aiver request. 1 , In the case
before us, silver King has failed to detftOnstrate that it would be unfairly
harmed by application of the notice reqUirel'll8l1t. Specifically, Silver lting
has not shown that a significant number of cable systems carry enough
broadcast stations on a must-carry basis to allow them to reject carriage of
home shopping stations. It also has the burden of demonstrating that the
public interest reasons supporting the notice requirement will not be harmed
by grant of the waiver request. Silver ICing has made no such showing.

42 . We must now establish the schedule for implementing the carriage
of horne shopping stations,an issue not otherwise addressed in detail by the
cominenters~' Pending our determination in this proceeding, ,cable sy8tems were
not rej8ired to carry home shopping stations, as defined by our interim
rule. 1 0 We have concluded here, however, that home shopping stations are to
be treated similarly to other stations for purp088S of cable carriage. Thus,
these stations are, in terms of cable carri~e rights, effectively equivalent
to newly operating television stations. Accordingly, wesha11 commence the
process of implementing these stations mandatory carriage, channel position,
and retransmission consent rights on the sa.. general schedule established in
Section 76.64(f) (4) for new stations making their initial election. Home
shopping stations mUst make their initial must-carry!retJ:ansmiss!Qn consent
elections bI 30 days after publication of this Report and Order in the lederal
Regi'e-l.U. ·'l'hoae stations that elect undatory carriage must also notify
cable operators of their preferred cha1V1el positions by the same date. The
initial channel position and mandatory ca~riage obligations for stations not
currently carried and that do select mandatory carriage by 30 days after
publication of this "port and Order in the lederaI Register will take effect
on OCtober 6, 1993, in order that these carriage obligations may be
coordinated with the other obligations that take effect on that date.
Stations eligible for mandatory carriage that are already being carried will
become subject to the mandatory carriage reqUirement (subject to the channel
capacity and other limits set .forth in the rules) upon publication of this
Report· and .Order in the Pederal Reqister.

1992 Cable Act to the home shopping and general must-carry proceedings,
Congress contemplated that this proceeding might not be completed at the time
desired by Silver King.

119 WAIT Badio VI PIC.C., 418 P.2d 1153 (D.C. Cir. 1969).

120 47 C.P.R. Sec. 76.S6(b) (I?).

121 This applies only to those stations tentatively defined as home
shopping stations in Broadcast Signal carriage Issues at 3003. Stations not
meeting that definition were required to make their initial elections on June
17, 1993.
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COELUIIOIf

43. Based on the information submitted in this proceeding, we find
that broadcast stations that ~~. 'predomi~tly.utilizedfor the transmission
of sales presentation8 or program length commercials serve the public
interest.' Furthe~, weqUalify.s\lch stations as local commercial .television
statioi!2for the purposes of cable carriag. upon adoption of this Report and
2mn.

A. Regulatory Flexibility Analysis

44. The Commission'. final regulatory flexibility analysis for this
iapor1C and Q;:4.r is set fo%'th in Appendix B.

B. Ordering Clauses

45. Accordingly, IT IS ORDERED that the request of Silver King
Communications, Inc. for waiver of Section 76.58(a) of the Commission's Rules
IS DENIED.

46. IT IS FURTHER ORDBRED that, pursuant to the authority contained
in Sections 4 and 303 of the Communications act of 1934, as amended, §§ 154
and 303, and Section 4(g) of the Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, Part 76 of the Commission's
Rules, 47 C.F.R. Part 76, IS AMENDED as set forth in Appendix C, effective 30
days after publication of this Report and Order in the Federal Register.

47. IT IS FURTHER ORDERED that, pursuant to the need to avoid
disruption to cable subscribers and broadcast television stations during the
transition to the new broadcast signal carriage rules and the authority
contained in the Administrative Procedure Act, 5 U.S.C. §553(d) (3), home
shopping stations that are eligible for mandatory carriage and that are
already being carried will become subject to the mandatory carriage
requirement upon publication of this Report and Order in the Federal RegiSter.

122 A substantial portion of the comments submitted in this proceeding
discuss whether the Commission has the constitutional authority to restrict
the operation or carriage of home shopping broadcast stations, pursuant to the
lesser First Amendment protection afforded to commercial speech. Because we
are enacting no such restriction, we need not address this issue.
Nevertheless, we note the Supreme Court's recent admonition that government
regulations not "place too much importance on the distinction between
commercial and noncommercial speech." City of Cincinnati v. Discovery
Network, Inc., No. 91-1200, slip op. at 14 (U.S. March 24, 1993). We also
believe that denying mandatory carriage to home shopping stations would bear
no relationship to the goals of the must-carry rules, i.e., the preservation
of local television service and the local public interest programming provided
by broadcast stations, thereby casting serious doubt on the constitutionality
of such an action.
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48. IT IS FUR'rQR ORDBRBD that MM Docket No. 93-8 IS TBRMINA'J'8D.

c. Mditional IpfPrMtiQD

49. For additional information on this proceeding, contact Paul R.
Gordon, Mass Media Bureau, (202) 632-6357.

PBDBRAL cc::MIOJfIaTIONS CCMlISSION

t/L-t~
Wi~liam P. Caton
AptingSeQretary
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APPDI):IX A

Adell Broadcasti~ Corporation
Association of !ndependent Television Stations, Inc.
Blackstar Communications of Florida, Inc.
Blackstar Communications of Michigan, Inc.
Blackstar Communications of Oregon, Inc.
Center for the Study of Commercialism
Channel 63, Inc.
Continental Cablevision, Inc.
Direct Marketing Association
Home Shopping Network, Inc.
Jovon Broadcasting Company
XX Acquisition LP
The Long Fami~y Partnership
Miller Broadc"ting, Inc.
Miracle Rock Church
National Association of Black owned Broadcasters, Irtc.
National Association of Broadcasters
National Cable Television Association
National Infomercial Marketing Association
Pan Pacific Television, Inc.
Ponce - Nicasio Broadcasting, Inc.
Reading Broadcasting, Inc.
Roberts Broadcasting Company
Mike Rozman and Janet Taylor
Silver King Communications, Inc.
Rodney A. Smolla
Time Warner Entertainment Company, L.P.
Video Mall Communications, Inc.

IJII'OIUlAL COMIIDIS

Hon. Robert E. Andrews, united States House of Representatives
Martha M. Belluschi
Michael J. Caracciolo
James J. Close
Barry Lee Cobbs
Jim Congleton
Cumberland County College
Vivian I. Davis .
Brad Foltyn
William A. Gurley
Dorene V. Holloman
Maria J. Kayes
Hon. John F. Kerry, united States Senate
Hon. William Lipinski, United States House of Representatives
Christina M. Long


