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APPBHDIX B

Pi..l Requl.tory P1fX1bility AD.ly.i.

Pursuant to the Regulatory Flexibility Act of 1980, the Commission's final
analysis is as follows:

I. Need and ouroose of this action. This action is taken implement the
provisions of the Cable Television Consumer Protection and Competition Act of
1992 relating to the development of mandatory cable carriage of home shopping
stations.

II. SUmmary of issues raised by comments in response to the Initial
Regulatory Flexibility Analysis. No comments were received in response to the
Initial Regulatory Flexibility Analysis. However, comments received in
response to the Notice of Proposed Rulemaking indicate that small, independent
television stations that broadcast home shopping programming are concerned
about their ability to compete effectively with television stations carried on
cable systems.

III. Significant alternatives considered and rejected. We considered two
other options before adopting the policies and rules set forth in this Report
and Order. The first option, to terminate the authorization of home shopping
stations, would impede the ability of small, independent television stations
that broadcast home shopping programming to compete effectively with
television stations carried on cable systems. The second option, to continue
authorization without eligibility for mandatory cable carriage, would seem to
be prohibited by statute. It would also fail to provide cable subscribers
with the access to local news and public affairs programming that Congress
intended to foster in passing the 1992 Cable Act.
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U'IIIIDIX C

Part 76 of Chapter I of Tit~e 47 of the Code ot Federal Regulations is amended
as follows:

Part 76 - - CABLE TELEVISION SDVICE
Section 76.56 is revi.ed as follows:

§ 76.56 Signal carriage obligations

Section 76.56(b) (6) is removed.
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Part 76 of Chapter I of Title 47 of the Code of Federal Regulations is amended
as follows:

Part 76 -. CABLB TBLBVISION SERVICB
Section 76.56 is revised as follows:

5 76.56 Signal carriage obligations

Section 76.56(b) (6) is removed.
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Separate State.-e.t
of

Chairman J.... H. QtteUo

In tIM Ma..... of I_.._.tat. or Section
4(1) 01 the C.ttle Tele.....o. Consumer
PrMectIoa .IUI Competlt_ Act of 1991, MM
Docket No. 93-1.

nc 1992 Cable /Id diNctcd the Commission
to delcrmiac wbetbcr television SWiofts that are
"predomiDlftdy utilized for the llanlmission of
sales presentations or prolnm length
commercials· serve the public iatercst. This
delcnninalion is to be bued 011 dnefactors: the
viewing 01· . Ilome shoppia." ltations, the
compodng demands for the ....._ occupied by
sucb stations. and the extent to wbicb they
compete with. shoppiag terVicea provided by
nonInadcast serviceL BIlled 011 die mconI before
us. and u dclcribed ia the Rqon Md Order, I
concluded Ibat home sboppina .uons serve the
pUblic intereSt As a consequence. they now
qualify for "must carry" status.

However, apart from the criteria esaablished
in the 1992 Cable Act, I am aware of strong
sentimcnt·that such stItioaI are inconsistent with
the overall public interest mandate of the
Communications Act. ~e. e.,., H. Rep. 102-628
at t03..()4 (Additioaal Views of Messrs. Ritter,
Tauzin, SlaUcI'y, Kostmayer, Oxley aod Fields).
For that reason, I believe it would be appropriate
for the Commission to initiate a more general
reexamination of the issue of commercialism as it
relates to the public interest

A separate proceeding is desirable for a
variety of reasons. First, I believe it would
comport more with the concerns I have heard
expressed about commercialism. Second, I am
concerned that a dccisionin this proceeding to
exclude home shopping saations from must carry
status solely because of their content would have
jeopardized the legal defense of the must carry
rules.l Finally, the public interest standard
assumes that the Commission will continuously
evaluale changes in lhe media environment and in
tcchnology that affect its meaning.

The public interest standard of the
Communications Act is the basic statutory
charter under which broadcasters operale. But
while the overall requirement is a COIlSlal1l. its

meaning changes over time to account Cor the
evolution of the mass media. consumer needs and
audience expectations. The changing nature of
this continuing mandate may best be understood
by gaining some historical perspective.

A arid History 01 'he Public: In'ne.'
Standard

When Coopess enacted the Radio Act of
1927, it borrowed the expression "public
inlClCSl. convenience or necessity" from the faeld
of ntiIroed regulation but did not independently
define the 1enR.2 The Communications Act of
1934, which superseded the Radio Act and creaICd
the FCC, continued to leave the term "public
interest" undefined.3

Coagress purposefully left the regulatory
s...... open, with the details 10 • filled in by
die R:C CMr lime. TIIis had much 10 do wida tbe
flCt thIl radio wu a new and complicased
teehnololY. 'Ibc fCC's broad powers were baed
on the uaunaptioa that "Congress could Deilber
forelCle nor easily comprehend . • • the hiably
complex and rapidly expanding na1UJ'e of
commUlikations teehnology."4 The Supmne
Court atrumed in FCC v. Pottsville Broadcastillg
Co., that &he public interest standard is "u
~ as abe c:ompticaIcd factors for judament
in such a fdd of dclepled authority permit." lAd
noced .. tbe appIQICh is ", supple instrumeat
for the exercise of discretion."5

The public interest is not just a flexible
standard; it is expressly forward-looking. For
example, in 1983 Congress added a new section 10
the Act establishing "lhe policy of the UniU:d
States to encourage the provision of new
technologies and services to the public."6 The
Supreme Court similarly has recognized that
"because the broadcast industry is dynamic in
terms of technological changer,] solutions
adequaae a decade ago are not necessarily so now,
and thole aa:epl8ble today may well be oubnoded
10 years hence."7

Consequently, I believe the Act directs the
FCC to gauge the public interest by looking to
the Cuture, not the past. II simply is impossible
to define the public interest merely by examining
what it may have meant in 1929, or even 1969. A
quick survey of past decisions underscores this
point.
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the stations were devoted to a "news and music"
formaL. The Commission infonncd the stations
by letter that full-term license renewals had been
denied because their program schedules consisted
"almost entirely of recorded music."12 I doubt
Lhat the public interest would be served if the
eommissioa impolCd this rigid view 011 Ihc I'Idio
industry today.

Not only does today's audience expect to give
up more than a minute in exchange for a corking
good sitcom-, the Commission concluded that
those viewers arc the best judge of how much
advertising is lOO much. The Commission found

Out appoach to broadcast ·advertisiD& also
has evolved. In 1936. die Commission ordeIed a
renewal bearing for a lic:ensec that .... aired
COIII8MIdaIs that made "eugeated claims" ·for
a__..product.15 Just iIJIaIinc die IIUIIIbtz
of .inor ce1ebricies tbIt would have to rand
honest wak if the ComaUssioa IDOWIted a new
cmsade to ensure the etTectiveness mdiets.

On a m<e basic level-die notion of what may
be COIISidemcI"excessive" advertising has cbanged
over time. In 1930. William S. Hedges. then
president of the National Association of
BI'OIdcasta1, testified before Congress regarding
the qUMtilative advertising limits lhaldle NAB
then enforced. He said that at his station, "00
more dian one minute out of the 30 minutes is
devoted 10 advertising sponsorship. I.. other
words, the radio listcuer gets 29 minutes of
ccxtinc good entatainnu:nt. and all he bas 10 do is
to learn the name of the organization that has
brought to him this fine program."16

The Commission has revised its substantive
public interest requircmcnLs over time in
response to changing conditions. In 1941, the
Commission decided that broadcast editorials
violated the public inLcrest.only to -reconsider
that policy eight years laIcr.8 Similarly, in 1945.
the Commission withhold renewal of a radio
station license until the ltItion agreed to sell
time for paid editorials 10 the United Auto
Wortcrs.9 Since thea. JIowe\.w,1bo Commissioa Similar examples abound. Tbe Commission
dctenninec1 that licen8ccI QIIIIOt be fon:ed to seU has sugesled in the put that the public iarerest
time to a particular JIOUP. 11IiI IIKH'C current was not served whoa stations scbeduled
view of the pub)iciaterest was upheld by the COIIIIIleI'cl.a within news proarams. or wbeIl they
Supreme Coun.l0 Bind "too IIIIIIY" SOIp opera.13 Ia 1937 die

.'t Coramissioa questioned die lic:ense ...... of I
Even when the basic policies donot_cbange. ------Station &bat produced .. prograIIl caIIed-"TIIe -

the Commission bas modified dIeir application. Priedy 1'IIiIIIlIer" dial oil..iii.ice 011 buIinea
This has occurred becaI.- our of affain. low -a1Ulrilp. AIIbouP" ""s
the public inlUe8t UBdo y evohed along bolt wu .. an utroIcJIet IUd dildliwd laY
with society. Audience expectIlioas are super 7 nI powers. die Coruriaion DOIf1ld dill
not the I8I11e today .. they wae in die early days such Ildvice IJIOIIIIDS~ objeclioalble hoC..
ofndio. - they _ded to mi.... die public. The

Conm~ teneWed die liceue OIIIy .... Ibc
station dilcoDtinuecl die JXOII'IID.14 If such a
view of die public UItm:It prevailed today, lIIIIly,
if not most. licenses would be at risk.

The same is true for some of the
Commission's other programming requirements_
For example, eight Georgia radio stations were
given only temporary renewals in 1958 because

Of QO~.tbe Commission continues to
actively-enfOlee the indecency rules as pan of the
basic statutory requirement for broadcasrers. I
have been. and continue to be, a vocal supporter of
the rules' enfarcement in approprilae cases. But I
think it· may be just a bit unrealistic 10 use the
same measure for "offensiveness" in 1993 that
the Commission employed avec half a century
ago. The public interest requirement may be the
same, but its applicatiolC is quite different as
conditions change.

certainly audiollCC lelllibilities have
chlnged.Porexample, in IIIe 1937.:~ of
ndio -JiIIeAers -compIaiDed about aD! episode of
NBC,.-:..OatIie McCarday" pcopam in which
Owlie McCardty ad Mae Welt portrayed the
title charac*nina -·skeIcb eIdided "Adam and
Evt." TheCommifsioa- iavadpted abe matter
and found nodIing in ....1Cript otJjecdonabIe. But
some of Mae West's inftecdons were coasideIed
"suggestive." On thisbIIiI. theConunissioo sent
NBC and ilS affi1iaIes ..... concluding that the
pmpam was ""vulgar • immoral or of such other

• chacter as may be oft'ensive to ae great mass of
rigllt-"tbinking, clean-minded American
citi~ens."11
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in 1984 that the number of .lIemaIivcs available
to viewers is the best proICClien against ovcr·
CQdU1lcrcialization. The tyraMy of the remote
control provides an adcquaec check on broadcast
SlItions that must incrcasil••ly compete for
viewers.17

SllCh an 8PproICb 'NIl .....kablc to the
Fedctli Radio ComMission. In fIcl. in 1928 it
expressly rejected the ar.UIRCft& &hat lisacncrs
could shift away frQID ..irtJonIe.. hcoIdc.... in a
decision placing four slalioas on probation. The
PRe noted, that the lislencrs' "only altemative,
which is not to lune in Oft die Italian, is not
satisfaclOlY.,ParticuJarty .... iDa cilySUC"/as
Eric only d,lc local i]Wioas CIft • received during

- -_.~ a large part oft.hc year. W..-.·liWtion is
(devoted to oxcesaivo ad'¥Odililll) Iho .ue
lisfaUn& public is deprived ol..UIe of • Slation
fex- asenrice in the publiciaaIIeIL"I.

Il is beyond dispute dial the current
Commission must consider • WIl7 diIfaaIt media
environment than did die PRe. 11Ie number of
television stations increucd by,~ percent
between 1975 and '1992; ...... half of all

'households receive ten or lDOIe over-the-airTV
signals; ov-er 90 .pUCCIlt of III bouIeboJds arc
passed by cable and over60 peaalIIllIibecribe; the
average cable· sub$criber~ IIIOre dian 30
channels; ocher competitive video p:oviders are
increasingly availablc.ad ........ DDS avicc
is' anticipated next~.19 The Commillion's

.recent dccisionto curtail .tho fiuDcial _rest
and syndication roles rec.opiMl dill broIdcast
television now faces stiff c:ompedIion frona other
media. In justa few years. the t.oedcut networks
have experienced sharp dccliDel in dIeir audience
shares, from over 90~ in the mid·l980s to
less than 60 percent today.20

. Given these developments. I think that the
Commission's interest in preventing over­
commercialization is far difTcmtttodaY· than we
may bave consideRld Dl!lCCS1MJ in the past.21 The
public is not deprived wbeR a given station
chooses a specializcdfonnat, such as lIome
shopping, and. as discussed below, may even
benefit

Home Shopping Stations and the Public
Interest

I will not repeat the discussion contained in
the Report and Order regarding the extent 10

which home shopping stalions devote time 10

traditional public service programs. BUI quite
frankly, I was surprised at the extent to which
this is true. In addition to the formal comments
submiued for the record, the Commiuion was
Ooodcd with cOI'l"C$pondcnce atlC$ting to the
community scrvicc provided by lhcsc stations.

In the ipIICC ofa few days, dozens of
indivicluals and orpnizations from ICI'OII the
country wrole to Uf1C the Commission 10 decide
this proceeding in favor of home shopping
statiou. They included government officials
from all levels, non-profit and charitable
or...iulio••, educaUonal aDd cullutal
instic.tioIIs, public safety groups, medical
pcofClIIioe.... service OI'pIlizaliOftS, as well as
repreeeaaatiVCI of various COIlIIitM.cloa,
i&*ClufiD. women. minorities. tho elded,. abe
dillbled, tho bomeIea and daiIdren.22 For abe
most ... rbeIe COIIIInClIUn UIJOCl us to rllid ....
bonIc Ihoppiq IIIIions IeIVC die public iataat
in the ..... way as bro.cIcaslen wi&b IDOI'e
tradidonaI formats - by providing information
vital to their communities.

But I think this proceeding implicalea a
broider public inURst question that 'OClI 10 the
h.n of the future of broadcasting. We are
cOM&IRtly lold of the brave new electronic
futule in which IR amy of services will be
availilble on call direcdy to couumen. They
include home shopping, home banking. pay-per­
view events and a host of other interactive
services.

People probably~ not thinkin, about what
has been called the "electronic supetbiJhWlY"
whea they joke about Ginsu knives and cubic
zirconium je\\'elry. And while the producl1 being
sold It the moment on some channels may aUIaCt
ridicule in lOme quanm, it is evident thal home
shopping services are a precursor to this
promising future in which consumers may usc
their TVs for more than just passive viewing.

In this regard, there may be an important
distinction between the issue of
"commercialism." raised by some commenlcrs,
and that of providing a home shopping service.
The record in this proceeding reveals that this
service seems to be quite popular with the general
audience. But the benefits take on added
significance, for people who are in some way
inclpar i\;l\,·d.
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TIle Direclor of the SutJolt County OffICe of
Hand~appcdServices wlOlC IhIl home shopping
""is both a convenience'" I oocessity for people
with disabilities."23 S.ilarly. the volunteer
coordinator of an or...... 1IIal serves the
homebound elderly poiMed oat that &he Home
Shopping Nelwork "provides [dacmJ a means to
shop from their own Uviag room. some
·company·. andea~ ffW folks who
wOll't or don't get GIll of their Itome or see
another soul from day 10 day to .y."24 The
director of an exlefl4ed are fadlity for the
elderly added that • homo IIIopping program
"may DOl mean as IlUldtID ......., ..~
people IUCh as you"I, but if,... couId.e (_
people confmed in chis .....1. the sipificaace ..
of your decision WOIIlcI artaiaIy be put ineo
perspective." Far" who physically
able 10 travel 10 local cell..: tbete
stationS lilera11y are laD."15

Some have 11 who W8ftl
home sbopping"services l1IbIcribe 10 cable.
As DOled by all offlCill ia 1IeaIIb qency.
however. local residents "are vircqally at tho
mercy of Iheir cable pnwider'1 whim" unJca Ihe
service is 81'8iJable over.....26 lD.y eveat. it
is important to bear in miacl that DOt everyone
wants - or can afford - cable TV. And I
suspect that this is pardculaiy true for those
people whO benefit most front the availability of
home shopping service.27

There are likely to be evea IDOIe far-reach..
implications if the Commission were 10 find &hat
it diBstcVes the public inlUeSt for bmMk:astas 10
provide such service. WoIIIcI it melD that other
video technologies should be ....ted • monopoly
on the provision of interacdve services to the
extent there is SORleCOlllfllaCiaI element? WhM
would such a ruling mean for the development of
advanced television. par1icululy if broadcasters
could use its digital capabilities for multiple
channels? As I always asIc. what are the
ramifications for the fuaurc of free over-1he-air
television?

Conelusion

Based on lhc roconI in this proceeding and the
criteria established in the Cable Act. I think that
home shopping stations serve the public interesL
But the Communications Act presumes that the
Commission will reevaluate the general public
interest mandate from time to time, and the issues

raised in this proceeding suggest lhat such a
review may now be appropriate.

I believe that broadcasters must play an
imponant role in this nation's elecuonic future.
The ptlblic interest mandate or the
eomIDuM:aaions Act requires &bat we loot 10
Ihal f............cr than to ~ion Era policy
proaOIIIDCIeI1llS.

I.r... lrotMctutittl $~.... 11'1&. V. FCC. No.
92-2247 (D.D£.. Api) .. 1993) Slip op•• 1•• 1M
CCMt L"'. ... dutt die IIIIIIt c.ny .
low« of Pint A.mendment ICnItiny ..,
w OOIdent-bued. But if the COIla.....
..........,__ CIft)' ....... 10 • ct.. of .......
__ of .... COftteIll, it woukl die
court', bedreck .,sWIlption 'UPportilll tho
COIII.......1kr of mUIC ClIftY J'UJeI.

2.... a.. AI:t clirected &he F..... ...
CI ....... perfona itl various ,..
e"""'" ftLlIio staIioAI. deKribiaa dao .". of
....ice to .,. proviclecl.. ulipinI f'recau- .
........ eo prevent interfceace. ........
the ,... ad location of uaasmiuen ...
___b , CO'f..,e ...... in • way chat .....

....... aaocL Of c:oune. 1biJ beged die I " ..
qUIIdaa of whlll CODIdtutu '"lb. public JOOlL" n.
PRC ... 1M ,.ilion chat the Supreme Co8rt
ev"""" waUl cIdine the pub& iaIereIt c-. ..,
caN. ........ icoutliaed cbe ...-., 1.
of "'plIWic iDlereat in iu policy .cac.a ...
~ deeiIions.

30J1H tJ/CtJfMIIUIicotiotl tJ/1M Utriled CJ.da 0{
CItrUI Y. FCC. No. II-lCl32, .lip op. at 27 (D.C.
Cir.. .., 10. 1983) ,the [Communic:aliolls) Act
pro~ Yirtually no specifics u co the ..... of
dao.. ....i«: o&II...io81 inherent in the public
.... 1IIndad"). Despi1e the lICk of a ctIepical
deIinidIIlII of die public in1erest, various pr~iIiou

of tile Ad. operationally defme at leUl pill. of whal
eo..p.I intaldecl For example, the Act directs die
FCC .. provide. 10 die ntent possiblc. ...... and
....CiIlMIUIWIlication service. 1d4lClU* fac:i1itiel at
r....... dutra•• provision for national cIef_
.. .., of Ii•• mel popeny. and • fair. effICient
and equitable distribution of radio service 10 each of
die stales IIId commlDlilies.

4 N.,iollal AII'~" of Regulatory UtiliJy
COtrUrIi'S;tmeTl v. FCC. 525 F.2d 630, 638 n.37
(D.C. Cit. 1916).

5309 U.S. 134, DS (1940).
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647 U.S.C. § 157.

7CBS v. Democratic National Commillee. 412
U.S. 94. 102 (1973).

8Compare Mayflower Broadcasting Corp.• 8
F.C.C. 333 (1941) with Opinion on Editorializing by
Broadcasters. 13 F.C.C. 1246 (1949). See also
Syracuse Peace Council. 2 FCC Red. 5043 (1987).
aD'd ,ub nom. Syracuse PetM:e COIUtCil v. FCC, 867
F.2d 654 (D.C. Cir. 1989), cert. denied, 110 S. Ct.
717 (1990) (Fairness Doctrine does not serve the
public interest); FCC v. League of WOIMII Voter, .of
CaUfornia, 468 U.S. 364, 378 (1984) (ban on
editorials by public broadcast T staL'iv.i';- is
unconstitutional).

9E.g., United Broadcasting Co., 10 F.C.C. 515
(1945).

10CSS, Inc. v. Democratk: National Committee,
412 U.S. 94, 122 (1973) (broadcasteR may not be
compelled to provide a 8eneralized right of access to
discuss controversial issues).

IISee "FCC Issues Rebuke for Mae West Skit,"
Broadcasting, January IS, 1938 at 13.

12See "Closed Circuit," Broadcasting, March 31,
1958 at 5; "Closed Circuit," Broadcasting, July 7,
1958 at 10.

13See generally Publk: Service Responsibility of
Broadcast Licensees (March 7. 1946) (the "Blue
Book").

14Radio Broadcasting Corp., 4 F.C.C. 125 (1937).

15Don Lee Broadcasting System, 2 F.C.C. 6;42
(1936).

16Senate Committee on Interstate Commerce.
Hearings on S. 6, 71st Cong., 2d Sess. (1930).
William S. Paley of CBS similarly testified that
seven·tenths of one percent of the network's air time
was devoted to advertising. /d.

17 The Revision of Programming and
Commercialization Policies. Ascertainment
Requirements. and Program Log Requirements for
Convnercial Television Stations. 98 F.C.C.2d 1076.
1101-05 (1984). affd in relevant part sub nom.
Ac/iolt for Childrens Television v. FCC. X21 F.ld
741 (D.C. Cir. l~ll7).

18FRC Decision o,n Stations WRAK. WABF.
WBRE llIld WMBS. discussed in the Blue Boot at p.
41.

19See Rniew of the Commission's Regulations
Governing Tekvision Broadcasting, MM Docket No.
91-221. FCC 92-209 (released June 12, 1992).

20Evaluation of the Syndication tJIId Fill4ncial
/tllerut Rulu, SI fed. Rea. 28927 (May 18, 1993).

21It is important to acknowledge that "the 'public
interest' standard necessarily invitell reference to
First A:;oeP(!'!'C'!'.lJ priaciples." CBS,- -liiC: v.-----·
DMt«:rfllic NtllioMl Commi/tee, 412 U.s. It 122.
Additionally, many of the Commission'. prior
poIicie. OIl commercialism predated the exteJllion of
Fint Amendmeat protection to commercial .,ech.,
AJId IIlOIl recendy, the Supreme Court has cautioned
that aovemmeat regulatioas should not "pI&C4 too
mIlCh importuaee on the distinction between
~ial ud D08COlIUIlercial speech." City of
Ciltl:iNtaIi v. DiM:over;y N«wort, Inc.. No. 91-1200,
Slip op. at 14 (U.S. March 24, 1993). Any
evalullion of the constitutional "worth" of speech
that is hued 011 the pcrceatage of editorial content
COIIIplIld to advcrtisina material is • very suspect
propo.ieioll. Newspapers, which receive fun Fmt
~t proteeCioD, puerally strive for a raJio of
about 7D percent advertising to 30 percent editorial
~L See C. Pink. Strategic Newspaper
MtIIf41ement 43 (1988).

22( penonally received f.. too many letters to list.
However, some of the orgmizations that provided
testimonials as to the public service of home
shopping stations included the Miami Rescue
Mission, Inc.; the American Association of Retired
Persons; Find the Children; Opponunities and
Services for Seniors, Inc.; U.S. Department of
Housiag and Urban Development, Tampa Office;
National Oceanic and Atmospheric Administration.
U.S. OepIrtmenl of Cornnacrce; The Salvation Army,
Sl1em, Oregon Corps.; Parents Anonymous of
MlIJland; Sen. JIIIlCS S. Cafiero. New Jersey Senate;
Departments of Medicine md Ophthamology, New
Jeney Medical School; Concerned Relatives
AllilllleC for the Mentally 1lI. Inc.; Sheridan House
Family Ministries; YWCA of Salem. Oregon;
Superintendent of Schools, San Bernardino County;
Oregon Department of Insurance and Finance; South
Brevard Women's Center, Inc.; City of Lakeland
Department of Police; Hospice Care of Broward
County. Inc.; Mayor James Sharpe. Newark, NI;
City of Ontario Fire Department; Cuyahoga Heights
I'uhlic Schools; All Children's Hospital. SI.
I'ctcrshurg. FL: Lon~ Island Coalition for Fair
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Rroadcastine. Inc.; Rroward Economic OovelolHnent
Council. Inc.; Kine CentCf for the Performing Arts.
Melbourne. FL; Chemeketa Community College;
RQIOurce Center for Women. Largo. FL; Southern
California Association of Governments;. Chief of
Police. Salem. Oregon; Human Development Center.
Tunpa. FL; Sen. ClCSar Truuo. New York $cnalC;
Crime Prevention Resource C..... Salem. Orcson;
The Gilbert House Children's MUNUm. Inc.; North
SanliUl Canyon Tourism Collition; The Epilepsy
Foundation of Brevard County; Meclical Group
Services, Inc.; Dopartment of Solid Waste
Manaaemenl, Marion County, Orcpn; Newspaper in
Education; Salem OrCIOn Public Libory; YMCA,
S.alem Creson; .Salem Ana CMmber of ComRleRlC;
Brevard Cldtural AltiaDce; _.The ·Womea'. RecotcS:
SupeniIOr ofBlcetions, PiMIJ.- Cowtty. FL; Junior
AcIliev..-oat of the Suncoaal; IIum-.e Society of
North Pinellas. Inc.; .The F'dIt 0ccupaIi0n Center of
New Jersey. Inc.; lUbaoi. l>eparlJllelU of
RehaIrili.talion Servic:ea; F-.'--, Atsociation
of Brevard County; 8reYd eom.u.ity Col...;
Children With·~ DeficiI·DiaoIdLn; JWmes
Repoall Medical CenIer, MeIbowne, FL; UDitecl
Nearo CoIl•• Fund, &revd eo-, C_pUp; Carl
Stokes, Baltimore City Council; DuP..e County
(llIinoil) Health DepartIIIeJlt; National Safety
Council, Pinellu County Chapter. Inc.; Salem Art
Alsociation; Youth SWier Nelwort. Chicago;
Inland Empi... Small ..... o.v.lopment CeaIer;
Director, Ontario (CatiCornia) inca'Iwional Airport;
Melvin L. Stubs. BalcimoN Cit)' Council; Orelon
EcoJ2OJ1Uc Developmeat DepartIaent; SUf*Visor,
Town of East HIIIlJlCOIl (NY); JleIinomClIIt ROSOUR:CS.
Inc.; Boys &. Girls Club of $IIem; M.rion County
(Oregon) Board of Commissioaers; Marion Polk
Food Share, Inc.; HumlllC Society of the WiUlIIlCllC
Valley: Crisis Services of Brevd, Inc.; AmericaJ\
Heart Association of Metrop01i&ID Chicago; _Recired
Senior Volunteer Program: florida Blood Services:
~ Island Women's CoaiitioQ. Inc.; Long Island
Blood Services: Newark Emergency Services for
Families, Inc.; National Marrow Donor PJosrUl;
Kathy's Cable Kids, Inc. (a drug prevention
prognUn); Oregon Donor Proarun: American Ccncer
Society, Oregon Division., Inc.: Women's
Educational and Industrial Union; Florida Sheriffs
Youth Ranches. Inc.: Office of the District Attorney,
Riverside (California); Rowan College of New
Jersey; State Highway Administration, Maryland
Department of Transportation; Greater Baltimore
Community Housing Resource Board, Inc.;
Cumberland County (NJ) Sheriff's Department; New
Jersey Crime Prevention Officers Association;
Division of AIDS Education, University of Medicine
and Dentistry of New Jersey; City Manager. City of
Alvin (Texas); Hudson (Massachusetts) Youth
Center; International Society or Athletes; Maryland
Department of Juvenile Services; Community
Nursin!!, Service of Vineland (NJ); The Centre for

Women; Operation PAR (Parental Awarenetl and
Responsibility), Inc.; Pearland (Teltu) Police
()cpartment; Maryland Dcparunent of Public Safety
and Correctional Service.: Grandparent's Ililbu
Advoc~y Movement. Inc.: Ameriean Diabetea
A.toeialion, Inc., Mu.achusetts Affiliate; Fay
School, Southborough (Musaclauseus);· Lon, Island
Association: Literacy lulnac:tion for Texa; San
B..-dino C~ty McdiGal Society; Nonh Jeney
Blood Center; The Council on Compulsive o.bIiDt
of New leney. lac.: Offac:e of &he M.,.., T.....
(Aorida)i ,..,...' lAd~'. S..-. Ik»taa;
N.doftaJ CouaeiJ an Alcoholism aad·DnII SL
1..0.. Area; Naaional Multiple Se · Iociot,;
Bil Btolher. and Bi. SiI&en of 0 ·SL Louia;
..... Optiou PJovided.for .IbeEWorly ne..
Cooper InItkuto for Aembict.R~; CWCaF
CbriIti... lncIu.trial Loque; March of Diaau.
M_K....... ChapIa; Consumer Credit eou.euna
Savice of Greater Dallas. Inc.; M.,I_ SnerJ)'
AcIMiftiscr.rioa; Judie David Cart«, Onnp Coua&7
Sup«iar Court: New York CoUDCil an MDpIIbie
CIIiIdrm; S. Baur4_ County Di*ict~;
Project S'" Buler Soal Sooiety of So1IdawIt
FIoridI. lIIc.: U.I, Deplrfmelal of V.-- AIr.:
Auacialolt Pub& Safety~ omc.n.
1Dc.; MarylaDd Deptrtmeat of N..... 1letouIcea:
AIMrican Reel Cross. Tampa Bay SUllCQUt CIIaptor;
NIIiouJ lCiclney Foundation of.Mu_utelU and
Rhode lIllIId.

23Letter from Bruce G. Blower 10 James H.~1o
(June 30. 1993).

24Letter from Cindy Getchell, Bay Path Senior
Citizens Services, Inc., 10 James H. Quel10 (J'IM 25.
1993).

25Lett« Cram G. Neal Varney, CEO, Sudbury Pines
Extended Care Facility. to JUles H. Que110 (June 25,
1993) (emphasis in ~ilinal).

26t..euer &om Barbara P~a. VisitiDI Home
Health Service. 10 James H. QueUo (JIme 29.1~).

271 recognize that home shoppin& .tadCllll will
appear on cable s)'Slclftl u a result of this clecisioD.
and that subscribers therefore pay a~ service fee
10 receiye them. However. the must carryrulOl
presume broadcuterl' bUic need for cUriaae. and
thereby support the economic health of local -.vice.
As a consequence. local service - r.ardJess of
format - will continue 10 bo available 10 those who
cannot aCford cable television.



SEPARATE STATEMENT

OF

COMMISSIONER ANDREW C. BARRET1'

RE: Implementation of the Cable Television Consumer Protection and
Competition Act of 1992 -- Home Shopping Stations

This RepQrt and O.der finds that brQadcast statiQns that are
predQminantly utilized fQr the transmissiQn Qf sales presen~ations

Qr prQgram length cQmmercials serve the public interest, based Qn
factQrs enumerated in the 1992 Cable Act, including: (a) evidence
Qf significant public viewership and the lackQf quantifiable data
demQnstrating Qtherwise; (b) cQmpeting demands Qf Qther televisiQn
broadcasters; and (c) competitiQn with nQnbroadcast home shopping
services. As a result of the public interest finding Qn these
·statutory factQrs, as well as other considerations, such statiQns
will qualify as IIIQcal cQmmercial televisiQn stations" fQrthe
purpQses of cable carriage.

I write separately tQ emphasize that factQrs other than those
explicitly stated in the 1992 Cable Act must be cQnsidered in.most
directly determining the public interest standing of any broadcast
statiQn, including hQme shQpping stations. These public interest
considerations broadly include a broadcast station's compliance
with the Commission's standards on political and emergency
broadcasting, children's programming, and indecency standards, as
well as the extent of the station's public affairs programming
responsive to issues confronting the local community. In this
regard, despite the concerns regarding IIcommercialism ll raised in
this proceeding, I believe that the record indicates that home
shopping stations have met the Commission's general public interest
standards, and that the chosen format for home shopping stations
does not preclude them from adequately addressing the needs and
interests of their communities of license.

As an additional important consideration, I suppQrt this Rtgort
ang Order because the recQrd demonstrates a public interest value of
home shopping statiQns due to their role in generating financing for
small and marginal stations. To the extent that these hQme shopping
statiQns have demonstrated an ability to meet the CommissiQn's
standards for all broadcasters, I believe that the public interest
finding and the resulting must carry status are warranted.



DISSENTING STATEMENT
OF

COMMISSIONER ERVIN S. DUGGAN

In the Matter of Implementation of Section 4(g) of the Cable
Television Consumer Protection and Competition Act of 1992:
Home Shopping Station Issues

Today, unfortunately, the Commission deliberately and explicitly puts
forward a minimalist definition of the public interest standard. It does so at
precisely the moment when we should be mending and refurbishing that
tattered banner and lifting it high over a broadcast culture that is, to borrow
Gerard Manley Hopkins's poignant phrase, "all... seared with trade."

,;

I sympathize with the difficulties my colleagues face, given the
implications of this vote (or the must-earry provisions of the 1992 Cable Act.
I sympathize also with those home shopping licensees who, as minority
members, hav~ made this format their entry path inte:> the broadcast industry; I
know several of them and admire their entrepreneurial efforts. This question,
nevertheless, presents deep questions of principle that, in the end, prevent me
from voting with my colleagues. My quarrel is not with home shopping
licensees, who after all have been operating under the Commission's rules
since home shopping was introduced nearly a decade ago; it is with a
regUlatory philosophy that seems no longer to care about quality.

I am not unmindful of the role that these stations play in their
communities. Friends and supporters of home shopping stations have
inundated the Commissi<;>n with letters by fax and mail in recent days; a stack
of perhaps 1,000 pages of correspondence supporting individual home shopping
statioI1's was delivered to my office after I deferred the Report and Order from
our regular agenda. Their message? That local home shopping stations
support blood drives, voter registration campaigns, efforts to locate missing
children, environmental clean-up drives and a host of other projects.

I do not for a minute underestimate the value of having home shopping
stations involved in these efforts, and no Commissioner would want to silence
their voices. Reaching a different outcome in today's proceeding would not
silence them. Home shopping is thriving financially, and I have seen nothing
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in the record proving that home shopping broadcast stations would cease to do
well in the future.

The overriding question to me is one of fundamental policy: Do
television stations that till 23 hours a day with satellite-delivered, non-stop
sales pitches serve the public interest by salting each hour of commercials with
four minutes an hour of public service annou~ntI? The answer seems
obvious to me: They do not. No matter how well-intentioned and effective
their sound bites for blood drives and .voter registration campaigns may be, the
Commission cannot gainsay that those announcementa are tiny is1aDds in a sea
of commercial content. Home shopping stations devote substantially all their
time, practically every day, to distributing one 100&, remotely prepared
commercial message-- and they use the public's scarce and precious spectrum
to do it.

The Commission's decision today says simply: That kind of
broadcasting does not offend the public interest. Yet we cannot sidestep the
ominous implications of such a statement. If. home shopping stations serve the
public interest, then this Commission is saying, by exteDlion, that it would be
content to have evea television station in every market become a home
shopping affiliate. My colleagues may protest thattbat is an unlikely situation,
and one that they would never accept. And surely wall-to-wall bome shopping
over the public airwaves is a condition that eo... and the public at large
would not tolerate. Yet today's action points in that direction. It raises the
possibility that other broadcast stations, given the nod by the federal
government, will decide to boost their revenues by devoting program tUne to
home shopping. I am unwilling, therefore, to give this decision my approval.

The view being pressed upon us is that a home shoppinJ presentation is
not a commercial. In support of that view, we are told that bome shopping is
simply the sort of broadcast programming that the Commission has long
blessed. We are told that it is educational. that home shopping informs
consumers about complicated products- what it melDS to have a certain kind
of microprocessor in a home computer or the adv....es of polyester over
cotton. We are told, moreover, that home shopping is entertaining: the hosts
are celebrities, the products are organized into "program segments" with clear
themes, and viewers enjoy it.

In fact, the Supreme Court some time ago waa presented with this sort of
casuistry and soundly rejected it. Students at tile State University of New
York attempted to defeat the college's regulation of Tupperware parties on
similar grounds. They argued that the Tupperware demonstrations included
discussions of how to be financially responsible, aud how to run an efficient
home. The Court responded skeptically, as I believe the Commission should
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respond today: "Including these.•. elements no more converted [the
Tupperwarel prese~ iato educational speech than opening sales·
presentations with a prayer or a Pledgf: of Allegiance would convert ~em into
religious or political speech." ~"'*" of the State University of
~, 492 U.S. 469, 474 (1989).

Finally, and most disturbing to me, we are told that the several minutes
an hour that home shoppina stations devote to local news, information, and
public service messaps constitutes more in the way of public service than
many "reaular" COIDQlercw broadcast statiODI provide in their markets; it is,
in fact, more than any television station was required to provide in the good
old days of rigorous repla&ion. I see no reason why the Commission should
accept such an argument: It merely proves daat the minimally adequate ;s the
enemy of something more. Even worse, this argument fails to deal with the
central question of this eatire debate: What is the level of service--- not
yesterday, but today-- that this Commission, and the American public, ought
to expect from a local broadcaster in exchange for free use of the public
airwaves?

For me, therefore, the implications of the Commission's home shopping
decision are disturbing. The public interest standard, after a decade of
deregulatory erosion, cannot withstand much more pounding--- yet this decision
sweeps over the public interest beachhead like a tidal wave. Today's action
fails to make crucial distiactions about over-commercialization that the
Supreme Court entitles us to make and that the statute asks us to make. And
so we drastically diminish our own ability, for the long term, to devise a
coherent definition of the public interest and to make the judgments that
Congress has been pressing us to make: How much commercial content is too
much? If ananythins-goes approach to prolfam-length commercials works for
the average viewer, then bow can the Commission (and Congress) defend the
restrictions on proaram-Ienath cOll1D1erciais directed at all but the youngest
children? When are broIdcast stations providing so little worthwhile
programming to their communities that their licenses are in jeopardy? fhese
questions will stay with ua-- but answering them in the future will be much
more difficult in lipt of today's decision.

I want to emphasize that, as a lelal matter, I view the obligation that
Congress has assigned to the Commission quite narrowly. Under Section 4(g)
of the 1992 Cable Act, Congress directed the Commission to take a fresh look
at the public-interest upects of home shoppiDg stations occupying broadcast
sPectrum. Any ambiguity about the scope of our task under Section 4(g) was
removed on the House floor in a colloquy between Congressman Dennis Eckart
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and Congressman John Dingell. 1 The pUblic interest examination that we ate .
required to make under the Act is self-contained. It stands' entirely' apart from
judgments about these stations' must-carry rights.

I believe that the Commission, in the context of Section 4(g), could have
reasonably concluded that home shoppina' statiODS ought to provide some level
of service beyond 23 hours of commercial pt'OII'amming per day. And I
believe that such a finding would not contaminMe the current litigation about
must-earnr rights of commercial stations generally ~ My colleague Chairman
Quello has fought the must-carry battle valiantly throughout his career at the·
Commission; I know _t he c~es deeply about it, and Is~~ hi~ concern that
we not damage must-earry's ulumate defeDle. Nonetheless, I believe we could
have reached a different outcome in this proceeding without hamling the
overall must-carry scheme. I regret that we have not doneso.

I have one final regret. When the Commission launched this proceeding
months ago, I warned from the bench that our actions here could create a two­
tier system of commercial broadcasting. The first tier would be stations that
clearly operate in the public interest. The second tier would consist of
stations, perhaps like many of these home sbopping affiliates, who Could not be
said to be serving the pUblic interest for purposes' of the Cable Act, but who
nevertheless did not deserve the death ~ty of losing their licenses. I 'saw
danger in such an outcome .. then, and because this dissent pushes me toward
that position, I am not entirely comfortable with it. Ultimately, however, if
the Commission ever revisits this question, perhaps it should more closely
examine whether creating such a regime might better accomplish what
Congress intended.

In 1929, the old Radio Commission, predecessor of today's FCC, set
forth its definition of the public interest·staDd.rct in words that required.
broadcasters to present diverse progranUnilllincluding "entertaimnent, music
of both classical and lighter grades, religion, education and instruction,
important public events, discussions of 'public questiOD$~ weather, market
reports and...news." Are Congress and the Commission ready now to abandon

I Mr. Eckart: "First, let me uk my colleque if l am correct that the. ()roceediDg
mandated UDder Section 614(J}(2) of the bill reported .,. the .cont'en:uce requues the Pedend
Communications Commission to coDduct a • JIQY.Sl review of the ovenll reautatory
treatment of stations that are predominantly used for sales presentations or tJl'OgrIm-lengtb .
commercials, notwitbstaDdiOC prior proceedings the FCC bas conducted which may have
permitted or bad the effect of encouraging such stations' practices." 138 Congo Rec. E2908
(October 2, 1992) (Statement of Mr. Eckart). Mr. Dingell answered in the affmnative. hi.
(Statement of Mr. Dingell).
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this ideal? I hope not, and I cast my dis.. in the hope that some day
Congress and the Commission will find it possible to visit this question apin.

Until we do, I will think of the public interest s~ard as a sort of once­
handsome thoroughbred, so abused and neatected tbat It has finally broken
down in the ·middle of the track. Perbapl we can take it back to the paddock
in the hope that, with care and love, it can recover- or at least produce
offspring that recall the beauty of the original. If not, let us simply put the
poor beast out of its misery once and for all.

# # # # #


