DOCKET FILE OOPY ORIGIAL ORIGINAL

Before the L
FEDERAL COMMUNICATIONS COMMISSION JuL @2 99
Washington, D.C. 20554 -

In re Application of

MARTHA J. HUBER, et al., MM Docket Ngo. 93-51
For Construction Permit for a '
New FM Station on Channel 234A
In New Albany, Indiana

Nt s N N Nt iV

To: The Honorable Richard L. Sippel
Administrative Law Judge

MOTION TO ENLARGE ISSUES AGAINST
MARTHA J. HUBER

Staton Communications, Inc. ("Staton"), by its counsel
and pursuant to Section 1.229(b)(3)'/ of the Commission’s Rules,
hereby moves that the following issues be specified against Martha

J. Huber ("Huber"):

To determine whether Martha J. Huber made
misrepresentations or lacked candor when she
certified in her original application that she
was financially qualified; and

To determine, based upon the evidence adduced
pursuant to the foregoing issue, whether
Martha J. Huber possesses the qualifications
to hold an FCC license.

'/  The instant motion is timely filed pursuant to Section
1.229(b) (3) of the Commission’s rules. Newly discovered evidence,
specifically, documents produced pursuant to the financial issues
added against Huber (Order, FCC 93 M-314), were received from Huber

by Staton on July 7, 1993. é;
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Attachment 2 hereto. Moreover, Huber’s October 1991 bank letter
failed to specify an interest rate, merely referencing an interest
rate which would be set "at a percentage increment" above prime,
and was equally vague as to the term of the loan. The clear
implication which may be drawn from these facts is that the bank
was reluctant to commit to a loan for Huber’s venture. Indeed,
these very factors weighed considerably against Huber’s financial
qualifications, and have resulted in the addition of a financial
issue against Huber. See Martha J. Huber, FCC 93M-314 (released

June 1, 1993).

At the time the judge added the financial issue against
Huber, he declined to designate a false certification issue because
the facts were insufficient to raise a "substantial question of an
intended misrepresentation." However, newly discovered evidence
now reinforces the clear implication that Huber was not, in fact,
financially qualified at the time of certification, and strongly
suggests that Huber falsely certified knowing that the bank’s loan
commitment was unreliable. In response to document production
pursuant to the judge’s order, Huber could not produce any personal
financial statements upon which the bank may have relied in issuing
the October 1991 bank letter. Indeed, the October 1991 bank letter
references no review of financial statements, credit worthiness or
business plans, nor does it acknowledge a familiarity with Ms.
Huber’s financial condition as a result of an on-going banking

relationship. But even more revealing is the fact that Ms. Huber



completed a Citizen’s Fidelity Bank "Personal Financial Statement"

on November 11, 1991, less than two weeks after the bank issued the

letter upon which Huber relied. A copy of Huber’s Personal

Financial Statement is included herewith at Attachment 3. Thus, it

wag not until Huber resnonded to the iudoe’s order whigh added the
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certification.

Although the Commission has found reasonable assurance of
financing from banks based on long and established relationships
with the borrower, the Commission nevertheless requires that such
a relationship renders the lender "thoroughly familiar with the
borrower’s assets, credit history, current business plan, and
similar data.”" See Scioto Broadcasters, 5 FCC 5158, 5160 (Rev. Bd.

1990), citing Multi-State Communications, Inc. v. FCC, 590 F.2d

1117 (D.C. Cir. 1978). To date, Huber has not established that the
bank possessed such thorough familiarity with her financial

position, and no evidence has been adduced to demonstrate that the
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sufficient reasonable basis upon which to certify her financial

gualifications.

In response to scrutiny by competing applicants, Huber
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included as Attachment 4 hereto. However, even the new bank letter

cannot rectify the false certification which occurred a year and a

half previous.

Commission precedent provides that fraudulent intent "can
be found from a motive to deceive." See Capital City Broadcasting
Co., 8 FCC Rcd. 1726, 1735 (Rev. Bd. 1993). The October 1991 bank
letter clearly evidences significant uncertainty with respect to a
bank loan for Huber. Given this uncertainty, Huber had powerful
incentive to deceive the FCC, because had she responded "no" to the
financial certification question contained in Section III of FCC

Form 301, her application would have been returned as unacceptable



McFadden,
1627 Eye
Suite 810
Washingto
(202) 293

July 22,
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Street, N.W.
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Respectfully submitted,

BTATON COMMUNICATIONS, INC.
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DONALD J-” EVANS |
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MARIANNE H. LePERA
Its Counsel
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TO: Cicizens § Fidefity Bank 5 Trust Company
indiana £.0. Box 1248
New Atbany. 4 471301248 Please do not leave sny
8':",' PERSONAL (lleANcl":[lﬂ'gTATEMENT questions unanswered.
B Martha  Jadith HuBER 1927 Plum Hite Way
304-#7%3&; g _

For the purpose of procuring and maintaining credit from to time in any form whatsoever with Citizens Fidelity Bank and Trust Company
Indiana (“*Bank"*), for claims and demands against the undersigned. the undersigned submits the following as being a true and accurme
statement of his. her or their financial condition on the following date, and agrees that if any change occurs that materially reduces the
means or ability of the undersigned to pay all claims or demands against me. the undersigned will immediately and without delay notify
the said Bank. and unless the Bank is so notified it may continue to rely upon the statement herein given as a true and accurate statement
of the financial condition of the undersigned as of the close of business.

Nowthy ___ Ao vEM BE R (Day) __ 1{EA 19 2/

ASSETS R LIABILITIES
Cash vn hand and in Banks ﬂgﬁ Wﬂ Notes pavable to Banks
| N Gov. Securitiex — see Schedule " Secured
Listed Securities — see schedule Unsecured
t nlisted Securities — xee schedule Notes pavable to relatives
Cash Values — Lile Insurance Notes pavable to others
\ceounts and Notes Receivable Accounts and bills due | "
it trom relatives and friends Accrued laxes and interest | ]'
\eraunts atnd Sotes Receivable i Uther unpaid taxes ! Jl
Due from others — good Mortgages payablr un Real i M
\evounts and Notes Receivable Estate — see schedule AMM 400
i Doubtful Al Chattel Martgages and other
Resl Estate owned — see schedule W ovd - f.aens pavable
Real Estate Moctiages owged Other debts — itemize
\utomaobiles l
Personal peaperty 65 ood ih 4
| Other asaets = itemize ]l
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May 3, 1993 . s
PNCBANEK

Martha J. Huber

1927 Plum Hill Way

Floyds Knobs, Indiana 47119
Dear Ms. Huber:

This letter will amplify upon my letter of October 29, 1991, in which our bank provided you wit!
assurance of our intention to loan you up to $350,000 to construct and to operate your proposec
FM broadcast station in New Albany, Indiana '

First, this will confirm that you have been a customer of this bank for over twenty five years, an
this bank was well aware of your financial conditon in October 1991 and remains familiar with
vour financial condition today.

The purpose of my October 29, 1991 letter was to provide vou with assurance of our intention
make the requested loan at the time your applicadon is granted. As stated in the letter, the
letter was not a contractually binding commitment, and no such commitment was made.
However, based upon the bank’s knowledge of your financial condition, we provided you with
assurance that financing would be available, and you still have that assurance.

As noted in the letter, the interest on the loan would be one percent (a percent increment)
above the bank’s prime rate, subject to change from time to time. The bank’s present prime
rate is 6.00% and in October 1991, the bank’s prime rate was 8.00%.

When I wrote that the loan "would be for a period as long as two to five years” I meant thata
loan period of a2 minimum of two years and a maximum of five years would be acceptable to the
bank. The exact term of the loan will be decided when the loan is made.

In short, the letter I wrote on October 29, 1991 remains valid and in effect, subject to the
conditions contained in that letter.

Sincerely,

L T——

Leo Tierney

Senior Vice President

PNC Bank, Indiana, Inc.

(Formerly Citizens Fidelity
Bank, Indiana)



CERTIFICATE OF SERVICE

I, Sherry L. Schunemann, a secretary in the law firm of

MeTadAan _ _Rsrane £ Q111 An harahu aartifir_+hat E!'rue and _gqrse(';: . —

copies of the foregoing "Motion to Enlarge Issues Against Martha J.
Huber" were mailed, this 22nd day of July, 1993, by First Class

U.S. Mail, postage prepaid, to the following:

Honorable Richard L. Sippel
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W.
Washington, D.C. 20554

(Via Hand Delivery)

James Shook, Esquire
Hearing Branch, Enforcement Division
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

(Via Hand Delivery)

Morton I. Berfield, Esquire

John J. Schauble, Esquire

Cohen & Berfield, P.C.

1129 20th Street, N.W., #507

Washington, D.C. 20036
(Counsel for Martha J. Huber)

John Wells King, Esquire

Henry A. Solomon, Esquire

Haley, Bader & Potts

435Q North Fairfax NDrive

Arlington, Virginia 22203-1633
(Counsel for Rita Reyna Brent)

Ashton R. Hardy, Esquire

Bradford D. Carey, Esduire

Marjorie R. Esman, Esquire

Hardy & Carey

111 Veterans Boulevard, Suite 255

Metairie, Louisiana 70005
(Counsel for Midamerica Electronics
Service, Inc.) g ’
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Shé%%?kﬁ. Schunemann
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