
Befom the
..~ aJlonCKtJae CDIIfIMlOl

Mashington, D.C. 20554

In the D'Btter of

InplerRentatioo of sectioos 11 and 13
of the O:1b1e Televisioo Cb1suner
Protectioo arxi eatpetitioo Act of 1992

1i:rlzaltal arxi Vertical CMlership
Limits, CJ:'a!s-Qmership LimitatiCDS
and Anti-TraffickiDJ ProvisiCDS

'All. StellO,.

.419 3
17 fN '93

D... Fa: 93-332
ISp/, j, I'ii7LJ

"in 0 By
~nx:ket No. 92-264

Adopted: JUne 24, 1993

cament date: August 23, 1993
Reply cumellt date: SEpteItt:ler 3, 1993

Released: July 23. 1993

By the Ccmni.ssioo: Ccmni.ssicner Ban:ett issuing a statement.

,.. <P(lM'WlS

I. Intrcxitctioo . . . . .. 1

92
97

Report and Order

n. _i-T.r:affiddng ~etioo
A.~ :.._~ 9

~: .=~ff~torinj Ca;pi~' '. ~
D. CUculatioo of 1i:>ldin:J Period . . . . . . . . . . 42
B. Exc:E!I'tialS • • • • • • . • • . • . • • . • • • • 57
F. liii.vers • . . . . . . . . . . . . . . . . . . . . 74
G. Limitatioo 00 Fr:aDchi.se Authority Calsidera.tioo . 80
H. Small System liii.ver . . . . . . . . . . . . . . . . 87

III. eroas-CNlershi.p RestrietiCllS
A. BackgraJnd . • • • • • . . .
B. cable/MCS Cra3S-CMlership .



u--- ._. -~._--,

y

c. ~e/SNRrV cross-Ownership . . . . . . . . . . . . • . 113
-D. Bnfotcement • • . . . • • . . . . . • . . . . . . • 130

Further. Notice of PIcposed Rule M:OCiDJ

IV. &Jbscriber Limits
A.~ ~. . 132·
B. ~icableMuXet • • • • . • . . • . . • . • • . • • . 135
C. Maesureaei1t am Percentage Limitaticn .. ~ . . . . . . 139
D. Ii:JrizentaJ Attril::uticn Stamard . . . . • . . . •• 153
B.' Jurisdietien am Bnforcatent . . • • . • • . • . • • . • 161

v. 0larJnel OCCUpancy Limits
A. Background • • • • • • • • • • • • • • 167
B. ~icaticn of Limits . . . . . . . 172
C. QIlO1.laticn of Olamel capacity .•......•... 185
D. Verti~ Attribltien Standard . . . . . . . . . . . . . 191
B. Peroentage Limitaticn • . . . . . . . . . . . . . . . . 202
F .. Pay, I41ltiplexed am Regiooal Olamels • • • . • • • • • 212
G. Effect of 'l'ec1'Jrx)logical Develop:nerlts . . • • • • • • • • 222
H. Effective Ccnpetiticn . . . . . . . . . . . . . . . . . 228
I. ~ather1ng • • • • • . . • . • • • • • • • • • • • • 233
J. Bnforcenent . . . . . . . . . . . . . . . . . . . . . . 238

VI. Mninistmtive Mitters. 243

1. In this Rep '¢ am Qrder W Brrther nice of PIcp,csed Rule Miki.rB
("RsPtt am 0n1er!pyrtber Notice"), the QJlln:i.IIsicn adepts regu1atioos
inteJ:pretiD3 am inplementiD3 the anti-trafficking am c:coss-CJlIlIDerShip
provifia1s of the cable 'Ielevisicn <:mSlrter Proteetioo am cmpetiticn Act of
1992.1 'lbe Ccmnissicn also solicits further cament en its prcpcsa.ls
reganii.DJ the establisbnent of subBcrfber limits am channel ocapmc.y limits
requ.iJ:ed by the 1992 Act. 'lbe Cbmdssioo i..Jeda Notice of Pup"" Rule
M:ik:im am Notice Qf TrgUjrj2 ("Notice"), in this ~;ng, which sooght
CXitUBlt 00 the intended d:>jectives am seep! of the Seeticn 11 (a) cross­
amershi.p restrictioos am the Seeticn 13 anti-trafficking provisicn of the
1992 cable Act. 3 'lbe lttice also scnght CUiuent en issues pertaining to the

1 cable Te1evisicn Cooslmer Protecticn am eatpetiticn Act of 1992,
Pub.' L. No. 102-385, 106 Stat. 1460 ("cable Act of 1992" or "1992 cable
Act") .

2 Notice of Prqloeed RulE!IBking and Notice of roow.:ry, 8 FO: Red 210
(1992) ("Notice").

3 A list of CUiUSlters respcn:ti.ng to the issues ::raised in the Notice,
and the refeJ:eIlces to SPeCific can:n=nters used herein, are listed on
Ag:Jerxlix A.
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acq,tia1 of limits al the rudJer of aDIcribers arrj cne entity can x;each
t:hmJgh cable syst8III CM'led by such entity; limits en the IUlber of cable
c::hatmels that am be CJCX'14)ied by vertically integrated proglanners ("channel
ocapncy limits-); and althe aAkopr;1aterJ!SB of inpcsiD3 limits en the
degree to wch DUltid'aale1 video progxml distribltors ("M.1ltichannel
Di.strlb.1tors") nay E!f9I9E! in the creatien am prcrlucticn of video
proglamdng, as pxescribed by sectien 11 (c) (2) of the 1992 Act. 4

2. Bectien 13 of the 1992 Olble Act adiB a JEW sectien 617 to the
Ckmtunicatioos Act of .1934, as alrerxtedS, establi.shing a three-year holdiD3
requi.rEm:nt for cable systeII&. 'Ibis cable anti-traffick.iD3 role, with
oerta:1n excepc:iaw, prohibits cable cpe:rators fran selling or otherwise
transferring CMl8DIhip in a cable syBt8n within three years followinJ the
aoquisitien or initial ClalStrUCtien of such system by such cperator. sectien
11 (a) of the 1992 cable Act ncdifies 8ectien 613 (a) of the carm.micatioos Act
topI'OOibit the WiI&:l1 amership of a cable system and a nulticha.nriel
nultipoint distril:utia1 8KVice (")KSII) licensee or a cable systen and a
satellite oaster ant... televi.sial service ("9oWIV"), separate aId apart
ftan arrj ftanehised cable service, within arrj portial of the franchise area
setVed by that cable q:JeXator's system. 6 '!he anti-trafficking and cross­
ownership pxovi.sims of the 1992 Olble Act ccntain no specific effective date
and tbJs,~ to sectia1 28 of the 1992 Act, becatre effective en
Deca:rtler 4, .. 1992.7

3. In smmuy, this Rcp2rt and <ln1er/fi\1rther Notice ccntains the
followinJ detemd..natioos. '!he CClmtissien cax::ludes that the sectien 617

4 M:st CUtllenters addressi:rr::J the issue of establishing limits on
MJ1tichannel Distrib.ltor participatien in the creatien and productien of
video prcglalln:i.J:g~ establishing such limits at this tine. M:st
ce::nnenters agreed with the Ccmnissien's tentative ccnclusion in the Notice
that the objectives of an;y such restrictioos are fully addressed by other
provisioos of the Act. s= rem Ccnments at 36-37; Viacan caments at 19-21;
~ warner Ccmte1tS at 60-62; 'IO Cc1melts at 58; Liberty M:dia Ccmnents at
9-11. '!he Naticnal Private cable Associaticn, INIV am Liberty cable
indicated that sc:rre limits nay be necessazy. 'Ihese carrrenters, however, did
not imicate the ratiooale for such adtitiooal restrictions. '!he Carmissioo.
will address this issue, alcng with the other provisions of 8ectioo. 11, in a
secaxl Report QrrJer.

5 47 U.S.C. § 537.

6 ·47 U.S.C. 533 (a) (2).

7 sectien 617 (e) inposes a 120-day limitatien en franchise authority
CalSideraticn of ttanSfer requests for cable systans owned for three years or
ItDre. 47 U.S.C. § 537 (e). '!he 120-day period CCJ'll'lEIlces upon the sutmissien
of all infomatien required by Carmissien regulations and by the franchise
authority. '!he Q:mnissicn adopts such regulations herein and thus, the 120­
day limitation will not becare effective until the effective date of this
Report and Order/Further Notice.
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anti-tl:affic1dng z:estrietien awlies ally t;o assigm&1tsatti transferS of
CCIltml of cable systEII&. SUCh transaeticna will .be defined· geD!!r8lly, by
referecce to the 0::Ina'i88ia1' s broadcast assigu_tt and tmnsfer of oa1trOl
staIdI.ms used to iapJ..... sectien 310(d) the OJIDunicatioos Act. '!he
Q:mnissial will mly en local frand1ise autbarltiesto 1101i.tar and exercise
primuy eDforoement mspct1S:ibi1ity umer the anti-tmffiddng mle. cable
q:mators seeking to assign ar tmnsfer ccmtxcl of a cable systen are
n!Cpired to oert.ify CXIlp1iance with the anti-tmffick:ing mle to the local
fl:aId1ise aut:lm"ity at the tiDe such cable c:pmt0lB seek local tzansfer
~. Di~ 1'8gII.rd:1ng the validity of such anti-traffic::k:i.D:J
oertifialtiCllS, .. the awlicability of the am:i-trafficJd.ng role to a
particu1a+ tJ:ansactial, or eligibility for CD! of the role's exstptioos will
be handled iY the Q;:mDissien p.u:aJant to. the sectial 76.7 special X'elief
proced!U'e8. '!be Qmniasicn further detemd.nes that the statute provides the
~ wit:,h authority to llBive the thme-yeBr 00l.d:iD3. period in the
pKiLic ii:d:.e1::Elet and diJ:ects the ~icn to~ such llBivers in cases of
default, .f~csuzeam financial distreIIs. In additia1, the camdssien
adq)ts.. ~"~ .anti-traffick:ing llBiver far fIlIlll syst:E!lrB,~ 1000
~orless. .

4. In eamectien with tI:ansfer requests for syst:EDB .0Cled for three
yearS or IIm'e, the Q:mnissicn establishes a st:amard.i.2'si transfer.,~
fcmn, which a cable q;lerator nust subnit to the franchise authority in
c:x:rn::ctial with such transfer :requests. 1heo:mn:Lssia1' s tzansfer~
fcmn solicits infomati.cm necessaxy to establish the technical, legal and
financial qualificatioos of the pzopoeed transferee and'arJ¥ infOimlticn
required by the franchise agl:eenent or cg>lieable state or local law. q;x:n
the sul:missicn of a carpleted FCX:: assiganent ar transfer~ fonn and
the necessary exhibits, the franc:hi.se authority will have 120' days in which
to CXXJSidersuch tl.'aIlSfer request. IDcal authorities nay request aaiitiooal
infamatial zeasc:nably necessazy to detemIine the qualificatioos of the
pmpcsei assignee or transfa:ee. SUCh requests, tx:Mever; geD!!r8lly will oot
toll the~ of the statutory 120-day limitatien en franc:hi.se authority
ca1Sidez:atien tmless the franc:hi.se authority and the cable opemtor
otherwise agree to an ex:tensien of time.

5. With respect to the seeticn 613 eable~ crc:es-ownershi.p
restrietien, we m:di.fy seeticn 21.912 of oor Rules to inplemmt the
statutoIy restrictien. we amern seetien 21.912 to pnirlbit cableftMS '.
cross-ownership ally where a cable q;leratar's actual service az:ea and the
!oMS protected servi.ce area overlap. In assessinJ cross-ownership, we will
CCIlSider a cable q:mator to have an attrihJtahle interest in an MtI:S
licensee if such cable q;lerator holds five percent or nore of the stcx::k of
such licensee, whether votin:; or ncn-voti.DJ. we do oot adept a si.DJle
IIBjority shareholder excepticn, and all officer and director positioos and
genercU partnership interests will be attritutable, as ~l limited
putnership interests of five percent or gnBter, regardless of insulaticn.
we retain the local p:r:ogramning excepticn UIXier secticn 21.912 as it awlies
to lease:i channels, rot eliminate the ove:r:brl.ld and rural excepti:cns.

8 47 C.F.R. § 76.7.
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6 •. we adept a sepamte wle to inplEl1&lt the section 613 cable!9IJ1).'IV
cross-CN'leJ:'Ship restrieti.al. '!be Ccmni.ssicn ccncludes that ODgress intended
a :na.rrower :r:estrietiat with respect to cable/9oRIV crass-ownership. '!he
rules tile~ prctdbit cable c:.penltors fran acquiring an attril::A.ltable
CN'leJ:'Ship interest in a separcite 9'fI{1V service within the cable cperator's
actual service area. QIble c:perators are pemti.tted, however, to CCDStruct a
starn-alene or integrated 9oA'lV system in their actual service area, provided
such 9oA'lV servi.ce is offered in a.ccoroance with the tems am cooditions of
the cable franchise agxeeuent. '!he attrib.1ticn wles tile adept for this
PJXP08e are the sane as tb:Jee eStablished for the cable~ croes-ownexshi.p
restrieticn. We ackIxJwledge that the statutoxy crcss-~p restricticn
prohibits cable/9r!A'IV crass-ownership ooly in a cable cperator's actual
sexvice area. 'Iberefore, in the unserved porticns of the franchise area, a
cable q;::exator is penni.tted to bJild or acquire a starxi-alooe ~'IV system,
provided such cable-owned~ systars are q:erated in accordance with the
tems am ccnlitians of the cable franchise agxeatent.

7. With respect to establishing subscriber limits as required by
Secticn 613, we seek further culllent on aJr prcpJSa1 to adopt a national
subscriber limit of 25% of han:!s passe:i an:! to attril::ute cable system
ownership tased an the sane criteria that is used in the broadcast CCDtext.
~r, tile crotinue to seek curment en establi.shi.r:B subscriber limits in the
xange of 20% to 35% of hates passed naticnwide. In additicn, we prcpc:se to
penni.t ownership of additiooal cable systEIt'B, beycni the 25% limit, if such
systars are minority-crotrolled.

8. We also seek curment on aJr prcposal to adopt a 40% limit en the
I1l..IlTber of channels that can be occupied on a cable system by prograrrming in
which the particular cable cperator has an attri..DJtable interest. We propcse
to define vertical attrftuticn for this p..u:pa:Je by reference to the
bxoadcast attri1::utioo criteria. In addition, we prcpc:se to allow carriage of
additiooal veritcally integrated video progxannring services provided such
video prograrrming services are minority-controlled or are targeted to a
minority audience.

II. ANI'.I-'IRAFFI(](IK; RBS'IRICITCW

9. In this pxoceedi.ng, we sooght to inteq>ret the varia.lS provisions of
the anti - trafficki..nJ rule am to establish an awropriate system of
inplem:mtation. As indicated above, the new Section 617 of the
camtmi.cations Act provides, with certain exceptions, that "no cable
cperator nay sell or otherwise trcmsfer ownership in a cable system within a
36-rronth pericd following either the acquisition or initial construction of
such system by such cperator. ,,9 Where a transaction involving a ITUltiple

9 47 U.S.C. 537 (a) .
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system transfer p:rc:w1.dI8 _ part of that transa.cticn for the SI~
transfer of CD! or ua:e IUd1 acqd red systEm!I to a third psrtylO, the
s~e1t tmnsfer will • cxmsidemd put of the original tJ:alWaCtial for
PJXPQses of CJetemrinilVJ cmplianoe with the t.lm!e-year holdirrJ period.

10. Secticn 617 (c) cnates seuexal E!XD!lP"=iaw urder the anti­
trafficki:Dg rule, inclt.dl.Dg: (1) transfers which are not albject to J'ederal
:inc.me tax liability; (2) sales raqui.zed by q&:aticn of law or any act of
any federal ag!ncy, any State or politiau. subdivisial tbexeof, or any
frarx:histrra a.uttD:i.ty; an:l (3) any sale, allSigtM&1t or tmnsfer to CD! or
nme p.lrChaserS, assigmJ88 or tl:aIlsfexees cxmtrolled by, cxntrolliDj, or
urder Cf••

'
\ cxotrol with tl1e seller, a88igaar or transferor.11 M:m!oYer,

the CtIIm18Ji(Z1 is gi"CQaBd auttmity to gmnt -.i~ umer the anti­
trafficki:Dg rule, OCJ»Uttent with the public interest. . 1breJer, 1IlIhere
local transfer dAJloual is nqrlred, the Qndwim nay nOt \8ive the three­
year holdilVJ~ 'mIsss the fxanchi8e autmrity has awroved such
transfer. secticm. 617 (d) directs the CkDmi.seial to gxant anti-tmffic:::kin3
\8ivers to pemd.t BAEqKiate transfers in cases of default, fareclcsure, or
other financial d:istXeBB.

11. '!be relevant legislative histoxy to the 1992 cable Act suggests
cnly that the anti-traffidd.Jr:J provisial ws i.nteIrDd to restrict
profiteeriDJ trcmsactiaw am other transfers that are likely to adversely
affect cable rates or eervice in the fmnchise area. '!he 1bJse. Report also
imicates that the anti-traffickinJ rule ws oot meant to prevent leo:iers
fran <iXai.ni.nJ a sec11rlty i.ntet:est in cameeti.cn with providing financi.D3 for
cable system acqui.sitialB .13

B. Ttl''''' of Ql«etf"p.

12. Notice. In the Notice, we stated that the 1992 cable Act does not
specify what shall CCdJtitute a "transfer of ownership in a cabie system"
subject to the anti-traffi~rule. We scught CUllnent en the cq:prq;>riate
intapret:aticm. of transfers of amership for pnpases of aAl1yUYJ the three­
year holding peri.cxi. Oooull&lting parties M!t:e asJced to CaJBider whether
"transfer of ownership in a cable system" slntld be definsi by reference to
the Ccmnissien's broadcast transfer of centrol staOOards inpla:rented pu:suant
to Sectien 310 (d) of the CcJmuni.catialS Act. 14 We tentatively ccncluded that
the broadcast transfer of centrol staOOards waD.d be ~riate, am SCAlght

10 47 U.S.C. § 537(b).

11 47 U.S.C. § 537(c).

12 47 U.S.C. § 537(d).

13 lb.18e Ccmnittee en Energy and Comerce, H.R: Rep. No. 102-628
("Hoose Report") at 120, 102d Cong., 2d sess. (1992).

14 47 U.S.C. § 310(d).
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CXlIItSlt regaxdi.D:J this tentative cax:lusioo.. 15

13. Alternatively, _ ~iooed 1lb!t:her aA>licatioo. of a fixed
amersh:ip st:amard Bay be pr;efexable for pnpaIeI!I of awlyiDJ the anti­
traffidd.ilg tule. In t:h1a ngud, we asked W1ether ag;>licatioo. of the anti­
traffi.cJd.DJ tule should be limited to trarBfers of sot or rrore of the
cutstan:Jing equity in a C8ble system. Finally, we asked camenters to
i.n:ii.cate whether the attriblticn criteria cxntained in section 73.3555
(Notes) of cur Rules would be pz:eferable for defining ownership interests
subject to the anti-txatfick.ing role.

14. 0 .,et#'. M:Bt cable ccmnenters agree that the staOOatd enployed
by the Q:Inirlssicn UIXIer Sectia1s 310 (d) am 309 (c) (2) (B) of the
camuni.catioos Act are apqa::iate for deteDnininJ transfers of centrol
subject to the anti-tmffic:k.iD.;J role. Ac<xx'diD3 to these CXJiiiel1ters, a
change in centrol occurs~ a new plrty is able to detennine policy am
ccntrol nnageria.l and ~ting decisioos of a cable system, which generally
ally occurs if there is a c::hBD3e in actual vociIr3 eattrol. cable CXJiUSlter8
assert that tnmsfers that.oo Itt result in such subetantial changes of
eattrol were Itt lII!l8I1t to be subject to the anti-trafficking restrictioo.
sane cable ccmnenters iD:Ji.eate, 00wever, that the ro::: s1nJ1d clarify that 12m
~ txansfers am tl:anBfers of minarity am ncn-eattrolling interests will
not be subject to the anti-trafficking role.

15. cne cable 0CJImI!I'lter ccnte!Jds that transfers of minority interests
am p.trely~ i.nteI88ts s1nJ1d not be cxmsi.dered for p..u:poses of
seetioo. 617. 16 '!his CXIftII!I1ter cax:looes that the broadcast transfer of
ccntrol stamards are ir~:date for p..u:poses of inplenenting the anti­
traffickiBJ :role .since they were deve1c:ped to aatress ccncems irrelevant to
the preventicn of profiteering. M:>reover, this camenter in::licates that the
case-by-case aw:roach rqrl.red umer the transfer of centrol starrlards lacks
the clarity am sinplicity needed to inplenent section 617.

16. Other cable CXliIi&1ters prefer a fixed ownership starnard. several
CXJIIllenters i.n:ii.cate that aily transfers involving rrore than sot of a C3ble
system's equity s1xuld be subject to the anti-trafficking role. These
parties assert that Ccngr!SS did oot interrl the pu:ase "transfer of
ownership" nerely to refer to changes in eattrol of a C3ble system, rot to
changes in ccntrol that oould adversely affect cable televisicn rates or
service. en the ot:her hand, the Natiooal Associaticn of Telecamuni.caticns
Officers am Advisorset a1. ("NMOA") p.r:qJOSeB an ownership starxBrd in
wch transfers of st or DDre of the stock of a C3ble system wcW.d create a
retuttable pre8lllpticn that an actual transfer of centrol had taken place .17

17. Sare franchise authorities sutmit that all transfers of ownership

15 Notice, 8 ro::: Red at 212.

16 'ICI CCrrm:!nts at 48.

17 ~ Ccrtm:mts at 10.
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in a cable system shalld be subject to the anti-trafficking rule. 18 'lhese
local autOOrities assert that the troSt inclusive i..nterpretatial is necessaxy
to effect OXlgLeBS' intent to prevent profit:eeri.DJ am other tLansfere···that
<XlUld affect cable rates am 8e%Vice. Pmnchi8e ~tieSadvocatiDJthis
appaBCh argue that any c:hm:Je in 0WDe%'8b:1p t:l:at: 1IO.lld cause a chiiDJe in the
identity of the cable cpemtor shoold be subject to regulaticn by. local
autb:rities.

18. Q1 the other halXi, another camEI1ter adUocatesuse of the broadcast
attrlblticn stamards in all provisials of this pnx.'eEdiD3', prcvided the
<l:mniEimalso uses these &BIe attr:ib1tial criteria in the y1dfp pij1tme
Proafflirp (ex: Docket R:>. 87-266). 'Ibis <Xliu&Jter notes that iri this dyranic
period of ccnvergence of oamuoicatioos t:eel1rx>1ogies, it is partiCli1arly
iJIpxtant. to have a siD3'le unifcmn set of attril:lUticn stand;u;ds .19

19. piageicn. As 'tile iJ:Xli.cated in the Notice, the 1992 ·Act does not
specify 1IIbat. Shall CQlStit\lte a trcmsfer of 0WDe%'8b:1p in a cable system
aJbject to the anti-tLaffic:king rule. By its temII, secticn·617 (a) 8IPlies
ally to a "cable c:pe%ator;" 1li1ich is defined under secticn 602 (5) of the
CklmUnicatioos Act as any entity that pz:ovides cable sm:vice over a cable
systEm and who di.n!ctly, or thl:a1gh ale or lime affiliates, CMI1S a
"significant interest in" such cable system, or 'N.'JO "otheLWi.se. o:ntro1e or
is respc:rlSible forn the DBl'lagE!11'E!!t and ~ticn of the cable system.20 A
"significant interest" in a cable systen has been intEq)retedfor this
plxpoee to II&Ul a cognizable interest in a cable system under the
o:mnissicn's broadcast attri.tuticn rules. 21 Pursuant to the anti- traffick:i.D3'
rule, ax:e an entity becx:mes a cable cperator such entity cannot sell or
otheLWi.se transfer "ownership in" a cable systsn for a period of three
years. Entities. that have an ownership interest in a cable syStem, rot which
are not "cable cperatOLS" as defined urXier the statute nay sell such
ownership interests at any tine.

20. It is not clear fran the statutmy J.aD3'uage whether the anti­
trafficking provisicn cq:plies to all transfers of ownership in a cable system
lIJIhi.ch effect changes in the identity of the cable qJemtor .<i.&s., transfers
of a significant· ownership interest such that the cable qJedltor is no
l~ a cable cpeLator under the statutory definitiat), or whether the rule
ag:>lies to ally those transfers of ownership of a cable system by a cable
c:per:ator which ca:lStitute transfers of centro! of a cable system. '!he
statutoxy provisiat uses the tams "ownership in" am "ownership of" a cable

18 New Jersey <:able Boa.ni C'.cJments at 2 i Joint Florida Cities eatments
at 2.

19 BellSa.1th Q:ml2nts at 2.

20 47 U.S.C. § 522(5).

21 s= cable F.ranchise Policy ani Cam1.mi.catiCllS Act of 1984, H.R. Rep.
No. 934, 98th Cc:ng., 2d seas at 41 (1984); O!hle camuni.catioos Act Rules, 58
RR 2d 1, 5 (1985).
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system i.nI:er:chaaJeIy.22 '!he Ib.18e :Report also uses the tel1lB "ownership
in" an:! "0IG!X'8hip of- a cable system i..r1tercl1aD3ey. NcIletheless, the
IbJ8e Report pz:ovidM sane i.ntexpletative guidance with respect to the types
of tJ"BlYlfem of ~1Ih:lp that were mant to be prdrlbited by the role. 'the
Ib.1Se Report indieate8 that the aDti-traffick:iD3 role was neant to prevent
profiteertn3 am other ttansactioos that cx:uld affect cable rates am
sexvioe.23

21. Given the l.IlCertainty~ the i.nterrled awlicatien of the
anti-trafficking J:U1e, we seek to adqJt an CJtJIDeJ:ship st:amam that will
aceatplish .the dJjectiw stated in the IbJ8e Report of preventing
profiteeri..ng transacticms and other transfent that nay affect cable rates or
semoe, without inhibiting :i.nw8taent in the cable i.rdJstlY or dismpti.n3
legit:ina.te cable ~alS. Based en the statutory l.an3Uage and the
abjectivesarti01lated in the Ib.18e Report, .e believe that this provi.sien
tea aimed at det:cri.ng the aCXJd -itien of c:able systEm3 by individuals
interested ally in specuJatiLg or exploiting OIlIIleJ:Shi.p in cable syBteaB for
short teml gain t:hraJgh quick resale. 'lberefare, by addressing the role to
tnmsfers of 0I0tX1Ihip we do not believe that CcDjLessmeant to prohibit all
transaetialS in Wtich a cable system is sold at a profit. Rather, \lie. believe
that it '4SS CcJ:1g% ESS' intent that the role aR>1Y to transfers of centrol of a
cable system for the pw:page of .(Jrlck resale at an inflated per subscriber
value, enabling the cable ~tar to realize a sutstantial profit as a
result of the cable system's nmket~. Acoord.i.D'3ly, \lie limit awlicatioo
of oor roles to s1tuatioos involvi.D3 transfers of centrol of cable systE!1'lS.

22. we detemdne that our broadcast assigatelt: am transfer of cootrol
stamards deve1qled to inplE!lBlt sectien 310 (d) of the camuni.catirns Act are
awrq;xri.ate to ae;ee:upJ.ish these cbjectives. 'the broadcast transfer of
cx:ntro1 stamards wm used previaJsly to inplE!lEIlt the broadcast anti­
traffick:i.D3 rw.e,24 and the CCrmdssien uses t:.he!n currently to i.nplenent the
ene-year hold.ing period awlicable to broadcast licenses am coostructioo
pennits. 2S 'Ihese st:amazds are also awlicable to transfers of licenses for

22 S. secticn 617 (a) "CMIlerShip in a cable system" am "acquisition
or initial coostn1ctial . . . Qt such system"; section 617 (b) "transfer I

CMIlerShip .Qt ale Or ncre such systems;" Section 617 (e) "transfer <:::J'NIlership
.Qt any cable systEm."

23 1bJSe Report at 119.

24 'lbe ecmnissial previoosly ~rErl awlications requesting awroval
to assign or transfer a brcadcast license prior to the cacpletion of a three­
year holding period to be designated for hearing to detemrl.ne whether such
transfers raised trafficking ccncems. '!he Crnmission eliminated the three
year holdi.DJ requirement for bL'03dcast licenses in 1982. See Report ani
~, S2 RR 2d 1081 (1982).

2S 47 C.F.R. § 73.3597(a).
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cable te1evisicn relay seI.Vi.ces ("CARS"). 26 <b1seqUeIltly, 'Me believe that
these well deve.I.cp!d standards will be effective in inplementing the cable
anti- traffick:iD:J restrieticn.

23. Involuntary ard mg .f2mII. tnmsters of cent:J:01 are ecatPt fran the
cable anti-traffic:k:inJ rule umer the statutcny exceptioos p«JVi.ded in
secti.cn 617 (c) of t)le Q:mIlmicatioos Act. n:ansfers of p.u:ely mmagenent
interests will also be ex&ipt fran the cable anti-traffick:in::J rule, since the
statutcny J.arr3uage~ ally transfers of "ownership" interests in a
cable system. Qxwequently, the carmissioo will cgU.ythe three-year holdiD3
peri.cx1 a1ly to assigwEl2tS am transfers iJMil.v:i.ng substantial changes in
OIIlIDerShip that ccostitute transfers of centrol.1be prc:lari Jre8 that
a.tnent1y govem the need for carmissicn eJAnoval in cameeticn with
assiganents and trcmsfers of centrol of CARS licenses can be used as a
referex:e for det~ when the anti -tmffic1dD3 rule will be awlicable
to a partiOllar trcmsfer. In the ocntext of CMS liceilses, Camtissicn
aAllCMll is requi:r:ed ally where thez'e is a d1ange in t:h.e identity of the
liCEllSee or a chaqJe in the holder of a CXI'1tmlliDJ interest in the
licensee.27 Sim:i.1arly, if a transfer of OIIlIler8hip in a cab1esystem does oot
result in a chaDJe in the identity of the franchisee, or in the holder of a
ocntro1ling interest in the cable c:pexator, the tr:ansfer will not be subject
to the three-year hoid.:inJ re:pi.retent. For this p..npose, an assigment
ocarrs when a f:ranchise is transferred ·fran one entity to another. A
transfer of ccntro1 occms 1IlIt:el the franchisee n!!D.1rlns the sane, rot the
CMDer or holder of a ccntrolling interest in the f:ranchise~.
Assi9rJnents are genemlly associated with asset sales, ar:rl transfers of
ocntro1 are genemlly associated with stock sales. '!here are IX> significant
differences between assigIlletts and transfers of centrol fot pttpOSes of the
o:mnission'S Rules.

24. we will briefly describe b:.Jw the Q:mn:l.ssicn detemdnes the types of
transfers of ownership interests that coostitute tBllSfers of centrol
requiring Ccnmissicn awraval tmder oor broadcast rules. '1bese sane issues
and detenninatians will apply to detenn:i.naticns of transfers of centrol of
cable systeIIB subject to the anti-traffickin::J rule. Transfers of centrol are
easily identifiable in the vast najority of cases. 'lypically, the l:::uyer will
aapire ~~ centrol or "legal centrol," by acquirin3 a najority (51% or
nore) of the licensee'S voting stock, or partnership interests, or effect a
chimJe fu the general partner .28 Such transfers 'A'Wld be CCXlSidered
tnmsfers of centrol un:ler our brcadcast rules and tlnls, in the cable centext
walid be subject to the anti-trafficking role, p:rovi.derl they are sutstantial
and volunta:!y and do not qualify for any of the statut6:ry exceptioos.

26 47 C.F.R. § 78.35(c).

27 Mj.

28 sewell S., A<3sigments and 'I'ransfer§ of Cootrol of FCC
Authorizations Under secticn 310 (d) of the camunications' Act, 43 Fed. carnt.
law Joomal 277, 295 (July 1991) ("Assigments and Transfers of control").
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25. '!be nore difficult questioos regarding determinations of transfers
of centrol involve transfers of ~~ or "actual control." 1&~
centrol exists~ a holder of a miIxxity interest in a corporaticn is in
aetua1 centrol. 'IbJs, sate transfers of a min:>rity interest in a cable
system llBy coostitute a transfer of centrol subject to the anti-trafficking
role. In the broadcast centex.t, we have said that determinations of ~~
centrol are~ by the denalstraticn of power to daninate nanagement of
cmporate affairs. 29 In this centext we have defined transfers of centrol
in broad ten1B as "any act which vests in a new entity or illdividual the
right to detennine the rranner or rreans of qJerat~ the license aIXi
detemd.ni.ng the policy that licensee will p.u:sue. II 0 'lhis definiticn
encatpaSses every fonn of centrol, actual or legal, direct or indirect,
negative or positive.

26. Since the size of a perscn's equity ownership interest is relevant
b.1t not detemri.native to issues of centrol, we ascertain issues of ~ ~.
centrol (Xl a case-by-cases basis by looking at all relevant factors.
Genel:a1ly, we 1c:xX at such factors as the ability to naninate the board of
directors of a cmporate licensee as an :i1rp)rtant factor. 31 camli.ssicn
decisioos have generally focused (Xl the ability of a person or entity to
centrol a licensee's finances, persamel practices, aIXi prcgramni.ng
decisioos. 32 Transfers of ~~ centrol have been established. where nc.n­
controlling stockholders exercise substantial rrana.garent or financial control
over a licensee. 33

27. We note, however, that sales of minority interests in corporate
licensees occur rootinely, puticularly in p.Jblicly traded carpanies. Such
sales, unless they result in the acquisiticn or loss of control, do not
require CCImlissicn ag;>roval. 'Ihus, for exanple absent de facto control, if a
seven percent shareholder sells all of its stock in a licensee to an existi.D3
stockholder already owning a ten percent interest, no transfer of control has
taken place. 34 H'owever, a transfer of a minority interest, which results in
new entity d:>taining a controlling interest would coostitute a transfer of

29 Benjamin L. DIH), 16 FCC 274, 289 (1951).

30 Powell Crosley. Jr., 11 FCC 3, 20 (1945).

31 MetrnmeQja. Inc., 98 FCC 2d 300, reogn. denied, 56 R.R. 2d 1198
(1984), &P??' disnissed §Yb ngp. california Ass'n of the Physically

Handiqapgerl v. FCC, 778 F.2d 823 (D.C. Cir 1985).

32 ~ Stereo Broadcgsters. Inc., 87 FCC 2d 87 (1981); WWIZ, Inc., 36
FCC 561, reconsideration denied, 37 FCC 2d 685 (1964), aff'd sub nan Lorain
Joomal Co. v. FCC, 351 F.2d 824 (D.C. Cir. 1965). cert. denied, 383 U.S. 967
(1966) .

33 see~, Metramedia, 98 FCC 2d 300, 303 (1984).

34 Sewell S., Assigrments and Transfers of Control, 43 Fed. Ccmn. Law
Journal at 311.

11



CClltrol. For instance, wbeJ::e a shal::eb.::Uder <Mli.J::g one-third of the stock in
a liCE!llSE!e acx;r.rlres an ad:iitiooal ooe-third interest; a transfer of cc:ntrol
has taken place.

28. As llJIe indicated above, in all rot a few cases transfers of caltrol
will be clearly establistm by transfers of a IIB.jority or cx:ntrolliDJ
CJIIIJIlIerShip interest. lI1ere transfers of~ do not affect the entity
~ a cx:ntrolliDfr i.J:lterest in the f~, the tlm:!e-year holdi.D3
period is inaA?licable. In unJSUa1 cases, whel:e <bJbt ex:ists, cable
qe:ators seeki.rrJ to traDSfer an ownership interest in a cable system slnJld
CXXlSU1t with their local f:r:anchise authority~ the awlicaticn of the
anti-tmfficki.DJ rule to a IBrtia.1lar tnm8fer. Referecce shcllid also be
DBde to whether or not:. the cable cpm1tor is required to file an awlicatic:n
for Ccmnissicn awroval to transfer a CARS liCEll'lSe in ccnnecticn with such
transfer. It:lere Ccmni.ssiCXl awroval is required to transfer a CARS license,
the transfer will also be subject to the three-year holdi.DJ requira:rent. If
f:r:anchise authorities am cable q;>era.tors are unable to detenn:ine the
awlicability of the anti-trafficking role to a particular transfer, either
party nay request a declcuatmy roliDJ fran the a:mnissicn.

c. Pm8'''Tf'' far "Vitochg (tDpl i;mrp

29. Notice. In the Notice, we ctserved that the 1992 Act does not
indicate \\'he sha.1ld have primuy respalSibility for enforcarent of the anti­
traffi.ck:iDJ rule. Since local franchisiDJ authorities are respcxlSible for
awarding cable franchises and for~ sales and transfers of such
franchises, we tentatively ccncluded that local f:r:anchise authorities 'IoO.11d
be best able to m:ni.tor and enforce carpliance with the anti-trafficking
restrictic:n. ~ .prq:lOSed requiriDJ a cable cperator seeking to transfer
ownership in a cable system to certify cmpliance with the anti-trafficking
rule to the local f:r:anchise authority. We suggested that. such certificaticns
wolld create a prest.:nptic:n of a:npliance, unless the local franchise
authority fan:d to the contrary. a:mrenters were asked to ad:D=ess whether
these procedures were suitable for enforcing the anti - trafficking role.

30. We also requested cament~ what, if any, procedures the
Carmissic:n shalld establish for resolutiCXl of carplaints arising fran
detemdnaticns UIrler this provisic:n. ~ imicated, that cur tentative view
was that such carplaints shalld be :resolved at the local level, either
acco:rd:inJ to :relevant procedures ccntained in the franchise agreement or by
oarmencenent of an actiCXl in the state or federal ccurts. Alternatively, we
asked eatItSlters to inticate whether the provisions of Section 76.7 of the
Connissicn's roles, or sene m:rlified fonn of these procedures, 'IoO.11d be
cg;>rcpriate. we furtb& asked c:x:mtenters to address what, if any, sanctioos
shculd be awlicable to willful violaticns of the anti- trafficking role.

31. Cqtnents. Cable q)EUators ani the NatiCllal Cable Televi.sicn
Associaticn ("N:'m") azgue that the :FCX: slnlld retain primuy :respCXlSibility
for nonitoring am enforcing the anti-trafficking rule. rem suggests that
Fedel:a1 enforcem=nt is essential to ensure that the restriction is awlied in
a uniform and consistent rranner. ~ also notes that fvEO transfers wwld be
inpai.:red by local enforcerrent mecbanifm3, which woold require franchise
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authority approYa1 in IlUltiple jurisdictia:IB.~ to cable~,
the 1992. Act~ Itt pawide local~ with art:! authority to enforce
the ~-trafficid.DJ~ia1. a::--ters advocat~ Fedem1enforcsrent,
a1AIo. Udlaate tl'at lOCB1 enfQrCBlBl'lt '01ld~~ial delaYI!J and
~t mccmlietiDJ aIXiincalsistE!!l'1t CQ)licatia1S of the anti-tIaffiddDj
rule.

12. CiIble cpp1tars geneml.ly .1P>rt' the cert,ificatioo pzOC8'il:TE!S
~ .t.n die .'ew, ptOVided~ c»rt1ticaticm ~ ·.DBde to the~ or, if
it j.s~ to· the l.oaIl franchiaeautboritiBs, that. d1allenges to such
oet'tifioat~~ ·decided by the PO:. M:K. cable qaators~ ptopose
tbat the .pcc.muld be the excl\J8ive· amiter of displte8 arising urder~
ilQti-traffiddlJg nll.e, azxl advocate the U8e of the special t:el~ef ~u:es

ocmtained in.Stecticn 76.7. cable cpEat:OrB argue that reso1utioo at the
local· level 1IICU1d lead to uqJr:edietable aa1 ~mlin3s. cable
~ further indicate that a certificate filed with a franchisiDJ
aut.horl.tysbcul(1 car.ry a pxeampt:icn that the cable c:perator is in o:;npliance
with the statute. sane Wtuenters '11Q18 a certificatial procedure aQd
pr:qx:llIiIe.~ that the Ckmnissioo· shculd rely a1 the ciJe dUigence ··of .the
~ies.

33. . amle opetators ca1ten:i that. in cases of gocxifaith violati.<DJ of
the t:h.x'$e-year OOlding period, no sancti.cnB ~be. inposed aM.l.tDderno
~ lIIhcW.d tmDJ;ers~~. Accon!iDg to cable cprators,
reuersal of ~er:s v:uld IIeXW no useful pnpalI8 and. wolld put a caQle.
SyBten.l:lac::k•. in the harm of an entity with no interest in its cpemticm.
sane ~sutmi.t that the ll'O:' 8 general forfeiture precedu.res lD'Jder
Beeticm. 503 "of the canu.mi.catialS Act provide satisfactory rem:!dies for
wi.11ful anti-traffick:in3· violatioos.

34. F!:arJch.i8e autOOr.ities agJ:ee with the eatm:i.ssioo'spz:qaral tore1y
00 local. authorlti.·to exercise pri.muy anti-trafficking enfC».:c.emellt
respctlSll'>ility. Ftanchise authoritiES indicate that since Itti:1t frand1i.se
agz:esrents require local approYa1 prior to a system aseigment or trcinsf~,

local authorities canm:::nitor CCDPliance ltDSt efficiently ani detetmine the
effects of a prcpoeed. transfer a1 cable mtes am service.~
authorities· alec favor the certificatioo procedure prcp::lBEld in the Nct;i&'e,
provided that cable operators are required to sutmit sufficient evidence to
reasooably verify such carpliance. Franchise authorities suggest that the
1"0: ntles s1'D11d clarify that local authorities have breed discretioo to
request arJ¥. a&litiaBl infomatioo they deem relevant to detetmi.ning whether
a prcposed tzansfer satisfies the :rule or qualifies for an exceptioo.

35. UJoal authorities also naintain that displtes arising umer the
anti-trafficking rule shalld be resolV9i locally, using disp.1te resolutioo
procedures .~r ttJe franchise agreenent or applicable local law. If such
c::a:TPJ,aints cannot be resolved ~ly, local i:\Uthorities recamend
teS01utiooin the state or federal cants. ~ believes that local dispute
resolutioo is OOthefficient am consistent with local jurisdiction over

35 Cole Raywid & Braveman (I'CR&B") carrrents at 20.
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, cable system tmnIIf...

36. 1)1,,-_.... 'anti-tmrfic:ki.Dg 1"I!f1latia'a8 _ adapt bIn:iJl are
dllri9*!tO cdltO: Ie II' ~. in pI's I I iDg ptOfit:eeriaJ by CIIb1.e
opeJ:at:ors that exuld' affect cable rate8 aid llerVioe, wit1'D1t ~E!ll.rily
delaying cable tIat II etiml. we oc:a:lude that these d:JjectiW!B can biJIit be
sm:ved by xelying a11oa1J. autbOrltie8 to aalitar cmp1.iance with the anti­
tmffidd:ng mle. .... be1iJwa that local CQlCOIIiIl!iL will beame efficient
am. effective t!81'~CMtt8igbt, Id.Doe local' tl*JBfer appn:wal .i.e
a.ln!Iidy ~uaIerImt f'z:au(td_ agx .... or state laW. 'In id:Iitien,
"loau mtharit1ea .... fBU.iar with UdiviClJal OIble cpDItCn' and
f%aDi::hise agteaiElJt8 811I ant' better pcIIitic:lal to evaluate' the effect9 ,of a

. prqam trmwferCllCllble mte8 am .-vice. Itn'eauer,,. &> lJC:Ie believe
that lCiCBl anti-traffick:l.ng enfar'O!llB1t will delay or G1 significantly 'to
the adn:i.n:i$tmtive'bJrdm associated with -=-: cable 'systen tnmsfers.

37.' , PuraJant to the regUl.aticDI ,.~ bexeirl",cable CpexatorS
~ ,to..,ignor tmn8fer 0IIDmIbip in • CIIble system' will be·' tequin:d to
,certify' to' the lbCal 'banc:bise authority that thellJbject txansfer' cx::aplies
with the anti-traffiddqJ rule, that the txansferor is seeking or has
cttained a -.iver fnm the o:mni.ssien, or that the trcUlSfer is othe%wise
exelpt fron the apti.-tmfficking rule. 36 '!be a:mm.-ia1 r:eqU.i.res 'that such
cert.lficatlal be8ubrlitted to the local fmndU.se authority at the t:im! a
cable 'c.petator l!IlJtaits a tequest' for tratwfer iIIPf.O'CIl. , If local ,tnmSfer
aA;>tovalis mt ot:tiu:wiee Rqui.red by the fxanc:h:JM agZe8lBlt, the anti­
traffi.ck:i;ng oertifieaticn at belUbnitteel to the local f:raJJdrlseautlX>rity
no,laterthan 30 days in advm:e of the claling date of the prqX:I8Erl ,
tzansa.Ctioo. All' such oertificatialS~ cxmta.in a OCDPlete descriptioo of
the transactioo am the natum of the~ bWrJ tJ:aI1Sfer.red, the date en

. ~ch such i.nteI:eIIt ... acxpi.red, am the effective date of the prqX:I8Erl
~ter. certifioaticna Cla:iming eJetptic:l1 frtm the anti-traffic:1d.D3 IUle
~ ,'&lSO' deso::1b! the Dab..1ie of the t:rIi reticm mxl identify ther
aPPl.icable exa1p::icn accarpmi.ed by a statell!llt of the facts gi~ rise to
the ~exBtJ:'ia1. Receipt by the local frcmc:bise autmrity of the
'~te certifie;:atioo will c:reate a ~al of c:aapliance with the
anti-traffick:inJ provisicn. FJ:imchise ctl'mit1es :nay request additiooal
infoznatioo. :rea8aBbly neoesSaxy' to detezmine the validity of a eertificatial
in cases where the franchise authority has :teascn to <b1bt the accuracy of a
cert.ificatioo. '

38. Franchi8e authorlties~iaUngthe accuxacy of an anti..
txaffick:in3 certificaticn DIJSt mtify' the cable cpu:ator within 30 days of
the filin;:J of such certificatien, or such certifioatien shall be deenai

36 We decline to gnuxifather cable t:ran8aCtialS preda.tin;:J the 1992
Act, as requested by SCJE CXiluenters. sectien 617 ·of the Comunicatial Act
does not establish any gran:ttat:her:i.qJ prorisia'lS for cable systElll',tmnsfers,
nor does 'it authorlze the Catmissien to do so. To the extent that parties to
a particular transactien believe that the anti-traffic:1d.D3 rule should not
awly to their transactioo, the camtissial will coosider aw:tq>rlate wriver
requests filed in accordanCe with 8ectien 76.7 of ~ CcJtmissioo's Rules.
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acc:epted.37 'l1le 30-day review peri.od for ant:i-txafficking certificatioos
will lXlt be tolled by~ for asit1cmll infomatioo l:7.i. the fIanChi,se
autharlty unless the cable qaator: fails to provide eatplete am accurate
Z1!JlIlI1XI18E!18 to SUCh·~ within 10 dIlyB of the date of such request. '!be
30 day IJJfti.ta.ticn enf~ autb:xrlty <Xlwte'.r:atioo of an anti-~ficJdng

certifioatioo in no 1IIf1Y affects the time allCJlillE!d for frcmchi.se aut:}x)rity
ooosi.deratiar of the transfer xequest itself.

39. For sy&tEIIB held for tmee yeam or: DDre the anti-trafficking
cer.tificatioo is incmpcnted into the PIX st::ar.damized transfer cq:proval
Fcmn discussed~ in pa1llgmpt 85. Far such systEdB, the 30-day pericx1
for ccDdderaticn of the anti-traffi~oertificatioo will in no ~y affect
the nmning of the 120-day statutory period for CalSideratioo of such .
transfer requests. l«al decisioos reg:ardiRJ the accuracy of a
certificatioo, eligibility for ale of the EXlE!i1ptioos, am questioos regarc:l:iD3
l1ibether a particular transactioo is subject to the three·year hold:in3
zequi.rem!nt an! zev:iewable by the PO: p.ttaJant to the special relief
pcOCEdJre8 set forth in gectioo 76.7 of the Cbnldssioo's Rules. 38 AlthaJgh
the Notioe, pcqxJSEd to rely 00 local displte resolutioo nechaniStB, we are
persui!IIC8i by carlleuter:s· wOO argue that CDmtissioo resolutioo of anti­
trafficking di.sp.ltes is essential to E!IlS\J%'e prarpt amCCllSistent
detezminatioos~ the aR>licatioo of the three-year hol~ pericx1.

40. If the facts ultinately reveal a willful violatioo of the anti­
trafficking role, local franchise authorities Shall notify the Ccmaissicn of
such violatioo. 'Ibe camd.ssioo will then deteImine the awlicatioo of
a.R>rcpx.'iate sanctioos acc0rc:ii.D3 to the pnx~"ures set forth in setticn 76.9
of Ccmnissioo Rules. Pursuant to sectioo 76.9, the carmissicn nay issue
cease am desist. orders, 0J:ders to show cause, or carpel forfeitures in
a.R>rqri.ate cases. Detemti.natioos l:7.i the Qmnissioo reg:ardiRJ awroPriate
retrI!dies will not limit, in any~, the rene:iies available to local
franchise authorities UI'X3er the tems of the franchise agleatent or local
law.

41. Q.lr regulatioos axe designed to siltplify awlicatioo of the anti­
tJ:afficking role. we have attEllpted, to the naxim:m extent p:JSsi.b1e, to
provide guidance to local franchise authorities am cable cperators
reg:ardiRJ the a.R>licatioo am enforcarent of the three-year oolding pericx1.
We believe that cur regulaticns will enable franchise authorities in the vast

37 However, if such certificatioo is later foorxi to be defective, the
cable cperator nay still be subject to aR>rq>riate sanctioos.

38 47 C.P.R. § 76.7. secticn 617 does not require the camri.ssian to
~ substantive st:.arnards govemi.ng the awroval of transfers. It shalld
be etP1asized, h:Jwever, that in exercis:i.n:J their transfer jurisdiction,
franchising authorities nay not seek to circumvent the Crnmission's authority
over rate regulaticn, franchise fees or other natters. For exarrple, a
franchising authority nay not delay a transfer or :i.np:JSe conditions on a
transfer authorization that walld inpinge upcI1 the camri.ssion's statutory
authority.
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najarity of cases to quickly determine COIpl.:i.ance jssu~. In diffiallt
cases, ~ have pmricSI!ld for ~ia1 deteDninaticme regarding the
cq:plicatien of the t:hI:8e~year boldiDJJ period. Acoordi.ngly, ,. coosider
CXJIIieLers' ca..~ regarding loca! enforc.elt of the .anti~tl:afficJci.Dg.roe
to be latge1y l.IDIe%DDted. 'Ib the extct: tblt local~ is alreedy
required for·!lmt QIble system tJ:ansfera, we do oot believe that the
Ulitiooal l.'8I!IpaWibility of m::nitoriDJ CX1Ipl~ with the three-year
hoJding perlai will significantly alter the nature of the relatiooship
bebteEIJ cable cptXators am franchise autbarities. we cu:e ocnvinced that the
proad t re8 we have~ will idDplity anti~t::mffick.iDiJ entOlallBlt am
min:i.lItize the cdninistrative b.u:den en cable cperatorS.

D. PO C"lat;i'J} ce "'M yer IbJdI. prim

42 • Notice. In the Notice 1M askm <X1tuenters to address the
~cpriate dates to be used in ca10datiDJ the three-year boldina' period,
both for' i.ni.tially CXl'JStrUCted systeuEIaDd for aoqui.xed systEIlIl. For·
i.ni.tiallY CXD!truCted aysteuB,. questicmedtmt)ler the three-year hold:in3'
period shcW.d be meaan-ed fran t:hedate of aetivatial or the date of the
a\lBrd of the Cable f%aIlChise. Sim:i.l.arly, for acxpired systeDB, we asked
CC1ll1Blters to i.rnicate whetllerthe effective date of the ttanSfer, or the
date of the awlicatien for tnmsfer. 'awroval wculd be nore awz:qria.te.

43. we also sooght CCIiIlel1t regarding the.~qni.ate treatnent of M30
trarisfers~ this provisien. We iIxU.98ted that the anti-tz:affickir¥J
restrlctien lllaS~y Dot I11E!lIUlt to forestall M30 tnmsfers, am
questi<D:!dwhether the statute required that the three-year boldina' period be
satisfied for each system transferred by anM:lO. Catmenters were asla:ld to
indicate whether.we sOOuldestablish separate procedures for awlicatien of
the anti- tz:afficki..IJ3 pravi.sien to M30 tz:ansfers. . In ad::titien, we questiooed
how stEQ)ed or installmant transactioos slxuld be handled for p.u::poses of the
three-year holding period.

44. CcIt11Blts. lIb3t camenters suggest that we define i.ni.tial
ca1Stnletien a.ccaniing to. the date \1Ihen .cable service is activated to the
first OJStarer iri the franchise camurrlty, :tather than the date of a1l1lBJ:d of
the franchise. Camenters indicate that such a definitioo will prevent
loc;:al displtes, since not all franchise agreiements provide CalSistent
ccncepts .of. i.ni.tial cxmstroctioo. In CQ'ltIast, NA'roA. prcposes that for
initially CCIlStroeted system3, the holdi.r:VJ period shaJ1d not camence until
the date of carpletien of canstroctien - -~ service is actually available
thraJghc:ut the service area. 39

45. For a<:X;lUired cable systE!1B, llDBt CC1ll1enters suggest usi.rr;:J the
effective date of the closing of the transacticn in which the cable system is
transferred. For gradual t:r:ansfers, 'lcr suggests that the date of
acquisition sha.l1d be defined as 11 the date of closi.rr;:J.of a transaction
involving 50%' or nore of the equity in a system, 11 witha.1t regard to the

39 NA'IQ1.\ Coments at 9.
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dates set forth in install~ ar stE.g;&' trcmeaetioos.40 AlteD'latively,
NIm)A suggests that the~ per:I.cxi far aoqui red systEml shalld begin en
the effeeti-ve~ of the loall 0t\iinanCe~ the sale or transfer of
the CBble~ 1 .lC:a p1:QpC••• t:bat w.re a transfer invol"'=i!Sa single
integxated syste 1IerIi.r9. JRJltiple.; fxand11se areas, the bold:i.IJ3 perl~.
sJ:n,.U.d be calal1ate1 fn:m the, date of initial calSb:uetial or .aCXJdaitia1 of
the fixst fxanchi.8e in the system.42 . .

, 46. QiS'IMIm•. we agree with a •••ars~ that far initially

=~i:-b?d~i~~~~s~~~=:::
aetivaticn of service effectively establishes whE!1 the initial PlaSE! of
systan CXDiJtructial is cx:nplete. 'lbe date of activatial also provides a
specific date for~ of the bold:i.IJ3 pericxi '4iihichdoes IX>t. depeal en
factors that IIIlY vaxy fran aie juriSdictial to, the next. we decline to use
the date 1ltleDae;vice isava.ilab'e tlu:a'Qlxutthe flerVice area, .; NIaQA
suggests, bIcal.. in IIBqy inst:aDoes cable sexvice J.TIll¥ rot be e:xl:ElrXIed
tlu'oJghcut thesexvice area for mmy yea:t'S, if at all, eit.hl=r. becauSe of
eocxxxrdc feas~lity, or beanJBe altemative nultichamel proviQers already
sexve SCIlE portiCl1S of the f%anchise ana.

47. For ao;pired systellB, the boldina' pedcx:l will CDlU~lCe en 'the
effective date of the clcsing of the traJ:IEIaCtioo in '*U.ch the 8Y'3tenlllaS
a.cqui.nd. In the case of sales in stages or installment transactioos, the
bold:i.IJ3 period. will CXIlUte!CQe a1 the· effective date of the tmnsaetia:t in
\C1ich the tzalWf-.e or ~ignse'a<XJ1i.nd coot:rol of the aable ~.. we
detemd.ne that the ptqx&d effective date of closi.DiJ is~te beciWse
it repxesents the date 00 which ccntr01 of the systEIn was actually. . '
transferred to a, new cable cperator. we decline to follCM NMQA's px:tp:Nl
that we use the effective date of the local ordinance~~ t~fer,

beca11se in oor view, this ,date is too i.ndi:rectly related to the date when
ccntrol of a systEl11 actually ];aSses to a new owner. '

48. 'lbe th:a:ee.,.year bold:i.IJ3 period will be neasured fran the date of
CiCXJ1isitioo or initial oalSt:%Uetioo t:hJ:oJgh the ptcpoeed effective datepf
the clcsin3'of the transaetioo. t:tanSferring ccntrol of the cable SyStem.· ,
\trl.le a transfer or sale agxeeuBlt nay be e:icecuted prior to the eatpletiQl of
the three-year 1x>lding periexi, CXXlSlIl'ItBtioo of the transfer nay not take
place until after the eJCPiratian of the requisite holding period.

40 'Icr Q:mnents at 49.

41 NMOA. CcJme1ts at 8.

42 N:m CcJme1ts at 43.

43 "System" is defined for this plIpOSe in Section 76.5 of the
camri.ssioo's Rules. 47 C.F.R. § 76.5 (a).
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49. Q •••• e. II!IIIt o::aaa:aters advocate a ..-ate procedure far
iJIpJ..-tatial Of t=- aati-tmffidd..ng nde far: 'III) tmnsfers. OIble
<XII_litem ptcpoee a ....:Lality test that 1IICW4 allow'l&) tt:arisfers Were
sot of the actual Id8crlbem are served by .,... CMDed for three years or
more" Time 1IU"Der QCte8 'tbat a similar BlPtedl is U8EId in the c:x:ntext: of
tmff::Lck:1nEJ in,cel1u1a:1:' 11Q!11 sea, Wlere a sale ttat might xaiJIe traffick:iJ:v3
c:dlOel:nst:aken by it:8elf is pemtl.tted if the ~er is :i.nci.denta1 to a
SIile of other facllitie8. '

50. 'In CD1tJ:88t, local franchise authorities argue that 00 exceptioo
sh::W.d be DBde for JB) t,..,rers. F.I:'aB::h:la a.tt!ait1es 'irdlQllte that 1«)
tiansfe:rs are 00 d1ff.-t than any other trat:8t$' fran the
ptmIPeCtive of the cable sDIcr:iber. '1beIIe el...... uBett that the ally
issue of. CQ1CB1T1 to 0IIble.~ is' the~ t:J::at a ptcp:sed txansfer
will !a'Ue. <2\' cable mt::f8' aas service. In a:l::Ltial, local authorities
in1icate that· them is DO st.atutOq authority for treat~ lIB) c:ansfers
diffexeDtly fran oc:im' CIIble system transfers. CI1 the otb!r him:i, the New
YOlk OIble omnisBicrl pr:cposes that re:> trcmBfers shool.cl be dee!lB:l to eatply
with the anti-t%affiddDg rule pxovi.ded 80t of the MJ:)' s SlJI::scribers are
served by systE!ll&held far three years or Dm'e.

51. DJ.,.ic;r. ~ in the legislative h:istoty iIxti.eates that
0XW1J.'leBS int....., toE' t:!Ie ant1-txaffic::k:iDJ nile to 1Dplde ., transaetioos.
MJreC:Ner, we believe tbat UDifoxm cq:plieaticll of a BI!IIpI13t:e holCfiDJ
xequinmlI1t' to eadlM!k>-amed system caild llI8Crl.fice 8CIIe of the benefits
afforded by nultiple 8)'8t:-~. OIble operators frequently l:::uild or
aoqtdre nSi!I.tby cable~. &1ch coma! OMDIIt8hi.p of cable system:5 nay
create 'qma~ efficiEllJCiM aD:1 allow cable aperators to expuxi service to
previaJS1y ttnSeXVed ueas. o:tnra1 ownership of cable systsrs nay also result
in eoaxxni.es of scale that ocW.d benefit cable subscribers. '1hel:efore, we
cD1Cl\de that a{Plicatia1 of a separate hol~ recp:i.rement to each re:>~owned

system nay be ,i.napplqJd.ate in sare ciramstanees. Ncmetheless, we believe
that in. order to pLeB8£vethe dJjectives umerlying the anti-traffiCking
role, a SlDtantial l'Ul'IJer of the te:>' s sut:ec:dbers' IIIJSt have been served by
cable systE!tS awns:i by the~ for at least three years.

52. In this z:egard, the CClrmissioo will entertain requests to leive the
anti-traffidting restri.etial in cases involviDJ~ transfers. '!he
CC1mIissicn will look favorably upal such waiver awlicatioos where t'AO-thirds
or nDre of the 119)' s a.i:lscribers are served by syBten& owned for three years
or nDre. W:lere an M}) trcmsfers several systE!1'B in a si.D3le transaetioo., the
carmissicn will look favorably upalllBiver requests if t'AO-thirds of the
subscribers of the sy8tEIl& being transferred are serva1 by systeuB owned for
three years or ItDre. we xegard the calSideratioo of· such llBiver requests as
essential to ensure that the anti-traffick:i.n3 rule does not unnecessarily
deter M;Q transfers.
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53. a'ID.'t.. IQt. COllielterS .. that in the case of "spin-offs"
fran an· original traI8fer, the ~ sb:W.d clarity that the statute does oot
req.dre cg>licatial of a new three-~ haldi.03 perlcxi, even if the
subsequent transfer is not specifically :i.dentified in the original transfer
agLeenent. geveLal ccmnenters suggest that if the subsequent transfer is
necessitated by the original tra:nsaeticn and is eatp!eted within a reasooable
period of tiDe fallowing the original ~icn it stn1ld be CCI:ISidered
put of the original transaeticn for p.trpOBeS of etR;>1yi..rr:J the three-year
hQldi.ng requiL9lB1t.

54. 'I'Jma *mer in prrticular, w:ges that this pravisien be read
broadly so that. arrt traDsacticn that is a c::oosequence of such initial
transacticn arxi, lfhich existed en the date of the closin3 of the original
transac:ticn, 'WO.l1d be CaJSidered put of the initial sale. For exanple, T:ine
Warner argues that in the absence of specific language in the sale
agresnent, if there is arrt legal.~ or necessity at the tine af the
initial sale cmpelling the resale of ale or mxe systE!IB, such resale shalld
be deerred p:1rt of the original ttansaeticn. 44

55. piaglfflj.gl. secticn 617(b} of the a:mn.mi.cations Act provides
that in the case of nultiple system tl;:'allSfers, "if the tenm of the sale
req.dre the D.J.yer subsequently to transfer ownership of ale or mxe of the
systElr& to CD!! or nore third mrties, such transfers shall be CalSidered part
of the original transacticn...'15 .tbEr this provisic.n, a subsequent trcmsfer
that is calSidered part of the original transaeticn will not require
ag>licatien of a sepamte three-year 00ldi.n3 require!Yent. In cur view, this
provisicn does IlQt require that a subseqUent transfer be explicitly nentialed
in the original transfer or sale agLee:rent. we believe that it is sufficient
for puiposes of this provisien if the b.1yer had a legal cbligation ta
subsequently tranSfer ale or Iron! of the eystEm9 originally aCX}Uired at the
time of the original transactic:n. AccoId:l.D.:Jly, we interpret the "teme af
the sale" requirem:nt to include all agLeetlBltS in coonectic:n with the
original sale or transfer including the sale or transfer. a.greenent J. letters
of intent, f:i.nanciL9 agzeemertts, security agreetents or other cantatporaneoos
anangerrents or agreements in connectim with the original transfer.

56. Nevertheless, in order to iIrplE5lB1t Coogl:ess' intent underlying
this provisic:n we will require that such subsequeilt transfers be effected
within a reasooable pericxi of time following the·eatpletic:n of the original
transactic:n in ot:Oer to qualify for special tzeatrrent urrler section 617 (b) •
'lberefare, p.u:suant to this provisic:n, the Ccrrmi.ssion will require that a
transfer request for the subsequent transfer be filed within 90 days f:ran the

44 Time warner Cbmments at 18-19.

45 47 U.S.C. § 537(b).
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effective date of the closing of the original uansactial.46 In aati.tial,
the closipJ of. the .*-ql$'t~ __ take place IX) mre than 90
days after ad1 local t1'an8fer appEOVal 1a gmntEd. In calleS mere IX) local
tJ3Dlter appEOVal 18.~, the Q:ndmal will nqD.re that the
ahJequeat tz:an8fer be c:mp1eted within 180 days fn:m the closing of the
orig1na.l transaeticn.

B. -."""
57. RltWe. In tbe 1I;)t;lg!, we swgbt to clarify :intexpretatial of the

three statutaIy exa!pticms to the anti-traffic:1ci.nJ rule ccm:ained in sectioo.
617 (c). we asked CXiiue1terS to indicate the types of tJ:atlIIaCticms that wexe
ocntEDPlated by each ~ial. _noted that the first exeepticn, excl.u:tin3"
tJ:ansfers Wlich ant DOt subject to Pe'eIal incare tax liability, seemed to
addre•. tnmI!BCtiaJe i.11vo1viD3 tax oertif:1.clUs i.ned by the Cbmlissicn
pmIUIDt to sectial 1071 of the rnteI:'dll RI!M!nJe Q:lde ("Q)de"). we also
indicated that this eQlPCicn nay be CJA)1icable to so-called "tax free"
exdlanges of assets.~ secticn 1031 of the O:lde aId to "tax free"
J:eOXganizatioos \.Dier Becticn 368 of the Q:lde. Q:Ime:lters~ askBi to
address these tentative oalclusioos am to identify any other transaetioos
that nay qualify for this exceptioo..

58. we tentativelyoalcludscl that the secaxi ~ioo., excluding sales
aquired.by operaticn of law, or by act of BDf Pedetal, state or local
agerx.y, .. inaa:Ied to include involUlJtaJ:y t:ra.mtfers in the CXXlteX.t of.
J.::en1aq)tcy~ or other types ofxeceivership. we also questiooed
whether this except:icn stnlld be inte!:preted to include sales of
m.micipally-~tedcable syBteIIB. we scught .COJuslt 00. t:hSse
inte%pr:et:atiCXIS and CI1 any other types of transaetia:Js that nay have J.::)een
ccnte!Iplated by this exo:ptioo..

59. '!he thi.J:d excepti.al, E!XEIIpti.ng sales, assigments am ttanSfers to
affiliated entities, we imicated nay. be :intexpreted to awly to m;g~
transfers as defined in secticn 73.3540{f) of em'Rules. we also <D!!IerUed
that the legislative history suggests that this p:rovi.sim leS meant to exstpt
transfers between affiliated entities, includ:in3 entities related by virtue
of stock, or other equity ownership, debt. amership, or nanagement. centrol.
we asked cx:mnenters to ilXlicate what other intza-carpany t:ransfers s1X:uld be
included within this exceptioo.. Q:Ime:lters wez:e also aske4 to iDdicate what
types of infomaticn should be aquired. in omer to establish eligibility
urxier each of these e:xceptioos.

46 In SalE instances, local transfer awroval for a suJ::lsEGuent trcmsfer
rraybe ci:>tained at the sane tine as t:rcmsfer awrovaJ. is d::>tained for the
initial transactioo.. In such cases, we W01l.d calSider the request for
awrovaJ. of the subsequent transfer to be evidence of an intent that such
subsequent uansfer was part of the original transaetien for p.upa3€S of
detennin:ing carpliance with the three-year holdiD3 pericxi.
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1. wrnm. 'Pn!e" TmDBfers.

60. Q1Irtmta. M:8t CUilienters argue that the Fa: shcu1d exstpt all
transaetioos lltlich are nai'"taxable under the Internal Revenue COde ("COde")
xather than attEllpt to list all "tax: free" transactiQ'lS. N:m ptq)CSE!S a
genem1.'exatp:iat for all t:r:ansfers llIhich are not subject, to Federal :incare
tax liability.47 'Ibis interpJ:etatiat1llCU1d include trcmsactia1Sinvolving
tax: ,certificates issued by the Fa: pu:suant to sectiat 1071 of the cooe,
t~etioos dee1red ,to be lltax: f:r:ee" ecdIInges of assets under sectiat1031
of the cooe, and "tax f:r:ee" reorganizatia1S l11'XEr secticn 368 of the COde.

61. Regarding the plynent of cash or other t.a>cable calSidetaticn' in
like systan exchanges, 'ICI stJ:a1g1y mses that the Fa: exa:rpticn mirror the
IRS Code so that if a transaetioo is "tax fJ:ee" for federal tax p.u:poses, it
shcu1d be exatpt urrler this provisioo. Such factors sinJld not defeat the
exsrpt status of a transacticn if they ck> not defeat the "tax free" nature of
the exchar.ge, accord:in.:Jto 'lO 48 Altematively, Tine N:m1er proposes that
we sl'x:uld 'not disqualify "tax free" ecdIInges of assets that include, taJCable
coosideraticn that CCllpd.se less than sot of the total prcperty exchanged. '
AccoJ:di.i1g to 'tine, M!U:ner, such taJcable calSideratian is frequeritly included
in system exchanges to equalize the value of the assets. 49 '

62. CR&B c::cmlBJ.t8 that, at a m:i.n:i.m:In, this exoepticn shcu1d iJ{oPly to
sales inlltlich there is IX) gain or there is a loss, as well as to
transaetialS invoJ:ving a tax certificate and other transactialS can:Ja1l.y
referred to as "tax: free" under the Cbde. Accenting to CR&B, the ad:iiticn of
taJcableca1SideratiCX1 sha.tld not effect eligibility for this exceptioo, so
,1Cllg asthe!transaeticn qualifies for preferential trea.t:Irent by 'the IRS.
CR&B also aBserts that cable opexators shalld not be required to provide
franchise authorities with proof that a particular transfer qualifies, for an
exception. CR&B naintains that such SUWlemental doc:l.nn:mtation shoold be
required cril.y when requested to suh:Jtantiate the awlicability of one of the
~ians.5U

63. DiscysSicn. section 617 (c) (1) exsrpts frcin the three-year ooldi.n3
requirement all transfers of' CMIlership in a cable systan which are not
subject to' Federal inccm= tax liability. Ccngress did not i.npose arrj
limitatians (Xl the types of tax exsrpt transactions it included tJI:Der seetiC11
617 (c) (1). Accord.in31y, we detezmi.ne that calSistent with the underlYin3
p.u:pose of the anti-b:affick:i.ng rule, Q:n3I:ees sa.tght to exarpt all
transactions which qualify as "tax e:xenpt" unier the Federal Inccne Tax Co:ie
("Code"). For this p.1rpCSe, we inteI:pJ:et "tax exenpt" transactions to

47 N:'m CcJme1ts at 46.

48 'ICI, Coments at 53.

49 Ti.me Nnner Ccnrrents at 22.

50 CR&B Caments at 14.
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include all transact.ia18 .in which there is no cognizable gain or there is a
loss umer the Code.51 we bel~eye that aJCb an interpretaticn is <::a:lSistent
with the statutozy~ am cxqrzg·FFiaBl intent ill eractiDj this
ewllJtOicn since trrrxetiarw wnch do :oat ~t in a gain.or llIbi.ch result in
a loss are 1.U1liJcely to c::aaitute p:mfiteerlng txansactialS.

64. Anti-traffidc:lng oertifieatiCQ111lbi.ch claim any of the e>cBiptioos
provided in Bectial 617 (c) , ~ded.by an 8ICP1anaticn of the blIsis for
the claimed meaiptial, tIhall be caw1"'m!d aJffici.Emt to establish a
preIUIptial of ca:apliaDce. NevertbeJ.-., localf~ i111tb%ities .. uay
request additiaBl iDfCDlltial reesc::mbly DeC r rry to establish eligibility
umer the c:l.a:iDed exeaiLicn, such as CC¢es of cgllicable laws, coort m:ders,
tax :ml:in3s, &.

2. ....,.,.,...DllldDJd by qaatim ~ ~, act of a ·1MeraJ
(]I[" State IQAM Y, (]I[" by a 10aIl , •••:tri.....btw'ity.

65. Q meltS. OoJiiiBnters imieat.e that in ack!iticn to~
txansfers IIBIdated byf~ authorities, this excepti.cn~ inten:3ed to
E!IlCCJIPISS any involuntary txansfer~ by a coort a::der or other
govenxnsnt: act or deczw. Qle camenter EIJi99IE!8tS that this e>celptiQ'l also
includes transfers elected in order to ccnply with applicable laws or
zegulatioos.52 Accord.:i.ng to nrst CCltuenters, this exx::epticn shoold be read
to include transfers pnsuant to banJQ:uptcy proceediIY3S, including transfers
requ:i.rErl by twstees and :receivers; transfers ordeJ:ei in the ccntext of
divorce pIocere:Jingsto facilitate coort-ordexed pn:perty settlements;
transfers in coonecticn with prcb1te prcX'8Er:UngB, to facilitate the divisicn
of an estate or to acxxJiuodate the l.a1IIIEI of successicn; aIXi transferJ3
inplE!lle1ted to o::nply with statutes, laws or regul.atiCDS ofgovannent
entities incluci:irYd the ownership restrictialS pramlgated as a result of the
1992 Act.

. 66. rem. and Tilie wamer azgue that mmicipally-owned cable systeltS
slnlld not be exBipt by reascn of their zrunicipal ownership. 'lbese
CUiaSlters assert that tmnsfers of such system3 slnlld be exe:rpt ally if
m:deJ:ed by a coort or other~ authority, other than the franchise
authority. Tine wamer believes that exe:&pt~ voluntaly transfers of
rcunicipally-owned cable systenB woold create an unlevel playing field am
tlIOOld encanage "sweetheart deals" for nunicipal ovez:bJi)ds. In ccntrast,
NJm)A rraintains that sales of rcunicipally-QIIIlBd systenB shoold be exa:tpt
umer this provisicn since there has been no history of trafficking by
rcunicipal cable cperators. M:n'eover,~ argues that mmicipally-owned
cable systars are not c:bt:aiJBi for PJtPOSE!S of profiteering. Acc0rdin3 to
NA'IOA, such systatB are typically acquired in order to provide quality cable

51 Similarly, we detennine that this provisicn exarpts transacticms
in which recogniticn of a taxable gain is deferred, as is the case with
minority tax certificates issued by the Ccnmission pn:suant to Section 1071
of the cooe.

52 Ti.Ire W:nner Cat1rents at 24.
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service at rea8CI1able rates 1Iilere such service is not otherwise available.

3. sales, c&rlgrlie. s, am t:mDJfem to affiliates.

69 . CcIrqents. M::lSt catrnl:?nters agree that this provision \t6S nEaIlt to
exstpt all 12m .fQmB transfers. Com1enters note that this exceptienshalld
be broadly CalStruErl because profiteering is not an issue in transfers
between affiliated entities. Catttellters add that the legislative history
suggests that this provisien was also meant to exstpt transfers of systE!T13
camal1y ccntrolled thraJgh nanagenent ccntrol. Accon:ti.ng to canrenters,
this provisien llBJXjates that 00 new three-year holding pericx:l is required
follCMing intra-eatpmy transfers. In such cases, earmenters assert that
rreasurerent of the holding pericx:l shoold canrence with the date of entrance
into the corporate family and errl on the date of transfer to an entity
cutside the corporate family (to a J::uyer oot urrler ccmron control with the
seller) .

70. In ccntrast, the New Yon cable camrl.ssion argues that sene pro
~ transfers will m:xiify existing security interests or otherwise
increase the financial Wrden en the cable systan, which calid adversely
iItpa.ct rates. 'Iberefore, the New Yon cable camrl.ssion urges the Camti.ssion
to adq:>t safeguards which allCM franchise authorities to review such

53 47 U.S.C. § 541(f).

23



transfers to erlSlJJ:e that' they am CCIlSistent with ~iooal intent. 54

71. P;ag.iW. sect;ial 617 (c) (3) ewaFt8 all sal., assiganantS an:i
transfers to~, l.siylsS ar tIClD8f-.. CXI'lt:%Clled by, ca:Jtrol1i.ng,
or uaser CXIIIl(Xl c::x:mtm1 ,with the seller, ._ipar ar t't'8t8femr.. As
di ilCl711ed in the ax' 9', .' OCD:llde tlBt~ pE'tJri.sicn .. i.n!:.enied to
exaq;A: the type at • ~ tmnBfers defil:B!:Ln Bec:ticn 73.3540 (f) of the
Ccmni..8sicn~s Rules~. 'JhJ&, far exa1pl.e, a t1'WWfer f:::an a shareholder to a
cmpatatiQ1 0lIIQSd or CXI:ltX011ec1 by aJd1~, ·an ·a8BigaJneut tmn· a .
cxn::potatial to its iD:lividal~, aal a tramJfer between Cit pu:1!I1t:
CX>%paratial am its 1JIb:)l1y-CMled subsi.dia%y 1IICU1d all be exatpt \mer secticn
617 (c) (3).

72. Furthemm:'e, the legislative history of the 1992 Act indicates that
"cxxmw <XI1trOl" as used in sectiCI1 617(c) .. II8IIDt to include transfers
~ ilffiliatec1 eatities,~.. of tI1hether such affiliatial' is by
~¢. CtliUUl ~T QIO!l'8hip,other ,ec;pi.ty ar debt 0iCleI'Ship, or
DBnagl!!Il1eIlt CXIltJ::01." 1be Ib.:se Report st:ated. tlat transfers of this nature
have tl:aditiClBlly. oc:x:w:::ad witha1t ab.YIIe, aJXl DIJ8t CXI1paily occur in
<nmecticn with shJrt tem\ financingt~ or in situatioos involviIlg
CXJXpotate ar·pu:tnerIIbi.p reax:gan!zatioos. '1h:s, we ccmcludethat transfers
bebeena:brilidiaries CMled or CXI'lt:%Clled by the~ pu:ent oorp:naticn will
beexarpt f+an the anti,.tJ:afficJdnJ we. ~ly,tz:aI:8fersbetween
lindted plX'tners and sot joint venturenJ \CUld al,., be exaapt urDer this
~.. In aati.tia1, debt for ecpi.ty~ bebleen affiliated
entities, in CCDleCticn with refi.nar:cin3s arXl ma:gan!zatioos, will generally
be e:xatpt fran the three-yearb:>ld:i.ng requiI:elent.

73. With respect to the dJjecti.aJs J:aiJIed by the New YorlcQlble
Ccmnissi.cn that transfers between affiliated entities nay sub3tantia1ly ·alter
debt an:i fi.naxx:iLg respoosibilities, liibic:h cculd effect :rates am sexvice,
we believe that such~ are fully aah:.,ed by the legislative histozy

- umerlYiD3 this provisicn. '!be HaJse Report specifically CCI'lcludes that
affiliatetzansfers do mt raise trafficking" 0CXl0emS.. Mxeover, the fbJse
Report fims that "these types of. transfers are IXlt profiteering trc!IIISaCtioos
of the Jd.rrl sa.tght to be limited by the t.h:ree-year holdin3 period arxi l«ULd
oot ~r to adversely aff~ cable :rates a:x1 service in the camunity
sel:Ved by the transferred system. "58

54 New YOI.1t OWle Qmnissicn Q:ltueltS at 6.

55 secticn 73.3540(f) Qf the CQrmissi.a1's n:les establishes "short
fcn:mU ag>rcMl1 for R.m~ tl:CUlSfers ally if such trcmsfers do not result
in aJ:rf substantial chaD3e in ownership or cxntrol between affiliated
entities. 47 C.F.R. § 73.3540{f).

56 fbJse Report at 119.

57 Id.

58 ~.
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P. ..""'"
74. UOti.gi!. we scught cament in the Notice regarding the extent of the

Ccm:1\j 88ioo' s ~ic intf!rest '8iver autbority umer sectioo 617 (d), am
asked whether we Shc:u1d establish specific llBiver criteria inCCllDeCticn with
such Wliver. requests. we asked camenters to address the awrqriate
definitial of ltfi.ni!lncial dist:z:ess" sufficient to warrant a pre8lltpticn in
favor of a waiver gxant pn'SUaIlt to sectioo 617 (d). we also DOtEn that the
1992 Cible kt prt!'M1t:S the camdesicn fran grantin;J waivers unless the
fmnchise aut:lxrity has cwz:oved.a prqaIed transfer, if local tl:a11Sfer
awroval. is~. We asked· camB1teI.'8 to iIxiicate whether the Cumti.ssicn
eew.d ncnetheless grant 'Alivers prior to franchise authority coosideraticn,
provided such .waivers were ccntingent upcn u1tiJrate awroval by the local
franchise authority.

75. emu.t"_ C1blecamenters naintain that 8ecticn 617 affords the
cannissicn genexal waiver autbJrity CCDJistent with the p.1blic interest.
'Ihese camalterS indicate that such authority to grant waivers in the p.Jblic
interest is in aaiitioo to the instroeticn that the amnissicn shall grant
waivers in cases of default, foreclosuxe am financial distress. 'Ihese
camenters argue that p.blic interest wivers shalld be coosidered en a case­
by-~ basis. cable eatuenters also naintain that the statute allCMB the
Camdssial to grcmt waivers prior to local franchise authority awroval,
pxovided such waivers are caxiiticned upcI1 awroYa,l by the fnmchise
authority where such awxoval is requin!d. 'lbese OOltlSlters state that such
Calt~t waivers will e.nha.nce the speed an::} efficiency of the waiver
process withcut umenn:i.ni.n3 local franchise authority power.

76 _ MJet franchise authorities argue that the ro:: shalld not grant
ccnii.tiooal. 'Alivers prior to local transfer awrovaJ.. FI:a:nchise authorities:' .
naintain that the statute does not authorize caxiitianal waivers, an::} .-
~ly limits the amnissioo's ability to grant waivers prior to local~'
transfer awroval. '!be New York Cable CCJrm:i.ssioo., however, does not OOject
to Calditianal waiver grants, provided the camli.ssien clarifies that such
ccntiIJ3ent waivers in no way affect the discreticn or jurisdiction of the
local franchise authority.

77. With respect to waivoers involving default, foreclosure or
financial distress, cable carmenters 8l.'lgl3'eSt that the carmissioo shalld
identify factors wch constitute factual~ establishing a~ tad..e
showina .. of financial distress.~ to scm:! cable· cUilIet1ters, the
"financial distress" criteria shculd incltrle financial carxlitions less severe
than banknJptcy or receivershi.p which are otherwise exatpted urrler ~ 1992
Act. In particular, camenters assert that the Ccmni.ssioo shaJld coosider
the unavailability of capital sufficient to naintain an adequate level of
cable televisicn seIVice to be gcxxi cause for a waiver, if accatpanied. by the
daralstrated ability of the transferee to invest in the cable plant. several
camenters also assert· that a waiver awlicant who daronstrates that the
transfer of a systan will not lead to increased. prices or a diminution in
seIVice· warrants a waiver grant.
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