any ane entity fram owning cable systems that in the aggregate reach more
than 25% of all cable homes passed nationwide, although, we continue to seek
camrent on subscriber limits in the range of 20%-35%. We believe that a
subscriber limit of approdmately 25% may be appropriate to prevent the
nation’s largest MSOs fram gaining enhanced leverage fram increased

‘horizontal concentration, while ensuring that MSOs contimue to benefit fram

the econcmies of scale necessary to encourage investment in new programming
services and the deployment of advanced cable technologies. We also favor a
25% limit because it will not require divestiture by any cable operator,
which we believe would be disruptive to the cable industry. The legislative
history of the 1992 Cable Act suggests that the Congress did not_intend for
our efforts to disrupt existing cable ownership relationships.l37
Nonetheless, before we adopt this specific limit, we want to be certain that
we have fully considered all the marketplace inplicaticns of such a limit.
Therefore, we invite further camment on establishing subscriber limits in a
range of 20%-35%.

148. We note that we regard the 10% limit proposed by sare camenters
to be contrary to the legislative history since it would require divestiture
by sare cable operators and would sacrifice the efficiencies achieved by
horizontal concentration. On the other hand, there is same indication in the

"record that a higher limit of 30%-35% would be reasonable to allow for
- future MSO growth without precluding the launch or success of new:

programming services. In setting a specific percentage limit, we seek to
set the limit high enough to preserve the benefits of horizontal
concentration, while ensuring that cable operators camnot impede the flow of

video programming.
149. We ask commenters favoring limits below 25% to indicate how such

limits can be squared with the Senate Report’s indication that divestiture of

existing systems was not intended. In addition, these cammenters are asked
to discuss the effect that such divestiture would have on service to
subscribers, programming carriage agreements, and on future MSO investment in
new programming and technology. Conversely, we ask camenters arguing for a
limit above 25% to discuss the effect that such limits will have on the
ability of new programming services to dbtain MSO carriage and to indicate
the campetitive rationale for a higher limit, given the lack of campetition
faced by most cable operators locally and in the program acquisition market.
We also ask camenters to address the effect of the prohibitions on anti-
campetitive practices established under Section 12 and 19 of the 1992 Act on
the appropriate level for subscriber limits.

150. We further propose to allow ownership of additional cable systems,
the limit ultimately adopted, provided such systems are minority-
controlled. The Camission adopted a similar policy in the broadcast
context in order to encourage increased minority ownership of media outlets.
To date, no camenters have addressed this proposal. We ask camrenters to
indicate whether allowing such increased ownership is desirable to encourage

137 gee Senmate Report at 34 ("the legislation does not imply that any
campany must be divested").
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udmrityomershipofmblesystaraasanmofem:rag:ngdiversityof
programming. We also ask caommenters to indicate the appropriate amount of
such increased ownership.

151. As we indicated in the Notice, we believe that it is appropriate
to measure subscriber limits as a share of homes passed rather than as a
share of cable subscribers. Most comenters endorsed this standard,
indicating that a measure based solely on the mmber of cable subscribers is
not cptimal because it is relatively less stable and would discourage
increased subscribership. We prefer a homes paseed standard because it more
accurately measures a cable gperator’s potential reach, by encawassing all
television households for which a particular cable gperator has the ability
to provide service. Vbankcmumterstoirxiicatevmemerthmmmls
reasonable and appropriate to cur cbjectives.

152. Also,asmtermcedinthem,wepmposetocnlmlate
campliance with the naticnal subscriber limits by subtracting the mumber of
hames passed by cable systems in areas where "effect Bmcmpetitxm"--as
defined under the 1992 Cable Act -- is established. We question, however,
whether we should include for this purpose the definition of effectiwve
campetition that applies to cable systeme subscribed to by fewer than 30% of
the households in the franchise area. We ask camenters to address whether
this definition of effective campetition is relevant to the carpetitive
concerns which underlie the establishment of subscriber limits. In additiom,
sare camenters advocate more lenient approaches and, for example, ask us to
subtract from the nunber of hames passed those hames that are also passed by
a canpeting program distributor, regardless of whether "effective
carpetition” is established. We ask conmenters to indicate why a more
lenient definition of effective campetition would be appropriate for
purposes of subscriber limits than for purposes of rate regulation since both
provisions are concerned with establishing the threshold level of canpetition
at which cable gperators will be deterred from engaging in anti-campetitive
practices. We invite camenters to discuss this issue, as well as our
pxtposaltoadcptahmespaseedstarﬂaxd and any other matters relevant to

this recamendation.

138 Under Section 3 of the 1992 Cable Act "effective campetition" is
established where

"(A) fewer than 30 percent of the households in the franchise area
subscribe to the cable service of a cable system; (B) the franchise

area is -- (i) served by at least two umaffiliated multichammel video
progmrdngdistrih.xtorseachof vhich offers camparable video
programming to at least S0 percent of the households in the franchise
area; and (ii) the rumber of households subscribing to programming
services offered by multichamnel video programming distributors other
than the largest multichammel video programming. distributor exceeds 15%
of the households in the franchise area; or (C) a miltichammel video
progranmming distributor operated by the franchising authority for that
franchise area offers video programming to at least 50 percent of the
households in that franchise area." See 47 U.S.C. § 543.
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153. Notice. The Notice questioned whether the broadcast attribution
criteria, or same other ownership attribution criteria should be used to
implement cable subscriber limits. In particular, we asked if there are
other  types of ownership interests, such as non-equity interests, that
should be cognizable for purposes of detemmining ownership under our
subscriber limits.

154. Comments. With respect to establishing attribution criteria: for
determining the application of the subscriber limits, cable cammenters
believe the Cammission should focus an the ability of the cable operator to
control programming choices. Accordingly, NCTA argues for an attribution
standard based cn actual stockholder or mamagerial control of a cable
system.13° In particular, TCI advocates an attribution standard that would
(1) exampt ownership interests under 10% ownership; (2) attribute interests
of 50% or more; ‘and (3) prorate interests between 10% and 50% based on the
mumber of subscribers served by the system.140 cable camenters generally
oppose setting the attr:butlon standard at 5% as was done in the program
access prooeedlng Time Warner, for example, argues that such a strict
standard is inappropriate because a 5% interest holder is incapable of
influencing a cable system’'s program choices.142

155. - On the other hand, MPAA, BellSouth, INTV ard GTE advocate a
stricter attribution standard than is proposed by the cable industry.
Specifically, MPAA favors adoption of the same attribution criteria that is
used to determine system ownership in the broadcast context under Section
73.3555 of the Camission’s Rules. MPAA believes this criteria has worked
well in the broadcast area and contends that the Senate Report instructed the
Cammission to use the broadcast attribution model.143  BellSouth urges the
Cammission to apply the same broadcast attribution model to the telephone,
cable and broadcast industries.144 INTV favors attribution standards similar
to those used in the network-cable cross ownership rule. According to INTV,

139 NCOTA Comments at 21.

140 TCT Camrents at 13-14. TCI would also incorporate a single
majority shareholder exception as is used in the broadcast context. Id.

141 see Program Access Report and Order, 8 FCC Red 3359 (1993).

142 Time Warner Coments at 19-20. Time Warner also contends that
Congress did not intend for the Caommission to adopt such a strict attribution
standard, noting that the Senate Report that preceded the 1992 Cable Act
mentioned the broadcast standard under Section 73.3555 as a possible model
for developing attribution criteria. Id.

143 MPAA Comments at 6.
144  po)1South Caments at 2.
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a 5%-10% attrilution standard is warranted because cable cperators emjoy a
local monopoly.145 GTE supports establishing attribution standards similar
oridamicaltotrnsea{pliedtotmtelqtuwirxhstzymthecable-tﬁco
cmsaomemhipmlearxiasanendedmthevmeodaaltmepmoeedjng

156 DRiscussicn. Vkpmpoaetoad:ptat:rimmmcntenasmlarto
the broadcast attribution criteria contained in Section 73.3555 of the
Camnission’s Rules. Generally, under the brosdoast attribution criteria, all
non-voting stock interests (including most “"preferred® stock classes) are .
generally not attributable. All voting stock interests of 5% or more are
generally considered attributable. There are several exceptions to the
presurption of attribution created by this 5% benchmark. Most notably there
is a single majority shareholder exception, which provides that minority
interests will not be attributed where there is a single 51¥% shareholder. In
addition, the interests of "insulated" limited partners are not attributed.
We believe that application of these attribution criteria in the context of
subscriber limits is appropriate since the same issues regarding influence
and control over management and prograrming decisions are at issue here.
However, we request further camment on whether all these criteria are
appropriate and applicable in the cable context.lA7 We also invite
camenters to evaluate the relevance of any of the other provisions or
exceptions contained in Sectlm 73.3555 to this proceeding. ‘

157. In favoring the use of Secticn 73.355§ attribution criteria, we
note that the dbjectives of the broadcast attribution model are consistent
with our goals in establishing ownership stardards for subscriber limits. In
this regard, the broadcast attribution rules focus on ownership thresholds -
that enable a broadcast licensee to influence or control management or
programming decisions. We believe this same approach is relevarit to
addressing the concerns at issue in this proceeding, which relate to the

~ ability of cable gperators to unduly influence the programming marketplace.

We also note that the legislative history of the 1992 Cable Act supports the
use of the broadcast attribution criteria.l48  murthenmore, the same

145 NIV Coments at 5-6.

146 GTE contends that the cable industry possesses power in local video
distribution rivalling or exceeding the power of local telephone
campanies in voice tranamission. GIE Camrents at 3. §gg47CFR §63 54
(cable-telco cross-ownership restriction). See glso Vide 2 Repor
and Order, 7 FCC Rad 5781 (1992). In the video dialtone proceedmg the
Camission amended. its cable-telco rule to pemmit ownership interests of up
to 5% by telephone campanies in video programmers. Id. at 5802.

147 gee 47 C.F.R.§ 73.3555 (Notes).

148 gee senate Report at 80. The Senate Rq;ort :.rxilcates that the
Commission should use the attribution criteria set forth in Section 73.3555
(Notes) of our Rules, or such criteria as the Camission deems appropriate in
determining oanership under the subscriber limit regulations.
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attribution criteria are used in the network-cable cross-ownership rule.l49
We believe that use of this attribution standard in these related contexts
supports use of the same standard in the context of cable horizontal
ownership limits.

158. Several camenters advocate a stricter approach, such as the video
dialtone attribution standard, which attributes 5% voting or non-voting stock
interests without exception.150 while such an approach is consistent with
the attribution criteria used in other cable contexts (e.g., program access -
and cable/MMDS ard cable/SMATV cross-ownership), we conclude that such an
approach is unwarranted in this context.15! This strict standard was
developed as a modification of the cable/telco cross-ownership restriction in
order to allow limited participation by telephone camwpanies in the provision
of video programming. These strict attribution standards were designed to
ensure cawpetition among rival distribution technologies. In this
proceeding, however, our aim is to prevent any one cable operator fram
impeding the flow of video programming, which we believe warrants less
restrictive attribution criteria.

159. In addition, several cable interests advocate that our attribution
standard should focus exclusively on caontrol, since in the absence of
control, an operator does not have the ability to direct a system’s
programming choices.}>2 gpecifically, cable camenters would apply an
ownership standard based on stockholder or managerial control of a cable
system. Our attribution rules have long recognized that parties that have
less than a majority equity interest in a media property can influence
management and programming decisions.1®3 We see no reason at this time to

149 gee 47 C.F.R. § 76.501.

150 gee supra paragraph 155.

151 The Commission adopted a strict attribution standard to implement
Section 19 of the 1992 Cable Act. Specifically, a cable operator with 5% or
more of the stock of a programmer, whether voting or nonvoting, is deemed to
hold an attributable interest in that programmer for purposes of the
regulations implementing Section 19. See Program Access Report and Order, 8
FCC Rcd 3359 (1993). ‘

152 See Time Warmer Caments at 30-31. See also Discovery Camments at
19-20; NCTA Camments at 20-21; and Liberty Media Camrents at 36-37. Time
Wammer argues "control" nommlly is achieved by majority stock ownership, but
does not necessarily want the Commission to adopt a "bright line" control
standard. Rather, it would have the Camission evaluate ownership
relationships on a case-by-case basis to determine whether an operator is

impeding the flow of programming.

153 gee 47 C.F.R. §§ 73.3555 and 76.501. These provisions were last
reviewed camprehensively in 1984. See Report and Order in MM Docket No. 83-
46, 97 FCC 2d 997 (1984) (Attrihution Order), reconsidered 58 RR 2d 604
(1985) (Attribution Reconsideration Order), further reconsidered 1 FCC Rad
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diverge from this longstanding principal. We encourage cammenters to discuss
these conclusions.

160. Finally, we do not endorse TCI’'s proposal to that we adopt a
prorated attribution standard for all stock interests above 10%. First such
an approach assumes that a 10¥% equity threshold is appropriate. However,
thism;elsam:mtl{ﬁeim considered by the Comnission in a separate
rulemaking proceeding. Moreover, such an approach fails to account for de
facto control situations, where holders of a minority interest exercise
actual control over management and programming decisions. When such de facto
control exists, access to all of a system’'s subsecribers is affected, and
therefore all subscribers should be attributed.

161. Notice. The Notice asked cammenters to address how campliance
with the subscriber limits should be monitored and enforced. Noting that few
cable systems are presently in the range of the proposed subscriber limit of
25%-35%, the Notice suggested that a system of certification may be
sufficient to enforce such limits. We indicated that we could require cable
operators upon transfer or assigment of a cable system to certify that the
transfer or sale would not violate the subscriber limits (i.e., by resulting
in ownership of cable systems whose carbined subscribership exceeds our
limit). We asked comnmenters to discuss the merits of certification and
whether all cable systems or canly the largest systems should be subject to
such certification requirements. Altematively, we indicated that we could
enforce subscriber limits on a camplaint only basis, whereby parties
believing that a particular acquisition would violate the subscriber caps,
would notify the Camission of the potential violation. Finally, we
questioned whether waivers or exceptions to the subscriber limits should be
used in save circumstances and whether we should periodically review the
ownership limits to ensure that our regulations are responsive to dynamic
nature of the cable industry.

162. Coments. Comrenters responding to jurisdiction and enforcement
concemns agree that the Comnission should enforce the subscriber limits on
its own initiative. NCTA and Time Warner argue that implementation of a
camplaint and certification process would be unnecessarily costly and
burdensame.1°5 They point out that no system is in immediate danger of
violating the 25% subscriber limit proposed in the Notice and that the
Camission can readily enforce its limits using publicly available data.

Time Warner specifically opposes an enforcement process that would direct
camplaints to the local franchise authorities. Time Warner argues that local
franchise authorities do not have the resources or the experience to properly

802 (1986).

155 NCTA Camments at 23-23; Time Warner Caments at 31-33.
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assess subscriber limit campliance matters.156

163. On the question of whether we should allow for waivers or
exceptions in appropriate circumstances, Time Warmer and NCTA suggest that
such waivers or exceptions should be cbtainable for expansion of service into
‘previcusly unserved rural areas and for ge mipimig violations (i.e., when
cammercial circumstances temporarily place an operator over the limits).157
In addition, MPAA, Time Warmer and NCTA favor the Commission’s proposal in
the Notice for periodic review of the subscriber limits every five years.158

164. Discussion. We propose that the FCC should enforce the suggested
subscriber limit. We believe that in enforcing the subscriber limits it may
be unnecessary to institute a formal certification process, whereby all cable
operators must verify upon transfer or assigmment of a cable system that they
are in cawpliance with our subscriber limits. Commenters have suggested and.
we agree that such a process would be unnecessary and unduly burdensame since
only a few MSOs are close to the proposed 25% threshold. However, we request
additional comment on whether such certification should be required for cable
operators currently reaching 20% or more of hames passed. Altermatively, it
may be possible for us to adequately monitor and enforce subscriber limits
through the use of readily cbtainable public information regarding cable
system ownership. Comventers favoring such an approach should indicate
whether the necessary information regarding cable system ownership and the
share of hames passed by the largest MSOs is publically available and the
appropriate source that should be used to dbtain such information on a
regular basis. In addition, we believe that the Cammission, and not the
local franchise authorities, are the appropriate entity to consider any
carplaints asserting that a particular MSO is in viclation of the subscriber
limits. We seek coanment on these proposals. A

165. Cable cammenters have also requested that we waive or exempt MSOs
fram the subscriber limits in instances of ge minjmis violations (such as
when an acquisition temporarily places a cable operator cver the permissible
mnber of subscribers) or when an MSO is seeking to expand service into an
otherwise unserved rural area. We agree that waivers may be appropriate in
these situations and propose to consider such waiver requests on a case-by-
case basis. We invite cammenters to discuss these conclusions and indicate
whether waivers may be appropriate in other circumstances.

166. Finally, in view of the fact that the cable market is a dynamic
and changing industry, we believe that periodic review of the ownership
limits is necessary. As we proposed in the Notice, we plan to review the
subscriber limits every five years to determine whether such limits are
reasonable under the prevailing market conditions. Camenters responding to

156 Time Warner Caments at 31-33.
157 Time Warmer Caments at 34; NCTA Caments at 23 n.50.

158 MpAA Camments at 6-7; Time Warner Caments at 35; NCTA Caments at
23.
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this issue generally favored a five year review. We invite further comment
an this proposal and ask commenters to indicate whether review every five
yeaxswillbeadeqntetoemmetratmrmgtﬂatimsarerespmsivetotre
dynamic nature of the cable industry.

V. CHANNEL OOCUPANCY LIMITS
A. Background
167. Section 11(c) (2) (B) of the 1992 Cable Act requires the Commission
to establish reasonable limits on the mmber of cable chamnels that can be
ocmpiedbyandeoprogramermmidlgcablecpaatormanmrship
interest ("chamnel occupancy limits®).15 In adopting this provisio,
Congress found that the cable industry has became increasingly vertically
integrated and that as a result cable gperators have the ability and the
incentive to favor their affiliated programmers. Vertical integration in
this context refers to conmmon ownership of both cable systems and program
networks, chamnels, services or production campanies. Such integration,
Cbngness detemmined, could make it difficult for non-cable affiliated or
mg Ggrogzamrers to secure carriage on vertically integrated cable
Similarly, Congress found that vertically integrated program
suppllers also have the incentive and the ability to favor their affiliated
cable operators over unaffiliated operators and program distributors using
other technologies.161

168. By requiring the adoption of chammel occupancy limits, Congress
sought to reduce the incentive and ability of cable operators and videc
prograners to engage in anti-campetitive practices. In addition, the
Senate Report expressed concern that vertical integration limits diversity
of cable programming and reduces the mnber of voices available to the
p.xbllc. In this respect, thechamreloccupancylmtswerealso intended to
increase the diversity of sources of cable programming.162

169. Proposal. After considering the record submitted in respanse to
the Notice, we contimie to have questions and concerns regarding the
appropriate level at which to establish chamnel occupancy limits and the
proper application of such limits to specific types of programming. While
our review of the record and cur analysis of the market structure has
enabled us to reach certain tentative conclusions, we seek additional
information and camment regarding these conclusions and additional
information regarding how such proposals will affect contimued MSO

159 47 y.s.C. § 533 (f) (1) (B).
160 (gble Act of 1992, Sectimm 2 (a) (5).

el 1d.

162 genate Report at 80. The one-to-a-market rule is contained in
Section 73.3555 of the Camiission’s Rules.
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investment in new programming services.

170. Briefly, we propose to adopt a 40% limit on the number of
channels that can be ocoupied on a cable system by programming in which the
particular cable cperator has an attributable interest. Vertical ownership
attribution for this purpose would be defined by reference to the broadcast
attribution criteria. In addition, we propose to allow carriage of
additional vertically integrated video programmers provided such video

are minority-controlled or are targeted to a minority audience.
We plan to count all activated chammels in calculating system capacity and
all chamnels occupied by affiliated programming services would be counted
towards the 40% limit. However, we propose to exempt local and regional
programming networks from such limits.

171. We further propose to grandfather carriage of all vertically
integrated programming services that existed as of the effective date of
the 1992 Cable Act, which exceed the chammel occupancy limits we ultimately
adopt. We also propose to eliminate chammel occupancy limits in any
camunity where effective campetition is established. In addition, we plan
to adopt a maxdmum channel capacity beyond which the charmel occupancy
limits will no longer apply.

172. Notice. In the Notice we indicated that the statutory language
ard legislative history were unclear regarding how Congress intended such
chammel occupancy limits to be applied. We asked camenters to indicate
whether Congress intended such limits to apply only to video programmers
affiliated with the operator of the particular cable system in question or
whether such limits were intended to apply to carriage of all cable-
affiliated video programming on all cable systems. We noted that it was
similarly unclear if the latter interpretation were used, whether the
channel occupancy limits should be applied cumulatively to all vertically
integrated programming or whether such limits should be applied
individually to programmers affiliated with each MSO.

173. We indicated that given the uncertainty surrounding the
application of the chanmnel occupancy limits, we believed that the more
reasaonable approach was to apply such limits only to video programmers
affiliated with the particular cable operator. We noted that such an
interpretation would be consistent with Congress’ dbjectives of increasing
diversity and expanding the mumber of woices available to consumers.
Moreover, such an interpretation would address Congress’ goal of reducing
the ability and the incentive of cable operators to favor their own
affiliated video programmers. Commenters were asked to indicate whether

this proposal was appropriate.

174. Camrents. Cable cammenters addressing this issue argue that
charmmel occupancy limits should be applied, ard the statutory language
requires that they be applied, only to programming in which the particular
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cable gperator has an ownership interest.163 These cowmenters assert that
the statutory language and the purpose of the legislation make clear that

intended for such limits to apply onl toprogzamningsexvioes
affiliated with the particular cable cperator.164 According to these
camenters, cable operators have no incentive to favor a vertically
integrated programmer in which they have no ownership interest and have no
ability to influence the programming content of such services. Moreover,
cable camenters add that application of charmel occupancy limits to
progranming services affiliated with other MSOs would stifle investment in
new programming services since the fact of such MSO investment would
restrict the programmer’s distribution opportunities on all cable systems.
Time Warner adds that such an approach may actually lead to favoritism of a
cable operator's own services because an operator would lose distribution
opportunities for its own services to the extent it carried the services of
its competitors.165

175. Several cammenters argue that the establishment of charmel
occupancy limits raises serious First Amesximent concerns that will be
exacerbated by an mmeceasanly broad application of such lmuté's to carnage
of all affiliated programming services an all cable systems.
particular notes that such regulations directly burden the ab:.ln:y of
vertically integrated cable gperators and E%ogxammng networks to speak in
violation of their First Amendment rights. By favoring one class of
speakers (unaffiliated programmers) over another class of speakers
(affiliated programmers), Tumer asserts that the chammel occupancy limits
unconstitutionally target the exercise of protected speech by a limited

163 NCTA at Comments 31-32; Tumer Comments at 15; Cablevision Systems
Caments at 10; TCI Camments at 35-36; Time Warmer Comments at 45-48; IFE
Caments at 7-9; Liberty Media Cawrents at 23-25; E! Entertainment Comments
at 7; Discovery Comments at 16; and Viacam Camments at 6-9; CIC/CC Comments
at 35 37.

164 Commenters cite to language in the Conference Report stating that
theCcmmsmmshalladoptreasaablelmutsmthe "mmber of chammels that
can be occupied by a programmer that is owned by a cable operator or in
which the cable operator has an attributable interest". Conference Report
at 81 (emphasis added) .

165 Time Warner Coments at 46.

166 Time Warner Conments at 2; Turmer Comments at 20-22; Viacam
Caments at 2-3; NCTA Caments at 24; TCI Caments at 29; CIC/(I: Caments at -
35; Cablevision Systems Comments at 9-10; Liberty Media Camments at 12, n.S5.

167 Tumer argues that chammel occupancy limits should apply anly to
programing affiliated with a particular cable gperator, and in addition,
such limits should apply separately to programming services supplied by each
video programmer. Turmer Comments at 14-16.
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class of speakers. 168 Tumer also contends that such limits
unconstitutionally intrude on cable operator’s editorial discretion, by
limiting t:hglr ability to offer vertically integrated programming
services.l

17¢. While TCI agrees that the limits on vertical integration should
only apply in cases where a cable programmer and a cable operator are ;
affiliated, TCI proposes that rather than counting chammels, the FCC should
implement a system based on bandwith. According to TCI, such an approach =
would be more precise and adaptable in the farthoaming era of digital
capression.  Under TCI's recamended approach, charmmel occupancy limdts -
would be calculated by counting each 6 MHz segment as a single unit and-
applying limits on the mmber of units that could be occupied by vertically
integrated programming. TCI submits that such an approach will encourage
cable operators to continue to invest in the development of new
technologies and irmovative program services.

177. IFE on the cther hand, prcposesthatsuchlmitsstmld y
only when there is a specific camplaint of discriminatory practices.
Thus, IFE asserts that the Comission should not impose any channel -
ocmpancylimitsmtmseoperatorsuhodomtdiscrinﬁmteagainst ,
unaffiliated program services. According to IFE, cable operators should not
bepmbltedfmnmnymgapmgmmngnetworkmwhldqlthasmveated
if no unaffiliated or campeting video progranmer has camplained that it has

168 Tumer Comrents at 20.

169 11 cur view, the First Amendment arguments advanced by camenters
with respect to the channel occupancy limits are without merit. As an
initial matter, we cbeerve that cable television’s First Amendment status
ramains unresolved. While cable systams are clearly emtitled to First
Anerﬂmtpmtectim, the Supreme Court has not yet determined whether that
protection is the same as that afforded to newspapers, or whether cable
systems, like broadcasters, have in sare circumstances more restricted Fmst:
Amendment rights. Whatever conclusion the courts ultimately reach -
concerming cable television’s First Amendment status, econamic regulations
designed to pramote ccnpetltlon arnd a diversity of voices in the provision
of camunications semces have been upheld against First Amendment
challenges. Ags eS8, 326 U.S. 1 (1945). The
channel occupancy 1im:.ts are ccntent neutral and are designed to ensure that
cable subscribers receive a diversity of voices, not just programming in
which the particular cable cperator has an ownership interest. Chammel
occupancy limits are also intended to ensure that unaffiliated programmers
are able to dbtain access to vertically integrated cable systems. The Court
has upheld against First Amendment challenges govermment regulations
intended to pramote campetition and a diversity of voices, even if same
incidental loss of editorial discretion results. FCC v. National Citizens

Comittee for Broadcasting, 426 U.S. 775 (1978); U.S. v. Storer
Broadcasting, 351 U.S. 192 (1955); Associated Press, 326 U.S. at 19-20.

170 1FE Cammrents at 6.

61



been denied access.

178. Discuseico. In the Notice we cheerved that the language
contained in Section 11(c) (2) (B) of the 1992 Cable Act was unclear regarding
whether the chamnel ocoupancy limits were mssnt to apply only to carriage of
video programmers affiliated with the particular cable operator or to
carriage of any vertically integrated cable programmer on any cable system.
Specifically, Section 11(c) (2) (B) requires the Coomission to "establish
reasonable limits on the mmber of chamnels on 3 cable system that can be
owpied'«b{&ﬂ.deopzmmmidx;mblemarmanattﬁmmble

In contrast, the Conference Report, specifies that such
linﬂ.tsshallamlyto'tMnnberofdmlsﬂntcanbeocmpledbyg
programmer that is 7?(§mblecpexatorormwh1chggoperatorm$an
attributable interest."l

179. In addition, ifthest:at:uteisreadtomanelmitsmthe

nuber of chanmels that can be occupied by any vertically integrated cable
, it is unclear whether Congress intended for the Commission to

admtmch limits cumulatively (so that, for example, no more than 10
chamnels could be occupied by all vertically integrated cable progranmers)
or whether such limits were meant to apply individually to programming
services affiliated with each MSO (so that the programming of each MSO could
occupy up to 10 chammels). The statutory language requiring limits on the
mmber of charmels that can be occupied by a video programmer in which a
cable operator has an attributable interest could be read to support either
interpretation. The Conference Report is similarly unclear on this point.
The Senate Report, however, suggests that such limits stnxldapply
individually to programming affiliated with each MSO. 173

180 Given the uncertainty surrounding the application of such limits,
we propose that the more reasoned approach is to apply such limits only to
video programmers that are vertically integrated with the particular cable
operator. We believe that this approach is the most logical mterpretaticm,
given Oongress’ stated dbjective of encouraging a diversity of voices and
preventing unaffiliated programmers from being denied carriage on vertically
integrated cable systems.

181. We agree with the majority of cammenters who argue that cable

171 47 .8.C. § 533(£) (1) (B) (emphasis added).
172 oonference Report at 81 (emphasis added).

173 won a system with 54 chammels . . . the limit would be eight
channels that could be occupied by programming owned by an MSO or in which
the MSO has an attributable interest. The programming of each other MsO
could also occupy eight channels." Senate Report at 80 (emphasis added).
Although this exanmple contains contradictory language, it seems to suggest
that the limits should apply to each MSO’s programming services
md:.v:.dually, rega.rdless of whether a particular cable operator and
programming service are affiliated.

62



cperators have no incentive to favor pmgmmng services that are
affiliatei with a rival MSO. Moreover, there is no opportunity for a
veztically integrated cable cperator to control the content or distribution
ofaprcgra:dngsernceinvhidaithsmcmemmpmterest We also
agree with commenters who note that application of the chammel occupancy
limits to all vertically integrated programmers, regardless of whether they
are affiliated with the particular cable operator, would severely inhibit
MSO investment in programming services, since the mere fact of such MSO
investment would restrict carriage of the programming service on all cable
systeams.

182. while the Comission in other contexts has recognized same
pattemns of discrimination by vertically lntegrat:ed MSO's agamst A
unaffiliated and campeting cable programmers in terme of requiring a
financial interestasacarhtlglofcarnage these cancems are addressed
by Section 12 of the 1992 Act.174 wWe note that the record in this
proceeding, as well as cther empirical sources, demonstrate a lack of
evidence that might indicate a pattern of vertically integrated MSO’s
denying system access to unaffiliated or cawpeting cable programmers. 175
In the absence of sxgmflcant empirical evidence regardmg existing
discrininatory practices, we see no useful purpose in limiting the ability
of cable operators to carry programming in which they have no ownership
interest. Such a restriction would be unduly burdensame on MSO investment
in cable programming and would be contrary to the purpose of the statute.

183. Only TCI and IFE propose altermative approaches. We seek camment
on TCI’s suggestion that we implement chammel occupancy limits by measuring
bandwith rather than traditiomal chammels. According to TCI, such an
approach would be more precise and adaptable in the forthcaming era of
digital compression. We ask cammenters to discuss whether TCI's
recamended approach would be preferable to a channel based restriction and
whether such an approach would be consistent with Congress’ direction that
we egtablish limits on "the mmber of chamels" that can be occupied by
vertically integrated programming. We also request that cammenters indicate
whether a bandwith measure would be more adaptive to cable systems employing
digital signal carpression and other advanced delivery systems. We seek to
adopt regulations that will encourage cable operators to continue to invest

174 gee p i ose ing, 8 FCC Rcd 194,
195 (1992); MM&M. 8 FUC Rod at 3366, n.8.

175 gee Study by Robert Crandall "Vertical Integration and Cable
Q)erator Carriage Decisions®, attached to Liberty Media Reply Caments,
Exhibit A; 1990 Cable Report, 5 FOC Rad 4962, Appendix G, Table VII, at
5113; Study by Benjamin Klein "The chrpetitive Consequences of Vertical
Integration in the Cable Industry", attached to NCTA Caments, Appendix A;
Report by National Telecammunication and Information Administration, "Video
Program Distribution and Cable Television: Current Policy Issues and
Recamendations" (June 1988), submitted in connection with 1990 Cable

Report.

63



in the development of new technologies and innovative program services and
invite canmenters to indicate whether there are altermative approaches that
might further these dbjectives. We specifically ask commenters to indicate
how the restrictions we adopt can be adapted to video on demand systams.
For exanple, we sesk commmnt on how such limdts should be applied in the
context of switched digital video systems, which may employ a single
channel through which subscribers can access any program on devand.
Moreover, we ask.commenters to indicate what, if any, provisions should be
mdeinaxrreguhtiasfortheuseofcablecqacitytopmuide
information and cmmmicatims sexvices as opposed to video programming
services.

184. With respect to IFE’s suggestion that we should not impose any
chammel occupancy limits on cable operators unless an unaffiliated or
campeting video programwer complains that it has been denied access, we do
not believe that such an approach would be consistent with the plain
meaning of the statute. Chngmsdidnotim:aﬂSectimlltoﬁmtimasa
behavioral restraint on anti-competitive conduct; Section 12 and 19 of the
1992 Cable Act, regarding carriage agreements and program access,
respectively, were designed for that purpose. Section 11 was intended to
impose a structural safeguard to deter anti-campetitive practices by
vertically integrated cable cperators and programming services. For this
reasmwedeclinetofollmIFEssuggestedappmadx. However, we ask
mmtemtomdicatevtemeranemqumatmldbenadeallmingsystats
to carry additional affiliated programming where no unaffiliated or -
cmpecingpmgmuersedmcaxriageammamnlcapacitym:ldomerwisego

185. Notice. . Intl'xena;iggwesaxghtcmnmtmtrea;propnate
procedmestobeusedmcalwlatmgasystm\sctm:elcapacuy e _
cbserved that the 1992 Cable Act and its legislative history were unclear on
this issue. We noted that the Senate Report suggested that the Commission
may establish such limits based on the mmber of activated charmels, less
the mxber of over-the-air broadcast public, educational, govermmental and
leased access charmels carried.1l7® Parties were asked to camment on
whether these procedures for calculating charmel occupancy limits were
appropriate ard reasonably serve the abjectives of the legislation.

186. Conmenpts. Most coamenters addressing this issuel77 argue that
the Cammission should take into account all activated charnels, including
all broadcast, PBG and leased access chamnels, in calculating system
capacity. These cammenters note that such chamnels provide unaffiliated and

176 genate Report at 80.

177 NCTA Comments at 29-31; Turner Canments at 17; Viacam Camments at
14; Time Warner Camments at 41-42; Discovery Caments at 16; CIC/CC Caments
at 39-40; Liberty Media Caments at 24-25; MPAA Comrents at 8.
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diverse programming that is competitive with affiliated programming.
According to cable canmmenters, subtract:.ng broadcast, PEG, and leased access
channels from the chammel capacity calculation is umwarranted as a policy
matter and would exacerbate the First Amendment problem inherent is such.
limits. Moreover, cnblecummtersaxguetlntmcharedactxmofthe
ctamelbasewwldfurtherdiscmragecableoperatom fram investing in new
services, contrary to Congress’ stated dbjective of increasing
diversity. .

187. Time Warner notes that the hypothetical chamnel calculation set
forth in the Senate Report (subtracting broadcast, leased access and PEG
charmels fram the channel base) is misguided and will discourage investment
in new progranmming services. According to Time Warner, such an approach
would reduce the mmber of chammels available to cable operators for ,
vertically integrated program services, forcing cable gperators to choose .

established popular programming services over newer untested services. Tme

Warner also cbeerves that such an approach would penalize cable operators
vd'ocanytmmetdiverseamyofbmadmstaﬂmdamelsbymdim
them with fewer chamnels for vertically integrated programming services.

188. In contrast, INTV and NATOA conterd that the FCC should subtract
the broadcast nustcan:y PEG and leased access chamnels mcalculatmg
channel capacity.17® Neither INTV or NATOA offers any explanation in
support of this view. :

189. Disqusgsion. The statutory language does not indicate how a
cable system’s chamnel capacity should be determined for purposes of ‘
applying channel occupancy limits. However, the Semate Report provides a
hypothetical calculation in which the cable system’'s broadcast, PEG and
leased access charmels are subtracted fram the gverall system capacity
before the channel occupancy limit is applied.l’® Nevertheless, we agree .
with comenters who argue that all activated chamnels should be included in
the calculation of a system’s charmel capacity. As we indicated in the
Notice, carriage of broadcast, PEG and leased access chamnels pramotes
diversity and provides altemative sources of unaffiliated programming to
cable subscribers. Accordingly, we believe that these chammels should not
be subtracted fram the base of channels available to cable operators to

provide vertically integrated programming.

190. In our view, all activated chamnels (including those used for
non-video services) should be taken into account in calculating system
capacity for purposes of applying chamnel occupancy limits. We note that
cable gperators are cbligated by the 1992 Cable Act to carry local broadcast
and noncomrercial educational chamnels, and are required to reserve channel
capacity for lease to unaffiliated programmers. Consequently, we conclude
that it would be unreasonable to use such charmels to reduce the base of
chammels available for carriage of vertically integrated programing. Such

178 INTV Caments at 11; NATOA Camments at 21.
179 senate Report at 80.
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an approach would penalize cable operators who carry the broadest array of
broadcast chamels by decreasing the mmber of chamels available for
carriage of vertically integrated programing. In addition, we note that
there is precedent for this approach in the must carry and leased access
provisions of the Commmications Act, Mtﬂeintoacmmtali vated
chammels in determining a cable cperator’s carriage cbligations We ask
cmuentemtonﬂicatem:erthisammamisqpmpriatearﬂmistmt
with the dbjectives of the channel occupancy limits.

191. Notice. The Notice asked commenters to indicate whether the
attribution ¢riteria contained in Section 73.3555 of our Rules would be an
appropriate standard for determining vertical integration in the context of
chammel occupancy limits, or whether a higher attribution standard would be
appropriate to encourage continued MO investment in cable programming.
Comenters were asked to address howamlicntim of these attribution rules
would affect investment by cable operators in new cable programming

192. Comrents. Comenters addressing this issue propose a variety of
vertical integration stardards. NCTA and most cable cammenters favor an
ownership criteria based on control, which they define as either majority
voting control or the ability to elect a majority of the board of
directors.l Dlscovexyaxguestmtifumegntimwdeﬁmdaslesstmn
control, the regulations should include a behavioral exception which, if
satisfied, would exempt a affiliated programming service fram
attribution.182 Mpost cable camenters submit that if an attribution
standard below 50% is adopted, it is essential that the Commission retain
the single majority shareholder exception provided under the broadcast
attribution rules.

193. Cablevision Industries and Camcast Corporation ("CIC/CC") oppose
use of the 5% broadcast attribution standard. These parties assert that
while a 5% attribution threshold may be appropriate for determining
"editorial dJ.VEI’Slty in a market with relatively few broadcast outlets,
such a standard is inappropriate for purposes of cable chamnel occupancy
limits. CIC/CC assert that because MSO investment in new programming
services has been so vital to the development of new programming, a higher
attribution threshold is warranted. Consequently, CIC/CC propose an

180 47 y.s.c. §§ 532, 534.

181 NCTA Comments at 28-29; Time Warmer Camments at 37-39; Discovery
Comments at 19; CIC/CC Caments at 38; Liberty Media Conments at 12-18; IFE
Caoments at 10.

182 pigcovery Camments at 19-20.
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integration threshold of 25%.183

19? MPAA proposes an attribution threshold of 15% to implement the
ctmmei'ooapancylimts MPAA notes that this standard differs fram the
attribution criteria they recommend in comnection with subscriber limits.
However, they believe that such a distinction is warranted by marketplace
circamstinces. In this regard, MPAA cbeerves that it is camon for a large
muber of cable operators to each take a minority position in a programmer,
thus spreading control more widely among operators. According to MPAA, such
participation by a mmber of different M30Os warrants a higher attribution
level than is applied in cable system ownership, where one MSO generally
controls xtgxa%gatmt and operations decisions, including program
selectlon

198, TCI suggests a vertical integration criteria, pursuant to which
ownership interests below 10% would not be attributable; ownership interests
above '50% would be fully attributable; and ownership interests between 10%
and 50% would be attributable on a prorated basis. TCI contends that this
prq:osai arbodies a clear, workable criteria that is superior to prcgosals
favoring gd__tm disputes over the presence or absence of "control."l

196. BellSouth and Tumer advocate use of the Section 73.3555
broadcast attribution standards. BellSouth argues that the Camissiaon
should establish a uniform attribution criteria in this dynamic period of
cmvergmce of camunications technologies. Turmer similarly maintains
that the Conmission should not apply a more restrictive attribution standard
than currently applies to broadcasters.186 INIV on the other hand,
advocates use of the very strict attrnhxtlgx criteria used in the
cable/telco cross-ownership restriction. INTV asserts that such a
strict attribution standard is warranted because cable operators occupy a

mmopoly gatekeeper position in local camumities.

197. Discussion. The plain language of Section 11(c) (2) of the 1992
Cable Act does not indicate the appropriate criteria for detemining
vertical ownership attribution. The Senate Report, however, suggests that
in detemmining what is an attributable interest, the Camittee intended
that the Camission use the attribution rules set forth in Section 73.3555
(Notes) of the igsion’s Rules or such other criteria as the Cawnission
deems appropriate.18® we propose to apply the broadcast attribution

183 cICc/0C Camments at 36-38.
184 “Mpaa Comments at 7.
185 ICT Coments at 9-12.
186 Tumer Camments at 19.
187 47 C.F.R. § 63.54.
188 genate Report at 80.
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criteriaforpxrposesofqplyﬁg&edmﬂocqpancylinﬂts.

198. Comrenters propose a variety of attribution criteria, ranging
fram actual voting control to attribution of all interests greater than 1%.
vhile cammenters cite a variety of rationales to justify the varying .
attribution criteria proposed, theOumﬁ.asionbelievestlattheatth_
criteria contained in Section 73.3555 (Notes) of cur Rules are
for this purpose. As an initial matter, we note that the Commission
not currently have any directly analogous regulatiouns, vt\ichmasure. :
vertical integz_atim. ‘Although the Comuiseion recently adopted a strict

vertical integration criteria in comection with the access
pmrisia:scmtainedinSectimBofthelssZCableAct ' these
provisions were intended to impose more narrowly tailored behavioral |

restraints, prohibiting anti- catﬁcitive conduct by vertically im:eg::ated
cable operators and Thesee behavioral restrictions warranted
a;plimtimofastricthtagratimstandardtratmldmbjectall
vertically integrated cable operators and programmers to such behavioral
restrictions. The channel occupancy limits, however, impose broader
structural constraints, wﬁdaaffecttmabilityofallcableoperatorsto
carrypmgxa:munginmidxtheyhaveacognimbleirmmt ccmequmtly,
we believe that a more flexible attribution standard is appropriate to
encoaxagecmtmzedmvesﬂmtmtledevelqnmtofnewpmgmmnmg
services.

199. We similarly reject the more restrictive cable/telco attrm,ltlm
criteria as inappropriate in the context of charmel occupancy limits. We
believe that such a strict attribution criteria would be contrary to.the
public interest abjectives Congress’ instructed the Commission to conslder
under Section 11. Specifically, Congress directed the Camission to
prescribe regulations that accomt for the efficiencies and other benefits
that might be gained through increased ownership. 191 congress also directed
the Cammission not to impose "limitations which would impair the development
of diverse and high quality video progranming." n192 e pelieve that

189 pirst Report and Order, in MM Docket No. 92-265, 8 FOC Rod 3359
(1993) .

130 IntheProgmAccesstceedingweadoptedavertlczl
integration standard based on the criteria adopted in the Caommission’s Video
Dialtone Rules. 47 C.F.R. § 63.54. These criteria attribute all equity
interests of 5% or more, and unlike the broadcast attribution rules they do
not contain any exceptions for nonvoting stock, insulated limited
partnership interests, or single majority shareholders. The Cammission also
utilized these attribution criteria to define affiliated programmers in the
ocontext of determining pass-through of programming costs for purposes of
cable rate regulation. See Report and Order, in MM Docket No. 92-265
(released May 3, 1993) ("Cable Rate Proceeding").

191 47 p.s.c. § 533 (f) (2) (D).
192 47 U.s.C. § 533 (f) (2) (G).
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application of either the cable/telco or video dialtone attribution criteria
would be contrary to these abjectives.

200. In addition, we decline to propose an attribution criteria based
on control as is proposed by mumerous commenters.l93 The Camiission has
long rejected a control-based attribution standard, because we recognized
that owners of minority interests may exercise substantial influence or
control we;mmltaxﬂpmgmmgdecism of broadcast
licensees.194 Moreover, we believe that interests well below 50% are
sufficient to provide cable operators with the incentive to favor an
affiljated programming service over a canpeting programming service with
which such cable operator has no affiliation. In addition, the fact that
cable gperators gemerally do not face campetition fram other multichammel
video distributors in their franchise area suggests that a stricter
integration standard is appropriate to prevent exclusion of unaffiliated
cable programming services.

201. In the context of establishing limits on vertical integration in
the cable industry we are concerned with identifying interests in cable
progranming services, which are sufficient to afford influence or control
over progranming decisions. We also seek to identify interests that might
potentially provide cable operators with an incentive to favor an
affiliated programming service over an unaffiliated or campeting programming
service. However, we must balance these concerns with the cbjective of
preserving the benefits and efficiencies of vertical integration and
encouraging contined MSO investment in new cable programming services. For
this reason we believe that our broadcast attribution criteria are
appropriate. The Section 73.3555 attribution criteria were designed to
identify all interests that could potentially afford influence or cantrol
over management or programming decisions, while providing exceptiaons which
exempt interests above 5% fram attribution if there is no realistic
possibility of such interests imparting control. Thus, we tentatively
conclude that the broadcast attribution criteria are strict enocugh to
identify all interests that afford the potential to exert influence or
control over management or programming decisions, yet flexdble enough to
permit contimued MSO investment in new programming services.135 1In this

193 We similarly reject TCI's proposal to attribute all interests
between 10% and 50% on a prorated basis, exempting interests under 10% and
fully attributing interests over 50%, for the reasons stated supra at

paragraph 176.

194 &mminmm&etm 83-46, 97FCC2d997
(1984), Attry] Recansi 3 ey, 58 RR 2d 604 (1985), _gzt_t@;
ml_d_eggg 1 FCC Rcd 802 (1986)

135  gignificantly, Turner advocates use of the broadcast attribution
criteria in this context, which it does not regard as overly restrictive.
Turner Caments at 19. Since Turmer’s programming services have been among
the principal beneficiaries of MSO investment, we regard their support of
the broadcast attribution criteria as particularly relevant.
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regard we believe that the broadcast attribution gnt:ena strike the proper
balance between Congress’ campeting objectivm

202. Because we recognize that there are substantial benefits and
efficiencies which derive from vertical integration and because we seek to
encourage continued MBSO investment in new programming sexvices, we ask
camrenters to indicate whether there are any modifications or additional
exceptions that 1wht:.ocuratt:::':lx:-.n::l.fmcz'it:et:Laltobetterada.pt
them for this purpose. Por example, we ask oonmmenters to indicate
whether a higher equity threshold should be adopted where more than one MSO
holds a minority interest in a programming service. Altexmtxvely,weask
metherltmxldbeamnprhtetoirmtheegntythrgml
fram attribution investments in new programming services.
questlmmetherthereareanylmlatimcriteria sm\ilartothe
insulation criteria imposed with respect to limited partnership interests,
that woul: 1Sbeapproptriatewithrmpecttovotingstodcinterestsgreater
than 5%.

E. Peroentage Limitatico.

203. Notice. In the Notice we sought camment on the appropriate level
at which to establish charmel occupancy limits. We asked cammenters to
indicate what criteria should be used to establish such limits. In
addressing this issue, cammenters were asked to consider the vertical

196 We recognize that mumerous cammenters oppose application of the
broadcast attribution standards in the context of defining vertical
integration for purposes of chamnel occupancy limits. These cammenters
generally argue that such criteria are inadequate to define interests which
afford cable operators the ability or incentive to control programming
decisions or to restrict the availability of a programming service to
carpeting video distributors. These camenters also point out that MSO
investment has been essential to the creation of the most immovative and

cable programming (e.g., ONN, BET, Discovery, C-SPAN, The Learning
Channel etc.). Finally, these commenters indicate that because it is camon
for several MSOs to acquire minority interests in a new programming service
in order to spread the risk associated with launching such services, a
higher attribution criteria is warranted.

197 For this reason we also reject INIV's proposal to adopt
attribution criteria based on the cable/telco cross-ownership restriction,
which generally attribute all interests greater than 1% and bar all
financial and business relationships. 47 C.F.R. § 63.54.

198 This proposal is similar to proposals made by Discovery and Viacam
that we exempt fram the channel occupancy limits new programming services
for a periad of five years. Viacam Caments at 16; Discovery Coments at
18.

199 47 C.F.R. § 73.3555 (Notes).
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relationships and ownership patterns reported in Appendix G to the 1990

Cable Repoxt. Camwenters were also directed to consider the behavioral

restrictions incl mSect:.mslzandIQotthe 2ChbleAct as well
as the must- and leased acoess 1 applicable to cable
systems. Wemuddntmintmtimmtoaitablishachamelocapancy
limit that would mexdmize the mmber of voices available to cable viewers
without impairing the ability or incentive of cable operators to invest in

204. Compentg. NCIA and most cable camenters indicate that the
appropriate level at which to establish charmel occupancy limits depends on
the Commission’s resolution of such issues as the attribution criteria and
thetypeeofprogramtdngeervicesthatwillbesubjecttosuchlmuts202
These camenters indicate only that the 20% limitation referenced in the
MBfartcolwtoencmngecmcinndmimesmmtmnewcable
programmngsemces In addition, most cable camenters argue that the

charmmel occupancy caps must be set high enough to preserve the benefits of
vertical integration. In this regard, Discovery and Viacam suggest that a
chammel occupancy limit of 50% would be reasonable. Cable cammenters
ermphasize that if the FOC applies a strict attribution standard (e.g., 5%),
it must establish chamnel occupancy limits high enocugh to avoid impeding
program investment and distribution.

205. In support of high chammel occupancy limits, cable camenters
argue that cable investment has added to the diversity of national
programming services and made many of the most popular programming services
possible. Moreover, cable cammenters argue that unaffiliated programmers
have successfully dbtained carriage on vertically integrated cable systems.
Accordingly, cable caomenters argue that restrictive chammel occupancy
limits are urnecessary and would be contrary to the public interest.

206. MPAA on the other hand, favors a 20% limit, stating that such a
limit would reduce the risk of MSOs favoring affiliated programmers without
inhibiting investment. Moreover, MPAA asserts that their proposed
attribution threshold of 15% will provide cable cperators with enough
flexibility and incentive to expand system capacity in order to raise the
mmber of affiliated services they can carry. INIV also advocates a 20%
limit, but suggests that under no circumstances should a cable operator be
allowed to carry more than the absolute mmber of vertically integrated
program services owned as of February 9, 1993.203

200 47 y.s.c. § 534.
201 47 y.s.c. § 532.

202 NCTA Comments at 25-28; Time Warner Comments at 48-50; TCI
Camrents at 31-34; Discovery Camrents at 18; leerty Media Caments at 21-
24.

203 INTV Coments at 12.
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207 Discuasicn. We tentatively propose to adopt a 40% limitation on
oil'amnlstlm:canbeocapiedtymtially

pmgmm:l.tg also propose to allow carriage of additicnal vertically
integmtedpmgmudmmicu beyond the 40% limic, if sexvices are
minority-controlled or are targeted to a minority audience. We ask
camrenters to indicate whether allowing such expanded carriage of minority-
controlled or minority oriented prograwming services will encourage
additional minority ownership thereby increasing the diversity of
pmgnmﬂng.’kalsoadcmmmtohnimwmmedeﬁnitimof
*qualified minority programming scurce" in the leased access %gvisicne of
the Camunications Act would be appropriate for this purpose. ,

208. Inchtmdnimmemecificmmvulatmidito
establish chanmmel occupancy limits, we pust balance Congress’ goals of
increasing diversity and reducing the incentive amd ability of vertically
integrated cable cperators to favor their affiliated programming, with the
benefits and efficiencies associated with vertical integration. As Congress
recognized, and the record in this proceeding confirms, there are ,
significant benefits to cable subscribers which result from vertical
integration. First, MSO investment in cable programming services has
provided cable subscribers with a variety of high quality cable programming
services. Many of the most popular cable programing services such as ONN,
BET, The Discovery Chamnel, Nickelodeon and MIV were initiated or sustained
withthehelpofmomvesmam Second, vertical integration between cable

operators and programming services produces significant efficiencies in the

204 e note, however, that the appropriate percentage limitation for
chammel occupancy limits is dependent upon the attribution standard we
ultimately adopt to define vertical integration, and an other issues
regarding the application of the channel occupancy limits to particular

types of programming.

205 Oommenters generally did not address this issue. However, E!
Entertainment does suggest that the chamnel occupancy limits should not
apply to services that have unique formats. E! Entertainment defines unique
sexvicesaspmgranmtmtpmducemtmnm%ofmeiromoﬁghnl
progmnﬂngormicharetargetedtoamllqecializedmﬂiemes(;&
minorities or foreign language speakers). According to E! Entertainment,
such charmels serve the needs of viewers not otherwise served and thus
warrant special treatment under the chamnel occupancy restrictions. E!
Entertainment Comments at 8-9. We note that there is also precedent for
such an exception in the leased access provisions of the Commumications Act,
michcmtainasiudlaraweptimalladngcableopexatomtousedamel
capacity designated for cammercial use for the provision of programming fram
qualified minority (or educational) programming sources, regardless of
whether such programming is vertically integrated. 47USC § 532(1) (1).

206 47 Uy.S.C. § 532(1i) (2) defines "qualified minority programming
source” as a programming source "which devotee substantially all of its
programming to coverage of minority viewpoints, or to programming directed
at merbers of minority groups, and which is over 50% minority-owned."
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distribution, marketing, and purchase of programming.207 Third, vertical
integration results in lower programming costs, which in turm results in
lower subscriber fees and lower cable rates for subecribers. Fourth,
vertical integration fosters investment in more immovative and riskier

pmgra:mﬂngsenrices

209. In addition, Congress directed the Carmission not toadopt
limitations' *which wgul impair the development of diverse and high q.zallty
video programming. " In this regard we note that cable cperators are -
already required to reserve a substantial percentage of their channel
capacity for carriage of local broadcast and PBG stations.20° In addition,
cable gperators are subject to leased access requirements, pursuant to which
they may be required to designmate an additional 15% of their activated
channel mpac:u:g for commercial use by programmers unaffiliated with the
cable operator Significantly, the leased access cbligations are -
parallel in purpose to the charmel occupancy requirements, since they also
dbligate cable cperatars to provide system access to unaffiliated wideo
programers. Thus, cable operators ability to carry affiliated pmgrmmng
is already significantly curtailed by statutorily mandated carnage
dbligations.

210. We also note that chammel ocoupancy limits are not. the only means
by which Congress interded to prevent discrimination by wvertically
integrated MS08. Sections 12 and 19 of the 1992 Cable Act eatablish ,
specific behavioral restrictions prohibiting discrimination by vertically
integrated cable operators and programming services. The Camission
recently agﬁted strict regulations to implement Section 19 of the 1992
Cable Act. Rs we indicated above, these provisions impose more narrowly
tailored behavioral restraints, specifically prohibiting anti-canwpetitive
conduct by vertically integrated cable operators and programmers, while -
channel occupancy limits impose broader structural constraints, which affect .
the ability of all cable operators to carry programming in which they have
an attributable interest.

211. In light of the foregoing, we believe that the 40% chammel
occupancy limit we propose is appropriate to preserve the benefits
associated with vertical integration, while reducing cable operators’
incentive and ability to favor their affiliated programmers. We invite

207 gee pBesen Study (attached at TCI camments) at 23-24.

208 47 y.s.c. § 533 (£) (2) (G).

209 Cahle operators with more than 12 chamels may be required to
reserve 33% of their activated charmel capacity for local broadcast and PEG
chammels. See 47 U.S.C. §§ 531, 534, 535.

210 47 vU.s.C. § 532.

211 1plementation of Section 12 of the 1992 Cable Act is still
perding.
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additianlcmmtmmmchaliudtmme,gimme
structure of the marketplace and the other carriage chligations already
imposed on cable operators. We ask commanters to indicste whether a 40%
limit will adversely affect continued MSO investment in the development of
,Mandimm:ivep:%ﬁvices We also ask commenters to
indicate how carriage of v y integrated prograsming services will be
affected by the establishment of a 40% limit. In addition, we seek comrent
on whether chamnel - occupsacy limits should vary deperxiing on system
capacity as is the case with must-carry, leased access, and noncamercial

carriage requirements.

212. Notice. In the Notice we asked caommenters to indicate how pay-
chamnels, multiplexed charmels and regional programming networks should be
uutedforpuxpoeeaofmlmhtingthedmlocapamylindtasmce
relatively few subecribers purchase these services.

213. Comeents. (hblemm'saddmssmguusmaxguednt
vertically integrated regional networks, pay-per- . pay-per-chammel, and
mﬂtiplaeddmmlss!mldbemfmthednmelocmpaxmylmtszu
-According to these commenters, since pay chamnels are not used by all
subscribers, sudlchamelsslmld% counted against the cable
operator’s chammel occupancy limdt. ‘With respect to multiplexed
chamels, cable camrenters argue that cable gperators engage in multiplexing
only when they have the additional unused capacity to do so, ard thus the
existence of multiplexed charmels suggests that a system operator is already
@nymgafullarrayofpzogmu.ng

214. Severalomnmtemarguetratthedmmlocmparwylmtssimld
not apply to local or regional vertically integrated progranming

212 NCTR at Camments at 31; Liberty Media Comments at 24; Time Warmer
Ommem:sat4345 IFE Caments at 9.

213 'I‘:ineWamerassertsthatcnlyafractlmofasystems
subscribers receive pay-per-view and pay-per-chamel services, but cable
operators nust nonetheless reserve a channel throughout the system to make
such services available to subscribers who desire them. Therefore, Time
Warner submits that such services should not caunt against the overall
channel occupancy limit. Time Warner suggests that applying charmel
occupancy limits to pay chammels would force operators to choose between
basic channels, received by many, and premium chamnels, received by a few.
Alternatively, ‘Time Warmer propoees that pay chamels and premium charmels
should be counted based an the percentage of a system’s subecribers who
actually subscribe to such services. Time Warner Comments at 43-44.
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networks.214 These commenters submit that there is no evidence
demonstrating that cable cperators favor affiliated regional programming
networks over unaffiliated programming services. Moreover, cammenters
such networks are developed in order to respand to the needs and tastes of
local subscribers and that subjecting such networks to channel occupancy
limit_:s would discourage MSOs fram investing in the development of such
services.

215. INIV an the other hand, maintains that pay-per-view, pay-per-
channel and multiplexed chamnels should all be counted towards the
occupancy limits, since these charmels are ogc?ied by vertically integrated
programming, which Congress sought to limit.<1® Turner agrees that
multiplexed charmels should each be counted against the chammel occupancy
limit, since such use of chamnel capacity does not contribute to diversity.
In this regard, Turmer submits that time diversity is not relevant to
Cogress’ cbjectives in requiring such a restriction.

216. Sewveral commenters suggest other types of programming exemptions.
Discovery and Cablevision Systems, for example, assert that carriage of
new program services shauld be exampt for a period of five years so that
such programs can become established in the national marketplace.<16
Several camenters also favor adoption of an exemption for popular
programming (i.e., programming carried on unaffiliated systems serving at
least 50% of subscribers nationwide) since such programming could not
reascnably be said to be carried as a result of discriminatory practices.2l7

217. Discussion. We propose to count all vertically integrated pay-
per-view and pay-per-chammel services against a system’s chamnel occupancy
limits. While we recognize that such charnels are used by a relatively
small murber of subscribers, they nonetheless occupy chamnel space that
might otherwise be available to unaffiliated programming services.
Moreover, since pay-per-chamnel and pay-per-view services are exempted from
rate regulation under the 1992 Cable Act, it seems unlikely that cable
operators will drop such services to provide other types of programming as
is suggested by sane camenters. Accordingly, we believe that such pay
services should be counted towards the overall limits an vertically

integrated programming.

214 Time Warner Comments at 43-45; Cablevision Systems Coments at 12;
Viacan Coments at 11-13; Affiliated Regional Camunications, Ltd. Camments
at 4; TCI Camrents at 36-37; Liberty Media Cawrents at 26.

215 INTV Camments at 11.

216 Discovery Caments at 18; Cablevision Systems Camrents at 11;
Viacam Caments at 9; Liberty Media Caments at 29.

217 piscovery at Comments 18; NCTA Comments at 34; Turner Caments at
18; Viacam Caments at 4-6; Time Warner Caments at 54.
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