
any ale entity fran owning cable system:; that in the aggregate reach rrore
than 25\- of all cable l'xm!s passed naticnwide, altlnlgh, ~ ccntirn.le to seek
cament en subscriber limits in the ra:tJ3e of 20,"- 35'" . We believe that a
subscriber limit of~y 25t nay be~te to prevent the
natien's largest M908 fran gaini.rJ3 enhanced leverage fran increased
tx:>rlZ<Dtal ccnoentratien, Wle ensurina that foB)s ccnti.nue to benefit fran
the ecooani.es of. scale necessary to enca.u:age invest::nent in new PICX]Iarnn:i.ng
services and the deployment· of advanced cable tedmologies. We also favor a
25," limit because it will rttrequire divestiture by any cable q:JeXator,
which we believe-=W.d be disnJptive to the cable industry. '!he legislative
histe»:y of the 1992 Oible Act suggests that the· ~ress did not intern. for
cur efforts to disrupt exi.stina cable ownership relaticnships.137 .
Naletheless, before we adept this specific limit, we want to be certain that
we have fully calSidered all the nark:etplace inplicatioos of such a limit.
'Iberefore, we invite further CCllllent CD establishing subscriber limits in a
range of 20%-35%.

148. We note that we regard the 10% limit prq;xsed by sate camenteIS
to be ccntraxy to the legislative histO!:y since it wcW.d require divestiture
by sare cable cperators and would sacrifice the efficiencies achieved by
horizootal CCJ:ICE!rltratien. en the other hand, there is sore irxiication in the

. record that a higher limit of 30\'-35' woold be reasooable to allow for

. future .l-9) growth witha1t precl~ the launch or success of new
~ seJ:Vi.ces. In setting a specific percentage limit, we seek to
set the limit high enough to preserve the benefits of horizontal
cancentraticn, while ensuring that cable q;leIatoIS cannot :i.npede the flow of
video programni.D;:;.

149 . we ask camenters favoring limits bel<J'ti 25% to i.n:li.cate h<::Msuch
limits can be squared with the Senate Report's irxiication that divestiture of
existing systa:rs was not inten1ed. In aalition, these camenteIS are asked
to discuss the effect that such divestiture wculd have CD service to
sul:scribeIS, programni.ng carriage aglearents, and on future M30invest:.rrent in
new programni.D;:; and technology. cawersely, we ask camenteIS azguing for a
limit above 25% to discuss the effect that such limits will have on the
ability of new pt03IaIll:ning services to c.i:>tai.n M30 carriage and to i.n:li.cate
the crnpetitive rationale for a higher limit, given the lack. of crnpetition
faced by rrost cable cp=ratoIS locally and in the program acquisition market.
we also ask camenteIS to cdh::'ess the effect of the prohibitions on anti­
crnpetitive practices established under section 12 and 19 of the 1992 Act on
the awIq)riate level for subscriber limits.

150. we further pr:opa3e to all<J'ti ownership of ad:iitional cable systerrs,
beyarrl the limit ulti.nBtely adopted, provided such systetts are minority­
controlled. '!he Ccnmi.ssion adcpted a similar policy in the broadcast
context in order to encoorage increased minority owneIShip of rreclia outlets.
'Ib .date, no camenters have addressed this prqn3al. we ask camenteIS to
indicate whether allowing such increased awneIShip is desirable to encourage

137 ~ Senate Report at 34 ("the legislation does not inply that any
carpany rrust be divested") .
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minority CM1e%'Ship of cable systEm9 as a ... ofencx:uxaging dive:t'l!Jity of
progxaluting. we also ask CXJlllenters to in::ii.cate the awn;priate anomt of
such i.ncmased~.

151. As we indicated in the tb:ice, _ tlelieve that it is agttqn:iate
to~ subscriber limits as a share of balBs pBrsed mther than as a
share of cable sub8criber8. M:J8t c:x:mtetltertl eakmJed· this staI1dan1,
indicatiD] that a lIIBIUZe tased. solely en the xuriJer of cable~ is
not qdnal. because it is :relatively less stable atd \101ld d;scx:ur:age
:increased subscri.benfbip. we pz:efer a~ peMed standard because it ItDre
accmately ueuures a atble c.perator's poteatial reach, by E!IXXI1'(JiISSi all
televisicn haJseho1.dII far llirlch a particular cable <:prator has the ability
to provide sezvioe. we uk Wluenters to iDiicate whether this measure is
reasooable and apptoprlate to cur OOjectives.

152. Also, as refer8lCeid in the 3XJ,., we prcp:Jge to calculate
CClIP1~with the natiaBl subscriber limits by aJbtxactiDJ· the JUlt)er of
halEs passed by cable systeD& in areas WJeJ:e "effective curpetitien" - - as
def:iIBi umer the 1992 OIble Act - - is eBtablished.138 . we questien, however,
lilt1ether we slDlld include for this JmPOBe the definitien of effective
CXllpetiticn that ag1:U,- to cable systeb8 8l1bBcrll:Jed to by fewer than 30t of
the In.1seholds in the fxand1iseaxea. we ask oarmenteJ:s to ack2ress whether
this definiticn of effective curpetitien is :relevant to the carpetitive
c::co::erns Wbich ur.derlie the establisbrent. of subscriber limits. :r.nadditial,
sane 0CIlIlE!I1tet'S advcalte nme lenient~ and, for exanple, ask us to
subtl:act fran the IU1t:Ier of han!s passed theBe hcmes that are also passed by
a wLpet:in:J ptClg%1D cti.IItriJ::utor, reganD._ of whether "effective
carpetitial" is established. we ask caunea1ter8 to iDiieate \Iih¥ a nm:e
lEl'lient definitien of effective carpetitien \101ld be awn;priate for
putpOses of subscriber limits than for J:'l.11.'PCXIM! of rate regulatien since both
pravisiCllS are coocexned with establish:in'J the threshold level of <::lCJlI)etiticn
at which cable operators will be deten:ed fran.erJ3Bging in anti-eatpetitive
pmctices. we.invite cemnenters to diso.1s8 this issue, as well as cur
PXqlOSa] to adopt a halEs passed st:aJ:rJard, and any other natters relevant: to
this xeccrtllsmtien.

138 tbjer secticn 3 of the 1992 OWle Act "effective <::lCJlI)etitioo" is
established where

II (A) f~ than 30 percent of the llcua&OOlds in the franchise area
subscribe to the cable service of a CBble systEm; (B) the fxand1ise
axea is - - (i) sexved by at least bIO unaffiliated nultichannel video
prograllldl:Q d.ist.rlb1tors each of web offexs eatpIX'able video
ptcgxamning to at least 50 percent of the haJseholds in the franchise
axea; and (ii) the IUrtJer of hc11sel'md8 .bacribiI:q to pxcgxarad.nJ
sexvices offend by nultichannel video ~xacuti.ng distrib.1tars other
than the 1axge&t nultichannel video pt09ra&uti.ng. d.ist.rlb1tor exceEds 15'
of the hcuseholds in the franchise area; or (C) a nultichanne1 video
pxcgranntiD3 distri1::utor cprated by the frcmchising authority for that
franchise axea offexs video pxtJgLalild..rr3 to at least 50 percent of the
hoJseholds in that franchise axea. n s= 47 u.s.C. § 543.

52



153. Notice. 'D1e NotiS;Z CJl8StiQ1l!!ld whether the broadcast attril::utian
criteria, or scme other 0IIIler8hi.p att~ticn criteria shaJld be used to
iDplement cable subscriber limits. In partia1lar, we asked if there are
other- types of amership interests, such as rxn-equity interests, that
sha.lldbe cognizable for .p..upoees of det.emlin:in3 ownership umerour
subscriber limits.

154. Q1p'w3te. With respect to ·e8't:ablishin3' attribltioo criteria. for
detemlining the awlicaticn of the subscriber limits, cable camenters
believe the Camrissien shoild focus 00 the ability of the cable cperator to
caltro! pzogxdturinEJ c:i'x)ices. Accordingly, tCr.A. aIgUeS for an attril::utioo
standard .based en actual stockholder or rn:tr.Bgerial centrol of a cable
systan.139 In particular, 'IO advocatellan attribltioo standard thatwculd
(1)~ amership interests UIXier·lDt amershiPi (2) attril:ute interests
of sot or rroreiand (3) prorate interests bebleenlOt and sot based on the
mmber of subscribers served by the system. 140 Qlble canrenters generally
q:pose setting the attril::utioo standard at 5%' as was done in the program
access Pr0ceed:in3.141 Tine \t:u:ner, for exanple, argues that such a strict
standard is :i..Il.::q:prcpriate because a st interest holder is incapable of
influencing a cable system's program clDices .142

155. On the other harxi, MPAA, BellSc11th, INN and GI'E advocate a
stricter attribJticn staIl:iaxd than is pcopoeedby the ·cable. in:iustry.
Specifically, MPM favors adqItioo of the sane attril::utioncriteria that is
used to detennine system ownership in the broadcast CCIltext uooer section
73.3555 of the camdssion's Rules. MPAA believes this criteria has worked
well .in the broadcast area and cootems that the senate Report instructed the
Ccmnissioo to use the broadcast attril::uticn ncdel. 143 BellSCUth urges the
Ccmnissionto apply the sane broadcast attribltion m:rlel to the telephone,
cable and broadcast i.n::lustries .144 INIV favors attribltion sta.OOarOs similar
to those used in the network-cable cress ownership rule. According to INIV,

139 ~ comments at 21.

140 'Icr Came1ts at 13 -14 . 'ICI wa.1ld also incorporate a single
najority shareholder exceptioo as is used in the bnBdcast context. rd.

141 ~ Program Access REp:>rt am Order, 8 FCC Rod 3359 (1993).

142 Tine \t6mer CCIments at 19-20. Tine \t6mer also contends that
Congress did not interxi for the carmissicn to adept such a strict attril::ution
standard, noting that the senate Report that preceded the 1992 cable Act
rrentiooe1 the broadcast st:andaId under section 73.3555 as a possible m::rlel
for developing attribJtion criteria. .1Q.

143 MPAA Camments at 6.

144 BellSouth Carrrents at 2.
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a 5\'-10'.attrib1tioo st:aId1Id is WUTaIlted because cable cperators enjoy a
local naqxl1y.145 G1'B S'glOrtS establishing attrib.lticn staIxiards simi Jar
or identical to tb:Jse applied to the tel~.incilStxy in the cabl~-telco
cress CMleXShip role and as~ in the video dialtaJe prooeejing.146

156. Dis,'m. _ pcqrae to adept attrlb.J.tioo.criteria simUar to
the b1:cedcBst at~ticn criteria ~ained insect:ial 73.3555 of the
eatm:f.-icD's Rules. ~ly, Ulder the~... attril:utia1 criteria, all
na1-votiD:J.1It.Odt intereIita· (includi.B3 IIQIt "p:efen'ed" stock class.lam
gelle..ally not attrlbJtabJe. All votiD3.stock interests of 5\' or·llm'e are
generally (XDIi.deJ:ej attrib1t:able. '!here am several ~ia1S' to the
pn!8lIlpticn of attributial cxeated by ·dds stbadmu:k. M::JiIt notably there
is a siqJle l18.jority~~cn,Wrlcb provides. thatininority
:i.ntenstswUl not be att.r:lb1ted ... them is a sbrJle 51\" s!)areholder ~ In
aalitial, the~. of "iJw1l&ted" limited pu:t:ner:8 axe not attri.bJteci.
we believe that applicati.Ql of tbeseat;tr:il:utial·e::riteriain t:Qe cxnte:x1:of
subEJcriber l.1Jn1ts is 4fi4Clp.tiatesincet:he_ i8suee .regaxdin]. influence
andcmtrol over.~andp:t:031CiJud.qJ deciaialS are at issue here.
ibeJer, .. request further amtlmt at whether au. these criteria are
awzopriate and applicable in the cable.CCIlteXt. 147 we also invite .
cx:nuenterB to eualUllte- the releYanCe of arr:f of the ···other provisioos or
excepticcs cc:ntained in sectiC'l'l ·73.• 3555 to this proceedi.a3.

157. In favoriD3 the use of secticn 73.3555 attrib.ltioo crit¢a, we
note that the cbjectives of the b1:cedcBst attritutioo mXtel are calSistent
with oor gaU.s in e8tabliahing ownership stmilrds .for sutscrlber limits. In
this rega.ni, the bI.'aJ4"88t attrib1ticn rulee fex.ut, en~ thresholds
that enable a broadcast licensee to influence or cxntrol nana.getent or
progxatmdrYJ decisiaB. Me believe this same a;p:oa.ch is relevaI1t to
ad:tI::essina' the ca:JClemS at issue in this~, which relate to the
ability of cablecp:ratorS to.UIXi1ly influeDCethe pJ:09Lan[~nark'etplace.
we also note that the legislative history of the ;J992 cable Act sug;x>rts the
use of the bnEdcast attrib.1ticn crlteria. 14:8 Furt:hemore, the sane

145 TNIV carments at 5-6.

146 GIE eatt:ends that the cable imustty pa:lSeSses power in local video
distrib.1tioo rivalliDJ or exceE:ldiDJ the polIIe%' of local tel~ exchange
ccnpanies in ·voicet.xansDissioo. ;GI'Bcaments at 3. s= 4.7, C.F.R. § 63.54
(cable;.'te1co cross-CMDeI:&hip restrietioo). see ,leo ViOO Djaltaw Rip>rt
am l?pjer, 7 Fa:: Rcxi 5781 (1992). In the video dialtooe procea:iin:J, the
Ccmni.ssicn aneOOedits cable-telce role to penni.t ownership interests of up
to 5% by telep:tooe ccnpanies in video progLallllers. lQ. at 5802.

147 S=47 C~F.R.§ 73.3555 (Notes).

148 s= senate Report. at 80. '!he.8eJ1ate .. IU!port :iJ:xllcates that the .
Ccmni.ssioo sb:W.d use the attril::utioo criteria set forth in 5ecticn 73.3555
(Notes) of aJr Rules, or such criteria as the Ccmnissicn deem3 awrcpri.a.te in
determining ownership under the subscriber limit regulatioos.
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attrib.1ticn criteria are l.lS81 in the net~rk-cable croos-CMflership rule. 149

Ne believe that use of this attri.J1ltien st:.an:tard in these related contexts
SlgX)rts use of the sane starJdaId in the centext of cable horizontal
ownership limits.

158. 8evel:al camenters advocate a strieter ~roach# such as the video
dialtooe attriblticn s~~ which attribltes 5% votin.:J or ncn-votin.:J stock
interests witha.1t excepticn. J..:>O ltrlle alCh an cg>nBch is CCI'lSistent with
the attriblticn criteria used in other eable centexts (~, p:rog:ralll access
am cable,/loMlS am cable/SMmV CI:aJS-~)I we CCXlClude that such an
~ch is UI'lkIBr.I:a11ted in this ccntext. 151 '!his strict starXBrd was
develcp!d as a m.:xii.ficaticn of the cable/telco crees-ownership restricticn in
order to allow limited participatien by telephone carpanies in the provisicn
of video programning. !heBe strict attribution starmrds were .designed to
ensure carpetiticn am:n.3' rival distribltien technolO3'ies. In this
~ I l:'1clwever I oor aim is to prevent any ~. cable cperator fran
:i.npedi..D:J the flow of video progLamnllyg, which we believe wanants less
restrictive attrib.lticn criteria.

159. In adiiticn, seve:ral cable interests advocate that oor attribution
standard shaild focus exclusively en caltrol, since in the absence of
cantrol, an cpera.tor does IX>t. have the ability to direct a syste:n's
programning choices .152 Specifically, cable eattte1ters WOlld awly an
ownership stamani based en stockholder or nena.gerial centrol of a cable
syste:n. Q.lr attrihlticn roles have lcng recognized that parties that have
less thana najority equity interest in a ItBiia pt:qJerty can influence
nanagarent and plog:ralltuing decisions .153 We see no reason at this tine to

149 ~'47 C.F.R. § 76.501.

150 ~ mmm parag:raph 155.

151 'Ihe camti.ssicn adcpted a strict attrihutiCll stanjard to inplanent
Secticn 19 of the 1992 cable Act. Specifically, a cable cperator with 5% or
nore of the stock of a progranner, whether votin.:J or nonvoting, is deem3d to
hold an attributable interest in that progzarlller for purposes of the
regulations inplem:mting Section 19. see Prcgram Access R§POrt ani Order, 8
FCC Rod 3359 (1993).

152 ~ TiIre Mnner caments at 30-31. see also Discove:ry caments at
19-20; rem caments at 20-21; am Liberty M:rli.a caments at 36-37. 'ri.nE
l'luner argues "centrol" nomally is achieved by najority stock CMfle:rship, wt
does not necessarily want the Ccmni.ssicn to a.d.cpt a "bright line" control
st:aOOard. Rather I it wo.l1d have the COtmission evaluate ownership
relationships an a case-by-case basis to detennine whether an cperator is
:i.npedi..D:J the flow of programning.

153 ~ 47 C.F.R. §§ 73.3555 am 76.501. These provisions were last
reviewed carprehensi'\iely in 1984. ~ Rep:gt and Order in MIl Docket No. 83­
46, 97 FCC 2d 997 (1984) (Attribution Order), reconsidered 58 RR 2d 604
(1985) (Attribution Reconsideration Order), further reconsidered 1 FC'C' l\ccl
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diverge fran thisl~ principal. We enca.trage cx:rmenters to disaJSS
these cccclusioos.

160. Finally, week> DJt ecdorse '!cr's Pztp:8l1. to that we adept. a
prorated attrib1tim stardard for all stock intereBts abOve 10\. First such
an~ asslIDI!!S that a lot equity. threshold is agxrcpriate. However,
this issue is~1~ CalSideIed by the C'almissim in a separate
zulEl1Bking proceed.i.nJ. Ib:eover, such an awroech fails to acca.mt for s!e
lActQ ccntrol situatiCDI, 1Ilbe%e OOldenJ of a lIli..mrity interest exercise
actual centrol over ll1II'BgIIiB1t am pzC9zauuing decisioos. lt1en such de facto
CCI1t1:'01 exists, access to all of a systEln'S subscribers is affected, azxi
therefore. all subscribers sln.t.ld be attriblted.

161. lPtice. '!he M;j:.ice asked OClnreuters to adh:ees how eatpliance
with the subscriber limits sha1ld be ll1Xli.tored azxi enforced. Noting that few
cable system:1 are presently in the range of the pxqx:sed subscriber limit of
25t-35t, the Notice StJBEISted that a system of certificatioo. Day be
sufficient to enforce such limits. we i.rxticatEd that we ca.l1d require cable
cpemtors upcn transfer or assigxllent of a cable system to certify that the
transfer or sale '«lJ1d not violate the subscriber limits <1&, by resulting
in ownership of cable systens Mose camined subscribersh:ip exceeds cur
limit). we asked 0CllIlB1teX'S to disoJss the merits of certificatioo. am
whether all cable systEll'B or cnly the largest systenB shalld be subject to
such certification requiZ'81B1ts. Altematively, we irxiicated that we ca.1ld
enforce sul::scriber limits CI'l a carplaint ally basis, whereby parties
believing that a partia.1lar acquisitioo. l«:U1d violate the subscriber eat:S,
u:cl.d notify the, camdssioo of the potential violatioo.. Finally, we
questiooed whether waivers or exceptioos to the sul::scriber limits shoold be
used in sare circum3tances and whether we shoold periOOically review the
ownership limits to ensure that cur n:gulatioos are respcr.tSive to dynamic
nature of the cable imust:ry.

162. cemnents. camenters~ to jurisdictioo am enforcarent
ccncems agree that the Q:mn:issiem. shalld enforce the subscriber limits em.
its own initiative. :tC'm. an1 Tine \inner argue that inplanentation of a
eatpJ.aint an1 certificaticn process WOl1d be unnecessarily costly an1
WrdenscIle .155, '!bey point cut that no system is in :intrediate danger of
violating the 25% sub:lcriber limit pxc:pa:Jed in the Notice an1 that the
CCmnissioo can readily enforce its limits using p.1blicly available data.
Tine~ specifically c:gx:ees an enforCEllBlt process that 'WOl1d direct
eatplaints to the local fIanChise authorities. Tine N:mler argues that local
franchise authorities do not have the rescurces or the experience to properly

802 (1986).

154 rbtice of PrcpJsed Rule MIkim am Notice of IIwiIY, 7 Ft:C Rcrl
2654 (1992) ("capital ForrratiCl'l Proceedin3"") .

155 :tC'm. Carrcents at 23 -23; TinE warner Carrcents at 31- 33 .
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assess subscriber limit crnpliance natters .156

163. On the questien Of~r we sl'nlld allCM for "m.vera or
excepti.als in agxropriate ci.ro.mJtances, Tine Wiuner am rem suggest that
such mvers or exceptioos slnJld be cbta.i.nable for expansion of service into

,previ.oosly unserved l:UI'a.1 areas and for de minimis violatioos (1&, when
camercial CircLm3tanees tatporarily place an cperator aver the limits) .157
In ad:ti.ticn, MPAA, Tine It:uner and rem favor the CaTmission's prcposal in
the Notice for pericdic revielif of the subscriber limits every five years.158

164. Disc!1A6ioo. we px:opose that the FCC shalld enforce the suggested
subscriber limit. we believe that in enforciDJ the subscriber limits it nay
be tlIlriecessary to institute a fomal certificatien process, whereby all cable
c:pttators I1USt verify upcn t:tanSfer or assigment of a cable system that they
are in eatpliance with 0Jr subscriber limits. camenters have suggested and.
we agree that such a proceSs walld be unnecessary am1.1lD.lly b.1rdensctte siJ)ce
cnly a felif MSOs are clcse to the px:cposed 25' t:hresOOld. However, we request
ad:ti.ticnal CC11tllS!Q.t <Xl whether such certification sl'nlld be requi;red for cable
c:pttators cu:r.rently reaching 20% or nm:e of 1'DIes p3SSE!d. Alte:r.natively, it
nay be possible for us to adequately nari.tor and enforce subscriber limits
thrcugh the use of readily ct>tainable PJblic infomatien regard;ing cable
system ownership. camenters favoring. such an awroach shalld irdicate
whether the necesscn:y infomaticn regard;ing cable system ownership am the
share of hcJtes passed by the largest MSOs is PJblically available am the
awrq?riate SOJrce that shalld be used to 00tain such infomatien en a
regular basis. In ad:ti.tien, we believe that the Ccmni.ssion, and not the
local franchise authorities, are the awrc:priate entity to consider any
eatplaints asserting that a particular foB) is in violation of the subscriber
limits. we seek eatne1t en these prcposals.

165. cable CQ'I'IlBlters have also requested that we waive. or exeitpt M)()s
fran the subscriber limits in instances of de minimis violati<DS (such as
when an acquisitien terp:>x:arily places a cable cperator over thepemri.ssi,ble
nurrber of subscribers) or when an foB) is seeking to expand service into an
othex:wise unserved rural area. we agree that waivers nay be awrc:priate in
these situatiCllS and prc.pose to ccnsider such waiver requests on a case-by­
case basis. VE invite ccmn::mters to discuss these conclusions and :i..rrlicate
whether waivers nay be apprc:priate in other cirCIJ['(Etances.

166. Finally, in vielif of the fact that the cable rrarket is a dynamic
and changing i.IxiJstry,. we believe that pericdic review of the OtlIlership
limits is necessary. .As we px:qxJ6ed in the Notice, we plan to review the
subscriber limits every five years to detex:mi.ne whether such limits are
reasonable under the prevailing rrarket carli.tions. Ccrmenters reSPOrrling to

156 Tine warner Comments at 31-33.

157 Tine warner Ccrments at 34; NClA Ccrments at 23 n.50.

158 MPAA Ccrments at 6-7; Time warner Oamments at 35; NCTA CammPnts at
23.
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this i.seue geoexally favo.tei a five year zeview. We invite further CUtllent
00. this propc.a.l aIXi ask CXJjtueDters to i1Xti.au:e 'IIIbether review every five
yea.rswill be adequate to f!IlSUZe that aJr J:egU1atioos are respa1Sive to the
dyxanic na.t.uxe of the cable i.Dl.J8b:y.

A. _"",D'
167. secticn 11 (c) (2) (B) of the 1992 OIble Act mquires the Qmnissicn

to establish J:eaSCIBble limits en the alltler of cable chamels that can be
~ied by a video pmgzanler in which {l cable qjerator has an ownership
i.ntEa'est (Rcharmel ocopmy limitsR) .159 In~ this pravisioo.,
OD3zes& foom that the cable iIDlstLy has beca1It i.nczeasiD3ly vertically
integxated am that as a zesult cable qmata:8 have the ability am the
incentive to favor their affiliated pt031CEd&I1l. vertical i.ntegratien in
this cettext ~ers to eatilUl amersb:ip of both cable systeDB am pzogZaIll
neblorlcs, charmels, services or prcd1ctial oarpmies. Such integraticn,
Coogress detenn:ined, cx:W.d DBke it difficult for ncn-cable affiliated or
eatpet~~ogzarml!1Bto sec.ure carriage en vertically integrated cable
syste!tS. Similarly, Qn3ress famd that vertica;l..ly integrated proeJzam
SUQ;>liers also have the incentive am the ability to favor their affiliated
cable cperatOLS over unaffiliated cperators am pzogzam distribltors using
other technologies .161

168. By zequi.ri.D3 the adq)ticn of channel occupancy limits, COOgress
swght to reduce the incentive am ability of cable cperatozs am video
pzogranners to engage in anti-cx:upetitive practices. In aaiitian, the
senate Report expressed ccnoem that vertical integLatioo. limits diversity
of cable programning am reduces the mnber of voices available to the
plblic. In this respect, the channel occupancy limits we:re also intended to
increase the diversity of soorces of cable pzogz:amning. 162

169. Prg;!oBal. After CalSidering the :record sutmitted in respoose to
the lPtice, we ccntinue to have questioos am cxncems regard:ing the
awrq>L'i.ate level at which to establish channel occupancy limits am the
pn:per cq:plicaticn of such lim:i.ts to specific types of programning. While
cur review of the :record am aJr analysis of the na.zket structure has
enabled us to' zeach certain tentative cooclusioos, we seek additional
infomaticn am cament regard:ing these ccnclusiCllS am additiooal
infomatien regard:ing how such prqJOSal s will affect ccnti..rluOO M30

159 47 U.S.C. § 533 (f) (1) (B).

160 cable Act of 1992, secticn 2 (a) (5) .

161 lQ.

162 Senate Report at 80. '!he ooe-to-a-rrarket rule is cootained in
section 73.3555 of the Oornmissian's Rules.
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investment in new ~18"dD3 sexvices.

170. Briefly, we piIXp)8e to adq)t a 40\' limit 00 the I'll.JJi::lE!r of
channels that can be~cn a aable systEm by programn:in:J in which the
particular cable qmatar hBs an attrib..ttable intez:est. Vertical ~rship
attrit:utioo for this pnpoee l«:U1d be defined by reference to the broadcast
attrib..ttioo criteria. In additioo, we PJ::qxJSe to allow carriage of
ad:ii.tiooal vertically integxated video ptt9Xildllers provided such video
progranners are mirnrity-cxmtrolled or am t;al:geted to a m.:i.oori.ty audience.
we plan to camt all activated channels in calculati.rr3 system capacity am
all channels occupied by affiliated pxogramlliD3 services WOlld be camted
tOlroaXds the 40% limit. 1iJIIlJever, we prqxJBe to exatpt local am regional
pxogXdltudng .netwoLks fxan such limits.

171. We further prqx:»3e to gxarx:lfather carriage of all vertically
int~ted progxamni..ng services that existed as of the effect!ve date of
the 1992 Qlble Act, which exceed the channel occupancy limits we ~tillately

adept. we also pxopose to eliminate channel occup:mcy limits in any
camunity where effective cc:npetitioo is established.· In adlitian, we plan
to adq>t a naxi.nun channel capacity beya:d which the channel occupancy
limits will no looger awly.

172 . Notice. In the Notice we irxiica.ted that the statutory language
am legislative history were unclear xegard:i.DJ how Ca~Less intemed such
channel occupancy limits to be awlied. We asked camenters to irxticate
whether Ccngress inter:xled such limits to awly ally to videop~
affiliated with the qleLator of the particular cable system in question or
whether such limits were intended to cq:ply to carriage of all cable­
affiliated video pxog!allllLing 00 all cable system;. We noted that it was
similarly tinClear if the latter intezpretatioo were used, whether the
channel occupancy limits shoold be awlied ctmJ1atively to all vertically
integrated progranming or whether such limits shalld be awlied
irxtividually to prog:ramters affiliated with each M30.

173. We irxticated that given the uncertainty su.rra.JIXling the
awlication of the channel occupmcy limits, we believed that the nore
reasonable approach was to awly such limits only to video progranm:rs
affiliated with the particular cable cpexator. we noted that such an
inte:rpretatioo \\'O..lld be CaISistent with Coogress' oojectives of increasing
diversity am expaniing the IlLIIi::ler of voices available tOCOl'lSUIl'eL'S.
M:>xeover, such an inte::rpretation \\'O..lld addtess Congress' goal of reducing
the ability am the incentive of cable q;:Jerators to favor their awn
affiliated video programrers. Camenters were asked to indicate whether
this proposal was appLq>t:iate.

174. Ccmnents. cable camenters addressing this issue argue that
channel occupancy limits shalld be applied, am the statutory language
requires that they be awlied, only to programning in which the p:uticular
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cable <:perator has an c:JIImerBhip interest .163 These eatuenters assert that
the statutozy 1aDJuage am the p.uJJaJe of the legi.slatia1 nake clear that
Qn3ress inten:ied for a1Ch limits to aR>lY a'lly to pxogLanming services
affiliated with the partiOllar cable q:erator.1.64 AccatUi.J3gto these
CXitue:lters, cable c:pmtoLBhave no i.ncentive to favor a vertically
1ntegmted 'pU.ogllllUIti in 'which they havem,~~t am haVe no
ability to infl~ the prograuudD:J cx:nt:81t of sudlservices. MJreo\Ier,
cable CUiult!l1ters add that agUicatim of channel ocapncy limits to
progxaiucing' se3:Vices affiliated with other IIDI waUd stifleinvesbtblt in
new progx2IImtiDJ sexvices ,s.incethe fact of ad1 MK) investment~
restrict the pr:o:jzame:c's distrlblticn ~ties a1 all cable systsrs.
Tine' W!lrner 'aa:Is that ateh an~ my actually lead to favoritisn of a
cable qerator's own servicesbeeause an q)emtor \1Olld lO$e distribJtioo
q:portUnities for its own serVices to the extent it carried the services of
its ocmpetitors. 165

175. Beveral 0C1ftI&lterS axgue that the establishnent of channel
occup:Ulcy l:imits xaises sericus First 1IJexDent" calCeXnS that will be
exacerlBted by an urmec.~!lrilybroad CI{.P1icatioo of such limits to carriage
of all affiliated pxcgx-d.D:J services a1 all cable S}'8tEI!8.166 , '1UJ:Der in
pnticular lX>tes that such tegul.atials dfrectly :tm:den the ability of
vertically integxated cable c:perators am ptgJIanutiD3 netwoxks to speak in
violatioo of their First 1t1ement rights .1.67 By fav0r:i.rr3 ooe class of
speakers (unaffiliated pxcgxamrers) over arxx:her class of speakers
(affiliated pxogLditUers), 'l\1mer asserts' that the cbannel OCOJPUlCY limits
unccnstitutiooally target the exercise of protected speech by a limited

163 lCD\ at Q:Jmenta 31-32; 'l\1mer Ccmnents at 15; cablevisioo Systsrs
carments at 10'; rrcr, CcJme1ts, at 35-36; Tine warner CCJments at 45-48; lFE
Coments at 7-9; Liberty Media CcJments at 23-25; E! Entertaiment Qmrents
at 7; Discovery Ccmre'lts at 16; am Viacan carments at 6-9; cr.C/CC Qmrents
at 35-37.

164 Ccmnenters cite to J.an3uage in the Ca1ference Report stati.D3 that
the camti.ssioo shall adept rea.sooable limits 00 the "rurDer of charme1s that
can be occupied by a p:rogramrer that is CMDed by a cable cperator or in
which the cable cperator has an attr:i.l:utable interest II • Conference Report
at 81 (enphasis ad:)ed) •

165 Tine wamer Qmrents at 46.

166 Tine wamer O:Itnents at 2; 'I\lmer eclments at 20-22; Viacan
Ccm1Blts at 2 -3; rem CamEnts at 24; 'Icr Ccmnents at, 29; cr.C/CC Ccm1Blts at '
35; cablevisioo Systsrs c.aments at 9-10; Liberty Media omrents at 12, n.5.

167 'I\n:ner argues that channel occupmcy limits'shalld awly only to
programing affiliated with a particular cable c:perator, arrl in addition,
such limits shcW.d awly separately to progLanttUng services SUWlied by each
video~. 'I\mler CcIments at 14-16.
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class of speakers .168 'I\lmer also calt.E!iOOs that such limits
\Jl1Ca1Stitutiooally intnx1e en cable cpexator's editorial discreticn, by
limitin;:J their ability to offer vertically integ:rated progranming
semces. 169

17Ei. 1I1ile 'ICI ¥ees that the limits Q1 vertical integtatiQ'1 shoold
ooly ~yin.cases where a cable pLog£anler and a cable operator are
affiliated, 'ICI ptqlQBes that xather than ea.ttil)Jchame1s, the FC:X: sl10uld
iDplE!llBlt a systE!In l:asedcn bmdwith. Accardin.:J to 'ICI, such. an appt:tQch
\tOlld be nore pIeCi.se am adaptable in the f0rth<:x:min3 era of digital
eutprassien. tlDer '!cr's mc:xzmBXled dfPlOlCh, d1annel occupancy limits
wculd be calculated by. camting each 6~ SEl!JIBlt as a sil)Jle unit and
awlying limits en the IllJl'lt:Jer of units tl1ilt C01ld be occupied by vertically
integ:tated ~XalIIlLiBJ. 'ICI sutmits that such an ~chwill encoorage
cable c:perators to continue to invest in the develcprent of new
technologies and inoovative program services.

177.. IFB en the other barn, pxcpoeBII that such limits stnili1 att>ly
ooly when· there is a specific carplaint of discriminatoxy practices.),70
1bJs, IFE asserts that the Carmi.ssioo s1'D1ld oot ilrpcse M¥ channel
occupancy limits 00 tlDIe cpexators~ cb not discriminate. against
unaffiliated pt:ogzam services. Acconti.ng to IFB, cable cperators stnlld not
be prohibited fran ca.rryiJlg a pxogzatmdn] nebllOrlt in which it has :invested,
if no unaffiliated or carpetin;:J video p:1:09xamrerhas ocuplained that it has

168 'l\mler carments at 20.

169 In cur view, the First Jlme!rDtelt arglIIlel1ts advanced by cart1lE!1'lterS
with respect to the chame1 occup:mcy limits are witha.1t neri.t. As an
initial natter, we c:b!eJ:ve that cable televisiCll's First~t status
renai.ns unresolved. \'IUle cable systeaa are clearly entitled to First
JmeonBllt protecticn, the SupJ:a:te Ccmt has not yet detemti.ned "lhet:her that
protectien is the sane as that afforded to~, or whether cable
systens, like broadcasters, have in sate ciro.nstanees nore restricted Firs.t
Jknerdte1t rights. N1atever cooclusioo the caJrts ultiJlatelyrea,ch .
ccnceming cable televisicn's First .Ametrlte1t status, econan:i.c regulatioos
designed to prarote ccnpetition and a diversity of voices in the provision
of camunicatiCXlS services have been l.JPheld against First Jknerdte1t
challenges. Associated Press v. united StAtes, 326 U.S. 1 (1945). The
channel occup:mcy limits are cootent neutral and are designed to ensure that
cable subscribers receive a diversity of voices, not just programning in
wch the p:uticular cable cpet:ator has an ownership interest. C1annel
occupancy limits are also intended to ensure that unaffiliated prograrmers
are able to cbtain access to vertically integrated cable systE!lE. The Court
has upheld against .First 1Iterrlrent challenges governrent regulations
inteooed to prarote ~titicn and a diversity of voices, even if sane
incidental loss of editorial discretion results. FCC v. National Citizens
Cgmrl.ttee for Broadcasting, 426 U.S. 775 (1978); U.S. v. Storer
Broadcasting, 351 U.S. 192 (1955}i Associated Press, 326 U.S. at 19-20.

170 lFE caments at 6.
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been denied access.

178. Dieg"00. In the Ngt1,!, __ cDe:r.ved that the J..aDauIlge
exnta i nec1 in sectico 11 (e) (2) (8) of the 1992 ~e Act we unclear~
1IIbether the c::hame1~ limits __ -.E to lII1iLy cmly to carriage of
video progxi!llll8LsaffUiated with the pu:tiClUlar cable· operator or to
carriage of lIBf verti.aIlly integrated aIble pcogxamer en artf cable system.
~fi0l11y, sectial U(e) (2) (8)~ tbe QJmd.esial to "est:.abl.ish
18BSCIBble limits CD the J'UIt)er ofchanrJe1ll CD & cable system that can be
occupied .t;{,; video pwgx.ae.c in 'lllhich • cable operat:or has an attribltab1e
interest.· . In octt!:Mt., the Qmfe:te'lCe Repxt, specifies that such
limits shall cq;:pl.y to. "the IUIb!r of d'a'E1 s that can be occupied l:7t 9
pro:jXCKlOel:· that. is CMlII!ld brA c:sble qmator or in which tm cpmltor has an
attribltab1e interest .•172'" .

179. In aa:ti.tien, if the statute is reed to require limits en the
IUIb!r.o£ chamels tbat can be occupied by arrr vertically integ:r:atEd cable
ptOgxCKt1ler, it is uncl.r 1liJether <b:Jgrsss :i.nt:emed for the Ccmnissien to
adq)t such limitso.:l'llJlatively (so that, for exanple, no nore than 10
channels cx:uld be occupied l:7t all vertically integrated cable PJ:03x8uluers)
or whether such limits were meant to apply indiv:i.<i1ally to progxanm:i.DJ
sexvioes affiliated with each tSJ (so that the PX03xanlt1in3' of ead1 )oS) ca.l1d
occupy up to 10 chandels). '!he statutoxy l.aDjuage x:equiri.nJ limits en the
I1IItler of channels that can be occupied by 9 video programner in which 9
cable cperatar has an att:ri.bJt:able interest cx:uld be read to SUWOrt either
intexpretatial. '!he ct.oference Report is similarly lUlclear en this point.
1he senate Report, hoNever, suggests that such limits slx:uld awly
imividJally to PxogXatln.iJ:g affiliated with each M;Q.173

180. Given the uooertai.nty surra..n1:iDJ the awJ.icatioo of such limits,
\E prcpose that the nme~ awroach is to aQ?ly such limits C11ly to
video progLatiilil:~L'S that are vertically integrated with tb;: partia.l1.ar cable
qJerator. Me believe that this~ is the mat logical intezpretatian,
given CCI1gLe8S' stated ct>jective of encan:aging a diversity of voices am.
preventirrJ unaffiliated proJLanllerB fran beirrJ denied carriage en vertically
integxated cable system:I.

181. we agree with the najority of CClTl1Blters who argue that cable

..
171 47 U.S.C. § 533 (f) (1) (B) (E!fPlasis adBl) •

172 CCzlference Report at 81 (atphasis aQ:jed).

173 "en a system with 54 channels . . . the limit woold be eight
channels that cx:uld be occupied by programn:in3 owned by an M30 or in which
,tbeM30 has an attrib.1table interest. '!he Pxcgrarmlin3 of each other M30
cwld also occupy eight channels." senate Report at 80 (enphasis ad1ed) •
Althcugh this exanple contains contradictory 1aD3Uage, it seam to sug:Jest
that the limits shcu1d awly to each !6)'s progxamning services ..
individually, regardless of whether a partia.l1.ar cable q;leL'Citor and
progranming service are affiliated.
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~t~ have no incentive to favor pr03:canuing services that are
affil±a~witha rival 18). l4:recM!r. there is no cgx>rtunity for a
vertica.IlY .integmted cable cperatar to cmtrolthe cc;;ntent or distrililtion
of a piOrjLaad..r.1g seivi.ce in wnd1 i.t hE no ClIlIDIrShip interest.. \t:! also
agree with ~1tem W10 note tbat ~icatia'l of t11e d1annel occupancy
limits to all vertically integrated p.r:cgzamers. regazrl1ess of Mlether they
are affiliated with the particular cable cpera.tor, woold severely i.nh:il:>it
M30 :i.rM:!stment in pl:ogroattrdDJ ser:vices, since the nere fact of such M30
investmerit waJld restrict carriage of the pl:og'lall1ldng service en all cable
systEllB.

182. .1I1i.le the camdssicn in other cx:ntexts has recognized sctne
pattems of. discriminaticn by vertically integrated MSO's against
unaffiliatedarrl cxrrpeting cable progratliners in tems of requiring a
financial interest as a calditi~ of carriage, these ccncems are addressed
by setticn 12 of the 1992 Act.1 4 ~ note that the record in this
~, as well as other enpirical·· soo.rces, dstalstz:ate a lack of
evidencetbat might :in:iicate a pa.ttem of vertically integz:ated f6)'s
derly:i.:rY::}Sy8t:an access to unaffiliated or carp:!ting cable programers. 175
In the. absence of significant errpirical evidence regarding existing
discrlrrii.natory practices. we see no useful pnpc:se in limiting the ability
of cabfe qJeZ'ators to carry pl:ograrrming in which they have no C't\\'lership
interest . Such a restricticn woold be urd1ly t:m'densane on roB) i.nvestnent
in cable progranmi.ng and woold be ccntrary to the PJXP:EIe of the statute.

183. CIlly '!cr am IFE pn:p::se altemative aw:roaches. we seek cannent
en '!cr's suggestioo that we inplenent channel occup:mcy limits by rreasuring
barrlwith z:ather than traditicnaJ. charmels. According to '!cr, such an
aw:roach woold ~ oore precise am adaptable in the forthcani.n3 era of
digital cc:npressioo. ~ ask calilenters to discuss whether '!cr'S
recat1tEIlded appZ'OaCh walld be preferable to a channel basej restriction am
whether such an ag>:roach \llQ.lld be consistent with Co:1gress' direction that
we establiSh limits 00 "the DL:Il'ber of channels" that can be occupied by
vertically .integz:ated prograllitt1.ng. we also request that CUlirenters irrlica.te
\\bet;:,ber a b:U'rlwith neasure l«:U1d be nore adaptive to cable systens erploying
digital· si9IS1, ccnpressioo am other advanced delivery systens. we seek to
adq>t regUlations that will encoorage cable ~rators to continue to invest

174 ~ Procn:alll Ag";ffla Notice of Pr<p:lsed Rulaxaki.m, 8 FCC Rcrl 194,
195 (1992); Proglam Access Report and Order, 8 FCC Red at 3366, n.8.

.. 175. ~ Study by Rebert Crarx:Bll "Vertical Integration and cable
operator Ou:riage Decisioos", attached to Liberty Media Reply Ccrctrents,
Exhibit Ai 1990 cphle Rewrt, 5 FCC Red 4962, AJ;peIxlix G, 'lable VII, at
5113; Study by Benjamin Klein "'!he eatpetitive Consequences of Vertical
Integration in the cable Industry", attached to~ ComEnts, AJ;peIxlix A;
ReI;x:>rt by National Telecamuni.catian and Infornation Administration, "Video
PrograInOistrililtion ani cable Television: Current Policy Issues and
Recarnermtians" (June 1988), sul:::mitted in connection with 1990 cable
Report.
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in the deUelcpnent of nw technologies am ino'Jvative plcgnD aervi.~ and
invite CUtdSlters to indicate whether theJ:e are altemative~ that
might further these ci7jectives. we specifically a8k a:..."te'8 .to indicate
00w the. restri.cti.aJ8 1M~ can be ad9pted to video en deII&a1.~.
Par exatple, _ .. a wit ~ hew~ 1111:Lt8 six:W.d be agil.ied in the
cxmext: at switched digital video syIIteIIII, Wddl DaY EUPlay a s1ng1~
c::baI:In$] thr.aJgh 1IIb1d1~ qaQ ace•• aqy pmg.tam en diI!ia8rd.
~, - ask.OC&t"...... to i.rxii.Ci!lte tIIhat, it fDY, pttNiaiCDJ sb:u1d be
IIIIde in. ClJr regulattcm8 tar the use of cable O!lP"tty to pmvi.de
infomaticn am· camunicatia1S services as (.QJ08ed to video pttgrc?Jll1ldrq
services. .

184• With respect to IP'B's Slf39Il8tial that we shal1d J:JOt. i.1IpaIe any
channel occlJpmcy limits en cable~unl_an unaffiliated or
CXIIpet.i.rJ1video p.r:ogzamer CXJlP1ai.ns.that it has been deni.e:i ac~, we &:>
rD: believe that S,1Ch. an approach wcW.d be CCI18istent with the plain
IIIEIIl'1i.DJ of the statute. Oo:DJ;rasB did not intemSecticn 11 to ftinCticnas a
behaviata1 restrai#: <Xl anti-CXJlpetitive OP'dJCt; sectioo 12~ 19 ot the
1992 cable Act,.~ aarri.age agreenaltB and progtam~,
respectively, were deSigDBi. for that pn:pc&e. sectial 11~ interx3e<i to
i.npose a stmetura1 safeguard to deter anti-cx:up::titive practices by
vertically integmtedcable qJeXators. am pmgJ:alU'tiDg services. .For this
reascn we decline to follow IPE's suggested~. 1tlNeVer, we ask
CXItl1B1terS to i 001 c;:ate Wether an E!XCE!Ptioo shcW.d be nade all~ syst.E!lB
to oarry additicmaJ. affiliated p.r:og:camdDg~ rio unaffiliated or
CXJlpeting progxaaaler seekS carriage am channel capacity WOJ1d othexwise go
umsed.

c. Olled.tm ~ Ow,.' OPdty.

1eS. NoQce. . In the tb:ice we SOUght CXlllleut al the~te
procErlaJres to be UIIed in calOllat:in;;J a systEm' 8 channel capacity. . we
c.b3exved that the 1992 cable Act and its legislative histoxy were unclear en
this issue. we noted that the. senate· Report suggested that .the .CCXtutis8ioo
nay establish such limits 1:Bsed en the D.JIt)er of activated chanriels, less
the r.ud:Jer of over-the-air broadcastplblic, educati~, govexmental ~
leased ·access channels carri.ed.176 Parties were asked to CCJi'USlt on
lllhether these procedures for calal1ating channel occupancy limits were
~te arxi :reasooably serve the d:>jectives of the legislaticn.

186. Q'mrIIlt§. MJst· CXItl1B1terS ar:tiI:: eEiI:r3' this iJ9suel77 argue that
the CCImIissien shalld take into accamt all activated charinels, i.ncl'lXtiDJ
all brcsdcast, P8J am leased access channels, in calculating system
capacity. 'Ibese c:annenters rx>te that such channels provide unaffiliated curl

176 senate Report at 80.

177 rem CCJments at 29-31; 'I\Jmer CCDmeI1tS at 17; Viacan Ccmn;!nts at
14; Tine WaxDer Ccmnents at 41-42; Di.scoYexy CcJments at 16; crC/CC CcJments
at 39-40; Liberty Media CcIments at 24-25; MPAA CcIments at 8.
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diverse pJ:ogxamni..rrg that is cmpetitive with affiliated programni.ng.
Ac:cXlniiD3 to cable CUtlienters, subtracting broadc:ast, PEG, a.rxi leased access
channels fran the channel capllcity calculaticn is ~te:i as a policy
mtter am." t«W.d exacet'batethe Ftist 1tmeIdI&Jt prd:>lem inherent is such .
limits. M:n'ecM!r, cable <X11IlW!DterS axgue that such a n:d1eticn of the
channel base wwld further di scxurage ~e cperators fran investing in new
p:oguinuml sem.ces, ccntra:r:y to Ccngress' stated ci:>jective of increasing
diversity. .

187. Tine \ilmer notes that the hypothetical channel calculaticn set
forth in the senate Report (subtracting bro9dcast, leased access am PEG
channels fran the channel base) is misguided am will di.sco.1J:age .i.nvest;.n'ent
in new progJ:aulIdng services. According to Tine \tm1er, such an approach
t«W.d reduce the nLJlt)er of channels available to cable q:JeXators for
vertically integ%ated progtam sexvices, forciDJ cable cperators ·to choa3e
established~ lIar progiau'mi.rlg services over I8Ier l.mtested. seJ:Vi.ces •.' '. 'l'i.Ue
Wamer also cbJerves that such an awraach lIlOJ1d penalize cable c.pI!X"ators .
who car.cy ~ naJt diverse anay of broadcast arX1 PEG channels by~
than with feNer channels for vertically integzated progJ:anm:in.:J seJ:Vi.ces.

188. In ccntrast, INIV and~ ccntEDi that the Fa: sl'nlld subtl:act
the brtadcast DUSt gul:y, PEG am leased access channels in calculating
channel capacity.178 Neither INIV or~ offers any explanation in
Sl.q:'pOrt of this view.

189. DisgJ.jal. '!he statutory language ooes oot.iJ:dicate how a
cable system's channel capacity sl'nlld be detennined for p..u=pa3eB of
cq:.plying channel occupancy limits. However, the senate· Report provides a
hypothetical calculaticn in which the cable systan's broadcast, PEG a.rxi
leased access channels are, subtracted fran the overall system capacity
before. the channel occupancy limit is awlied.179 Nevertheless, "lie a~
with camep.~ers Who argue that all activated charmels shalld be :included in
the calculaticn of a system's chamel capacity. As 'W'e iIxiica.ted in the
Notice, carriage of broadcast, PEG am. leased access channels praIDtes
diversity am provides altemative soorces of unaffiliated programn:i.nJ to
cable subscribers. Accord:iJ:gly, we believe that these channels shaJld not
be subtracted fran the base of channels available to cable cperators to
provide vertically integrated programni.ng.

190. In em: view, all activated channels (including those used for
noo.-vi.deo seJ:Vices) shculd be taken into aCCOJllt in calculating system
capacity for~ of aw1ying channel OOCI.p1Incy limits. wenotethat
cable q;lerators aJ:e ooligated by the 1992 cable Act to cany local broadCast
am IlCl'lCCITttercial educa.tiooal charmels, am are required to reserve channel
capacity for lease to unaffiliated prcgJ:almers. Consequently, we conclude
that it waildbe unreasonable to use such charmels to reduce the base of
channels available for carriage of vertically integrated programing. SUch

178 INIV CcItmmts at 11; NA'IOA cemrents at 2l.

179 Senate Report at 80.
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an app:t:CBCh would penali_ cable c.peratars lItJo car.ty the bJ:t8dest anay of
br"C8dcast channels by dect-in:J the lU1b!r of c:DInrJeU.s available for
car.riage of verticallyir&.,gxated~. In aMiti.cll, tie note that
there is pteoeient for thi8~ in the alit c;an:y aad 1MfJed acee••
pl'OV'iaiGm of the Qmurtoatiaw Act, *id1 taIIe into~ all ad:ivated
c:!imrJal.a in det:emti.niDJ a ClIIIb1e cpmI.tar's car.riage cilligatimS~·l80 .1fe ask·
CX::UUEilters to i..Ixii.cate llIbether this~ is dl4JL'4lLiate am cccsistent
with the abjecti'leS of the channel cxx:upancy limits.

191. Notice. '!be lfQt.i.ce asked cx::unnteXB to indicate l1Iheth& the
attribltiat criteria contained in sectial 73.3555 of cur Rules wcW.d be an
~iate stardlrd for det:emti.niDJ vertical integratiat in the c:x:ntextof
ctmmel occupmcy limits, or lIbether a hi9!*: att:rib1tiat st:amard ~d be
appr:qtr iate to encour:age CXI1tiDJed !8) ~.1t in cable pt03tanln:iD3.
o iiii&JLer8 wen! asked to a&h:ess b::Jw cq:plieatiat of these attriblticn roles
wcW..d affect .i.:nvestnent by cable qlerators in new cable progranming
seJ:Vices.

192. Cc:mn!I1ts. CcImI!Ilters addxesSin:J this issue pl:q)OSe a variety of
vertical integzatiat st:arJ:im:Js. rem am IIPSt cable cuiuenters favor an
ownership criteria based at ca1trol, which they define as either najority
vct:ing cx:ntrol or the ability to elect a najority of the ba!lrd of
directors .181 Di.scovexy argues that if i.ntegzatiat is defined as less than
ccntrol, the xegulaticms shaJld i.ncltde a bahaviozal excepticn which, if
satisfied, would exenpt a affiliated p.rtJgLafmti.r.g service fran
attriblticn. 182 M:st cable c:amenters sutmit that if an attrib.1ticn
st:amard .below sot is adq)ted, it is essential that the camrl.ssicn retain
the single najority shareholder excepticn provided urDer the broadcast
attrib.1ticn roles.

193. ~evisiat Industries ani Ccm::ast Ccnp:>mticn ("cr.C/a::") q:page
use of·· the 5t broadc3st·attriblticn stardml. 'Ibese parties assert that
mile a 5tattriblticn threshold nay be apprcpr:iate for detemti.ni.ng
"editorial diversity" in a narket with relatively few broadcast ootlets,
such a sta:lXiard is i..nawrc:priate for purpa3E!S of cable channel occupancy
limits. crC/a::. assert that beeause M:K) i.nvest:ment in new progLaImti.r.g
services has~ so vital to the develcptent of new progranming, a higher
attribltiat threshold is warranted. Coosequently, erc/a::. PLopcee an

180 47 U.S.C. §§ 532, 534.

181 NCm CCJme1ts at 28-29; TiIre Wuner CClments at 37-39; Discovet:Y
caments at 19; erc/a:: CCJme1ts at 38; Liberty M:rlia CCJ:ments at 12-18; lFE
CcIments at 10.

. 182 DiscoveLY CCJme1ts at 19-20.
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integmtial~d of 25%.183

,,19(' IRA ptqxJ8es ~ attribltiat t:.lmiIsb:>ld of 1St to inplemmt the
~"l~ liJaits. MM~ tbat t:1Us starQarQ differsfrcmthe
attril:J.,*~ criteria t:b8y reo A.NIJd in allect:ia1 with I!II.1tI!Icribe limits.
~~th8y l:lelieve that II1Ch a diatinctia1 is wrranted by nmketplace
~. In this regani, IRA~ that it, is <X11itUl for a large
~'"of' cable c:prators to each take a mi.D::Jrity pasitial in a prograIRler,
thJs~ oc::ntro1 DDre widely aamg q;JeJ:atars. Accordi.n3 to MPAA, such
partic1'patial, by a rumer of diffexe1t .. wrrants a higher attril:utial
level. than is cq:pl.ied in cable system 0IIIDBDJhip, where ale foS), generally
cx:ntro1s~t am c:p!Btioos decisioos, incltrling progr:am
selectial;184

;, "",:::','.

19S:' 1CI surpsts a vertical integ.tatial criteria, plrSUaIlt to which
~p,'interests below lOt lOl1d Itt be attril:utablei~p ,inteJ:eSts
abave'5O"woold be fullyattribltablei am CMleI'Shi.p interests between lOt'
am SQ.\-,~d be attribltable al a pratated basis. 1CI cx:nten:S that this
pr:~~es.aclear, wmkable criteria that is,superior to p~lS
fav0ri::i'J3,ad hx: di.sp.ltes over the presence 'or abf3ence of ncentrol. ,,1 5

196. BellSCl1th am 'I\1nler advocate use of the Secticn 73.3555
brcadcast attribltial st:arxiu:Cs. BellSaJth axgues that the camri.ssicn
shc1l1de.s,tablish a unifonn attribltial criteria in this dynamic pericxi of
~ of camunicatiats ted1rx>logies. 'IUrner similarly rraintains
that the Ccmnissiat sb:uld oot awlY a rime' restrictive attril:uticn stamani
thancur.rentlyawlies to brcedcasters. 186 IN1V al the other ham,
advOCates use of the ver:y st~ attril:uti~ criteria t1$ed in the
cable/teJ.co crc::es-Ownershi.p restrictial. 18 IN1V asserts that such a
st#c~'~attril:utiCD staB:iard is warrcmted because cable cpe:rators occupy a
~ly gatekeeper pasiticn in local carmmi.ties ....... :-:' ' .

197. Discussial. '!be plain J.aD3uage Of sectial 11 (c) (2) of the 1992
cable Act does IXlt in:ii.cate the apprcpriate criteria for detennining
vert~calownershi.pattril:utial. '1be8enate Report, 1'lcIwever, suggests that
in detemti.hing what is an attribltable interest, the camri.ttee interxied
that the Ccmn:i.ssial use the attril:::utian rules set forth in Section 73.3555
(Notes) of the ~ian's Rules or such other criteria as the camri.ssian

deems awrcpriate .18 we pr:q;x:JBe to apply the broadcast attril:::ution
• , t •

183 cr.C!OC CcIme1ts at 36-38.

184· MPAA CcxmEnts at 7.

185 '1CI caments at 9-12 .

186 'IU:mer CcIme1ts at 19.

187 47 C.F.R. § 63.54.

188 senate Report at 80.
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criteria for p.n:poses of ~¥in3 the channel OCOtBDCY limits.

198. ca:menters pxq;me a variety of attrib.ltial criteria, rar19iD3
fran actual votiB:J cx:D:.x01. to attri.b.ltial of all intemsts~ than 1~.
1IU.le <XIiUB1t.ers cite a variety of rat~aal_ 'to justify the vuying' .'
attriblticn criteria. pr......,., the Cblmis$ia1 beliewe8 that the. attr.iQltiql
criteria octtainedin 8eCt:ia1 73. 3555 ~) ofC11%' .Rulesare~
for this p.a;poBe: As an imtial mtter, 'we IXJte t:hat the o::mnis8i~-cb!s.
not aun!!DtJ.y haw any didctly ana10gaJs X191lat1qml, .W1i.ch meaatte ,
vertical ~tiCl1. '1Iltbc:uJb the Q:mJd.saial'realltly~ a~
veJ:tical integrat.ial criter1a in ca.lI!!JCti~with the .progrIIl\. access
provisiaisoattained in. SiICt1a1 19 of the 1992 0Ible' Act;l89 these .
pxovisioos lme ~,to inpose nme narrowly tailored behavioral ' .
restmints, prchibiting anti-<XJrrJetitive cxxdJCt by vertically integrated
cable cpmltars ampro:p:amet'S.190 'lbese~ restrietialS l8n:aI1ted
aAllieaticn of a~ 1ntegmtien stardJrdtlat 101ld subject all
veJ:tica11y integJ;a.ted allble cperators a1Xl~••i1et'8 to such.~.
restrietials. ~ cbmtal ocapncy limits, htlMM!r, inpoBe braider , .
stnlCtutal CX'IlSt%aints, 1lt1ich affect the ability of all cable~ .to
cany ptograD1ldD] in wu,ch they have a ~t! i.nteX'eBt. Ccx1seq\,1EIl'1ly,' ,
lE believe that a nme flex:ible attrib.1tiai st:aIldard is afPZopriate to
encx:ura.ge ccntimedinvEeUISlt in the develqmmt of new pzogx:anudD3
sex:vices.

199. we similarly reject the nme restrictive cable/tela:» at~icn
cri~ as' inapprqxdate in the cxntext of cbIi1De1 occupmcy limits•. Me
believe that such a st.rict attribJtiencrlteria wa.iLd be cmtrax:y to the
plblicintereet cbjectives CcD]LesB' instmetedthe Cblmis$icnto coosider
uooer Sectien 11. Spec:!fically, <mgJ::ess' directEd the camtissien to '
prescribe regulatioos that accamt for the efficiencies am other benefits
that might be gained t:hx:'a1gh :increased ownership.191~ .also directe:i
the CcDm:issien oot to :inpoee "limitatioos 'Iirlch wal1d in{ai.r the develCpnent
of diverse am high quality video px:tJgLaulIdng. ,,192 we believe that

189 First ReQol;t aD:i Order,' in toM Ibcket 1'1:>. 92-265, 8 FCX:: ~" 3359
(1993) •

190 In the Pr():JLam .Access P.roceed.iD3 we aQ:pted a vertical
integratien stamax:a based en the criteria adq)ted in the camti.ssicn's Video
Dialtooe Rules. 47 C.F.R. § 63.54. 'Ihese criteria attriblte all equity
intexests of 5% or nme, am unlike the brc8dcast attriblticn LUles, they 00
oot ccntain arrx except:ioos for noovoting stock, insulated limited
partnership interests, or single rrajority shareholders. '!be Ccmnission also
utilized these attrib.lticn criteria to define affiliatai prog:ranners in the
ocntext of detex:m:i.niD3 pass- t:.l'1roogh of pl:tJgLamllm; costs for p.trpOSeS of
cable rate regulaticn. ~ Rep:>rt aOO Qrrler, in ~ Ikx:ket lib. 92 -265
(released M:ly 3, 1993) ("cable Rate Proceeding") •

191 47 U.S.C. § 533 (f) (2) (D).

192 47 U.S.C. § 533 (f) (2) (G) .'
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cq:pl.icatioo of either the cable/telco or video dialtcne attrihltion criteria
WOJ.1d be ccntl:.CUY to these <i:>jectivee .

200. In adlitial, 'Ie decline to ptqx.Be an att.rib.1ticn criteria based
en <:altrol as is pn:p:lSEd by n.net:CA.lS cart'ftI!!I1t:e .193 '!be camrl.ssicn has
lCD3 rejected a cxntrol-b!Ised attri1::uticn stamard, because we reco.:JI1ized
that CJIfIIDerS of m:i.mrlty interests nay exexcise substantial :influence or

~~4ua:=:,a:==b~t~o~r:=5ot cue
sufficient to provide cable c:perators with the inCentive to favor an
affiliated progXatilitinJ sexvi~ over a. CUlpet:ing pIC9raIl11l"in3 service with
which such cable c:pemtor has l¥) affiliatia1. In aatiticn, the fact that
cable qm:ators generally 00 not face eatpetiticn fran other nultichamel
video distri.l:utors in their franc:hiseaxea suggests that a stricter
integra.ticn stamard is awxq>riate to pn!WIlt exclusicn of unaffiliated
cable programning sexvices.

201. In the cx:ntext of establ:isl1iD:J limits en vertical integra.ticn in
the cable imustzy 'Ie are cau::emed with identifying interests in cable
prcgrannli.nJ sel:Vices, which are sufficient to afford influence or centrol
over prcgramn:i.ng decisiCl1S. We also seek to identify interests· that might
potentially plXJVide cable ~tors with an incentive to favor an
affiliated progX&UiUng service over an unaffiliated or eatpeting prcgramn:i.ng
service. IiDwever, we ItIJSt ba.lance these cxn:::ems with the <i:>jective of
preserviDJ the benefits arxi efficiencies of vertical integra.tioo am
enccuraging cootinued l8) investment in new cable programning services. For
this reasa1 we believe that a.tr broadcast attrihutioo criteria are
~:rq>riate. '!be sectioo 73.3555 attrib.1tioo criteria were designed to
identify all interests that ca.lld potentially afford influence or ccntrol
over nanagercent or programning decisioos, while providi.D3 exceptioos which
e:xatpt interests abOve 5% .fran attribltioo if there is no realistic
possibility of such interests inputing ccntrol. 'Ihus, we tentatively
ccnclude that the broadcast attrib.1ticn criteria are strict eIlCUgh to
identify all interests that affoLd the potential to exert influence or
centrol over nanage;rent or PlX9xa1il1dng decisioos, yet flexible encugh to
pennit continued }t9) investment in new PJ:C9xamtling services .195 In this

193 we similarly reject '!CI's prcpa:lal to attrih..lte all interests
between 10% am '50% 00 a prorated basis, exenpting interests urx3er 10% am
fully attriblting interests over 50%, for the reasoos stated~ at
paragraph 176.

194 ~ AttribltiQ'l Order in l+1 Iklcket No. 83-46, 97 FCC 2d 997
(1984), Attril::uticn RecaosireratiooQrder, 58 RR 2d 604 (1985), further
reconsidered 1 FCC Rod 802 (1986).

195 Significantly, 'I\ll:ner advocates use of the broadcast attrih..ltion
criteria in this ccntext, which it does not regard as averlyrestrictive.
'I\lmer Caments at 19. Since 'IULner' s PZ03xalRlIing services have been aI1"CID3
the principal beneficiaries of rm investment, we regard their support of
the broadcast attribltion criteria as particularly relevant.
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~we believe tbat the braa~\~~ien19cri.teriastrike the pt:qler
u::u.cu-..c between o:a~1a••' CXlIp!tt......:.:, --J--....i'WIiJ. . ~

202. Becanse _ XWClOFi FA! that t:-.a .. aDJtaDt.ial beoefits ard
efficiencies which derlw f1Qll vertical :l.nteg.z:aticn and because we seek to
E!IXXJmlge CQ1tiwed., :1Dwwt:mel1t in new pr<;gz_it.i.Dj Be%Vi.ces, we ask
CXIIIiI!!i1terS to irdieate 1Ibether there am aD[( lIlCdifieaticms or ad:ti.tiaBl
.~iaJs that lImuldr to our attrlb1tial criteria to better adapt
them for this PJ1lXl88. JiI'ar sample, we ask OClIlnentexs to indicate
~ther a higher eq.U.ty thre8hald sbculd be D1Jted W1ere DDre than me 16)
holds a minority i.nt:eI:.-t in a pIOog:caaad.tg..-vice. Alternatively, we ask
1lIhether it llICUld be CllPupd,ate to i.ncxeMe the 8:J.1ity threshold or E!XJS!DPt
fran attribltien~ in new pzognwmiOJ sexvices. 198 we also
cpesticn ~ther there are a.rrr insulaticn criteri.&, similar" to the
i nsulaticn criteria iJIpJsed with :tespect to limi.ted partnership inte:teSts,=~J9be apptqai..ate with respect to votiDJ stock interests greater

203. Not1Qe. In the MJtice we scu:Jht CXBii&1t en the aQ;)repriate level
at which to establish d1aDnel 0C0JPEU1CY limits. we asked CXltuenters to
indicate what criteria shculd be used to establish such limits. In
~i.rr3 this issue, COtlienter8 were asked to ooosider the vertical

196 we recognize that IUim'OOS CXltnalterS q:poee awlicatien of the
broadcast attrihltien st:amards in the ocntext. of definiDJ vertical
integmtien for p11"POSe& of dm1nel ocazpancy liJn:i.ts. 'Ibese camenters
genemlly argue that such criteria are inadBquate to define interests which
afford cable cperatars the ability or i:ncentive to ccntrol prog:tattliUng
decisials or to restrict the availability of a PJ:03xannling service to
CiClipeting video d.i.stri.bltors. "nlese COilienters also point oot that M30
investment has been essential to the creaticn of the rrost innovative am
pcp']ar cable p:t'03Xatl1tdD:J (iLSs., CNN, BEr, Discove:ty, C-SPAN, '1lle I.eaming
0lanne1 etc.). Finally, these cutilenters indicate that because it is ccmron
for several M30s to a<:X}Uire minority interests in a new programninJ service
in order to spread the risk associated with launching such sez:vi.ces, a
higher attril::utien criteria is warranted.

197 For this :teaSCn we also reject lNlV's pxqxJSIa1 to adept
attrib.ttioo criteria b!uJed en the cable/te1co cn::lSEH:~mershiprestriction,
which genemlly attriblte all interests greater than 1\' arxi b:ir all
financial arxi tusiness relatiooships. 47 C.P.R. § 63.54.

198 'Ibis Pt:~ is similar to prcpJSa1s ll'Bde by Discovet:y arxi Viacan
that we exarpt fran the channel occupancy limits new programning services
for a peric:xi of five years. Viacan caments at 16; Di.scoveJ:y caments at
18.

199 47 C.F.R. § 73.3555 (Notes).
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re1atiCDlhips am 0IlDiiiIl1lhip plttems xepxted ;in A(:peBiix G to the mQ
QthleM'" t ~ ODMII'1t:eDiI~ also dixected to CXDIider the behavioral
xestrieticm inclJlJld in SectialS 12 and 19 of the ~2 Gable Act, as well
as the 1II.ISt-~uuard 1511d~ r ~~u1aA?1iqWleto cable
syBtea8. _ mtC that our iDtS'tim .. to eIItablish a c:hame1 ocopncy
limit that~~ the llLIIber of voic:. available to cable viewers
with:ut iJIpai.ri.ng' the ability or incentive of cable cperators to invest in
new am existiJ:q pmgt~ services.

204. QJmmtB. .M:'m am m::et cable CQIIDI!nterB iIXiicate that the
awr;opriate level at tllhich to establish cbBrme1 ocorpvlCy limits depat3s 00
the Qmnissial's xesolutien of such i88l1_ as the attri..Qltioo criteria...am
the types.o£ pxogx:aiUd.ng' sez:vices that will be subject to such limits.,,"02
'Ihese CCI11l8lt.erS irxiieate ally that the 20\' liJn:l.tatioo refexenced in the
lUi.ce is far too low to encan:age ccntiI181 lS)i.nvest:rre'1t in new cable
ptcg:ram:n:i..rJJ services,. In aati.ticn, ~ cable caraenters argue that the
channel~ caps IiUSt be set high enc:YJh to pxeserve the benefits of
vertical i.nte:Jr:atic:zl. In this xegBJ:d, Di8CxMD:y am Viaccm suggest. that a
channel· ocoJpal'lCy limit of sot would be %1!!liI8CbIble. Oible camenters
E!fPlasize that if the 1i'(C cq:plies a strietattr:ib.1tioo·· stamani (~ , 5%'),
it RUSt establish channel~ limits high ernlgh to avoid irrpej.ing
prcgranl investment and distril::utien.

205. In SlIfPOZt of high channel occupancy limits, cable eatl1S1ters
argue that cable :investDl!Ilthas cdied to the divexsity of naticml
programn:i.D::J services am n8de mmy of the naJt pcpUar pI03Xall1uinJ seIVices
possible. .M:>rec:Ner, cable CXlluenters argue that unaffiliated ptog:tamters
have successfully c:i>tained carriage en vertically integrated cable syste:rs.
Accordingly, cable cxxmenters argue that restrictive channel occupancy
limits are unneoessu.y and would be ccntrazy to the p.1blic interest.

206. MPAA al the other haIXl, favors a 20% limit, stating that such a
limit WOJ1d i:'ecboe the risk of MniJ favori:DJ affiliated proJxaullerswitha.1t
inhibitin3' invest:1lent. M:>reover, MPAA asserts that their prqa3ed
attribltioo threshold of 15% will provide cable operators with enoogh
flexibility and incentive to expaJXi systEm capacity in order to raise the
nunt:ler of affiliated services they can cany. INIV also advocates a 20%
limit, but suggests that l..1Irler no circtl18tanees shcW.d a cable q:>erator be
allowed to carry nore than the absolute m:atJer of vertically integrated
program seIVices owned as of FebnJa.xy 9, 1993. 203

200 47 U.S.C. § 534.

201 47 U.S.C. § 532.

202 N::m CO'm'ents at 25-28; Tine warner Can:te1ts at 48-50; 'ICI
CCIttTeIlts at 31-34; Discove~ Caments at 18; Liberty M:rli.a Ccmrents at 21­
24.

203 INIV CO'm'ents at 12.
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20~. In .dete1:mfDing the specific perOeI't. leYti at .uchto
establish cbanDel 0Cx:IPJX."Y limits, we -..e J»lfDClP CCI:lgZesB' gcals of
iDcxetsiDg divemity am 1'DJciI)'J the h".tiw arJd ability of vertic:a1ly
integmted cable qmataalto fmIDr tbeir affiliated ptcgzaurdng, ·with the
:benefits. azx1. etficieax:!.-. _cciated with vertical integratic:n. As cmg;c [BB
recxJgl)i2ll(i, ,un. the recoI:din this ~~DJoca:rii1lll, tl)ere are .
sigDifiamt·~its tQ. cMle~ 1lbidl~t fran vertical
integratic:n. First,)8) iJ'lvest::nent in cable prt)9t~ BeJ:Vices Pas .
provided cable~.with a ,variety of b:igb c;pUity cable prc1itzauadng
services. Mmyofthe .. pcpJJaT cable pt'CiJc..IPJ servi.ces such as CH{,

EB1', '!he I>i8coYe:ty Q8nne], Nicke10decn am MIV 118m init:iated or sustained
with the help of Mil) ~tDB1t. 8ec:xDi, vertical integraticn bebIeen cable
cpemtODl arxiprogxanniDg services prcDlQBS significant efficiencies in the

204 ._ DeJte, hcMi!MIr, that.the apptqZia~peztB'tage limitaticn for
chimDeJocaiJll1CY limie. is depelrtent upa1 the at~iOl stamard we
ultimately adq)t to defiDe vertical integD.ticn, an::! cit other issues
rega.zding the .ag>licatial of the chanDel. occupmc.y limits to pm:icular
types of progtaiUdng. ..

205 .0JmIE\rJteZ& geaar;ally Qid IXJt arM&: '-'. this issue. 1bleVer, H!
Bnt:ertairm!I1t does alft~ that the c:hameJ occupancy Hmits slnild not
aRUY to sexvices that lave un:tque famat8 •. H,l 1tter:ta:ime1t defims unique
services 8$ prograamers that produce nme tmn 3ot. ()f their (Xl Origiml
progZatlitdng or lilich are tazgeted to SIIBll spedaJ ized audi.Snces ~,
miI.m:i.ties or .fareign language speakers) •. Ac:cm'd:lD3 to HI Bntertaiment,
such cQarmele .serve the D88dB of~. not othenriee served am t:bJs
~t specla1 treatn&1t umer· the channel oca~ncy xestrleticms. HI
Bntert:aiDnent Q:lt:aEl1tS at 8-9. we note that tl1ere is also precedent for
such an exceptial in the l.sed access pravisiaB of the a:mtunicaticms Act,
which caltain a similar ecceptiOl allow:l.ng CIIble cparators to use charme1
capacity designated for ccmnercial use for the provisicn of progranadng fran
qualified minority (or ecl1caticmal) pmgzatadJ:g IIO.I!'O!S, regaz:dJ.ess of
whether such p:t09zatlld.ng is vertically integrated. 47 U.S.C. § 532 (i) (1) •

206 47 U.S.C. § 532 (i) (2) defims "qualified minority pzogz~
sa.u:'Ce" as a pzugE&iadneJ 8OUl:'CB "1lIhich dEM:Jte8 arbItantiallyall of its
pzogZdltudng to ceNemge of minority vie.points, or to pzcgzattrdng directed
at rterbers of minority groops, am which is over sot minority-owned."
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•

distrihttial, IIBZ'ketinl, aD! p.m::base of~.207 '!him, vertical
.integxatial results in lONer fCOJ:J%&iiitinJ casts, Mlich in tum results in
lONer sub8criber fees and lCMlr cable rates far subscrihers. FoUrth,
vertical integratial fosters :l.nvesttte1t in nm:e i.nnovative aIXl ri.sId.er
progzauud.D] .services.

209 • In additi.a1, 0DJx;e8S directed the Q:mnissicn not to adopt

=~=~:w~d~=-~(t:e1te:tdi=~=:Jity
already required to mserve a sut8t:antial percentage of their channel:
cap!lcity far carriage of local br:aIdcast am PIG statioos.209 In additiat,
cable cpemtars are subject to leased acce88 requirerents, p..lrSUaIlt to which
they nay be required to designate an additialal 15% of their activated
channel capacity fOr caunercial use by progxaill1!L'S unaffiliated with the
cable opemtor.210 Significantly, the leaeed access d:>ligaticr1s~
pu:a.llel in p.ttpOSe to the chamel. ocopncy requ:ireue1ts, since they also
ci>ligate· cable· qmators to prcwide syaten access to unaffiliated video
prt)3:ramers. 'JhJs, cable cperatars ability to can:y affiliated p10gX8i1lid.ng
is already significantly curtailed by statutorily ItBlXIated carriage
ci>ligatioos .

210. N! also lXJte that channel occupmcy limits are not. thea1ly means
by which cmgr:cas int:emed to prevent d.iscr:iminatiai by vertically
integrated Mna. sectioos 12 am 19 of the 1992 Olble Act establish
specific behavioral restrict1als prdJibitiDJ d.iscr:iminaticn by vertically·
integrated cable q:JeJ:atoxs am pn:gr:aadnJ services. 'Ihe camdssicn
recently~. strict regulatioos to inplemnt secticn 19 of the 1992
cable Act. ..As we iIxlicated abc7.Ie, tl1eIIe provisioos :iIrp:se tror:e nar:+c¥ly
tailozed behavioral restmints, specifically pzohibitinj anti-CQlPetitive
ca:dtct by vertically integrated cable qler:8.tors and p%'a3l:amters, while
channel ocOlpUlCy limits inpose broader structural CalStr:aints,which~ect

the ability of all cable cpemtoxs to can:y pz:ogLanmi.n3' in which they have
an attribJ.table intexest.

211. In light of the forego:LD3, we believe that the 40% channel
OCa.tpaIlCy limit we· P:rqJCSe is~te to preserve the benefits
associated with verticalintegratial, while reducing cable cperators'
incentive and ability to favor their affiliated programrers. we invite

207 ~ Deren StYQy (attached at 'ICI caments) at 23-24.

208 47 U.S.C. § 533 (f) (2) (G).

209 QIble qmatorswith trore than 12 channels nay be :required to
reserve 33% of their activated channel capacity for local b:r03dcast arxlPH:;
channels. ~ 47 U.S.C. §§ 531, 534, 535.

210 47 U.S.C. § 532.

211 Inpla:rentation of Sectial 12 of the 1992 cable Act is still
petXling.
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ad:ti.tiaBl aae:&t Q1 taJCh a limit is J:SiICiBble, given the

8tJ:\ICtUre" of the .m.tJ the .~""~~igatials~
~ en CIIble lJIlCatiCD. .. .. c:anwM" tobdt-.~ a 40t
1JJBit will adwsI:lIe1y affect OQDtin-' !8) 1m...... in the cIIve1.c::pMnt of

. DI!IIW ard irD:Mltive po:gl,=~oes. 111 al80 aek o DiJ_" em to
Udieate mw car.r:iage of t"Al1y irJtegxat.ed proyx.'dnJ services will be
affected by the establ tAlI Iii of a 40t limit. In add:I.tial, _ Seek CXl\ilelt
Q1 ....her d..-.e1· ocopDC:¥ liJll1ta shaiLd vaxy dII&ding al system
ClpCity as is the case v1th JaJ8t-can:y, 1.-1 accSIB, atld IlCIXXIIIIerci.
GKBtiaal carriage~.

F. DW-' ~ _ a •••l., 1IJ1t1p1==! OW.1.... IQ1I1" ...

Wmel.··...

212. Ifgtice. In tbe ""'re _ aBIced Oil_lien to iJxlicatehc:w pay­
c:i1i!U:mela, aultiplexed m.-.'s ard regiaBl p:ogxana1.DJ neb«ItXs slDJld be
tmated for PJXPOBE!S of caloJ]ating the dMI••l~ limits since
relatively few sutscribers purchase these services.

213. Q 'RiU. aable CXitiia1terS ar.tiE eSBing this issue ettgUe that
vextically integrated regi.aBl neb«%Xs, pay-per-vi.ew, pay-per-channel, a1Xi
DUltiplexed c:hiuinels sbcW.d be E!JC&iIA: fran the dlannel ocoJPBncy lim;i.ts. 212

"~to these <Xiill&d ers, since pay cbmnels am not used by all
aDIcribers, such chamels stnJld ~be <XU1ted against the cable
cperator's chanllel ocopncy limit. 'With J:1!lIP!Ct to aultiplexed
cbmnels, cable <XiiuenteJ:8 argue that cable c:pr&tODJ ~innultiplex:i.I:q
CBly when they have the adti.tialal umsed caplCity to do so, a1Xi thus the
E!X'i.st:eI1ce of IlIl1tiplex8d chamels suggests that a systan cperator is already
canying a full array of progJ:altuti.DJ.

214. 8eVel:al CUIU&1ters ax:gue that the d1amel occupancy limits shoold
not cgUy to local or regialal. vertically integmtErl progJ:atlIldD:;J

212 ICm at carments at 31; Liberty Madia CClments at 24; Tine Wcuner
Q:Jments at 43-45; !FE Q:Jments at 9.

213 T1ne Hnner asserts that cnly a fractiat of a system's
sutscribers receive pily-per-view am pay-per.-c:harDeJ services, but cable
cpmltors DUSt IXDetheless reserve a dlannel t:hn:ug:hcut the system to Il'Bke
such services avai 1able to SlJbK:rihers wtx> desire them. 'lberefore, Tine
\tm1er subnits that such ser.vioes sb:uld DJt oo.mt against the ovex:all
ctvmnel~ limit. T1ne wamer suggests that i4Plyi.rr:J channel
oca:q;sncy limits" to ply channels wa1ld force cperators to choose bettlllBen
basic channels, received by nany, am pranium channels, received by a few.
Alternatively, 'Tine Muller pr:cpoaes that piY channels am premium channels
shcW.d be c::nmted based at the percentage of a system's subscribers who
actually subscribe to such services. Time 'Wi!lmer CClments at 43-44.
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netwoziaJ·.214 'l1lese CC IE [.ltea aDnit that there is IX> evidence
~tin3 that OIble qletatorII favor affiliated regiooal progzamaiD3
netWolics· over unaffiliatectprop;llElI'D.Da serviOllll. .MJreoyer, CX1iileneeI."S
favDril1g .an exsllA:ial fer 1oc;II1 .1aS.~ ··aIble .nebGks naii1tai.n that
such netwo:dcs axe~ in 0Eder to rellP2ld to the needs am tastes of
local sutlsc:rl1:Jers and that lUbjecti03 such neb«»:ks to d1ame1 occupmcy
limits llIWld discrurage M:Kls fnm investing in the deYelcpre1t of such
services.

215. INIV at the other haIxl, 11B.intai.ns that ply-per-view, IBY-per­
chanDel aJXi DUltiplexed channels shalld all be oamted teMa%ds the channel
OCCUPIllCY limits, since these channels are QCCU)ied. by vertically irttegrated
progIaunLi.n3, which Cc:IlgLess 8a1ght to limit.215"" 'I\Jmer agrees that
l1I.J1tiplexed. charmel.s shalld each be cnmted against the channel occupancy
limit, since such use of channel capacity does IX>t ccntr:iblte to diversity.
In th1stegl1UU, 'I\.1mer subnits that. tine diversity is IX>t relevant to
Ccr.gress' cDjectives in req..dri.rJ3 such a restrieticn.

216 • several CXJilietlterssuggest other types of progIamning exarptioos.
Discovery am cablevisicn Syst:elB, for aaaple, assert that carriage of
new progzal1l services sln.1ld be exsrpt for a pericxi of five years so that
such progzaIta can becaJE established in the natiooal narketplace. 216
Several. CXJliienters also favor a&::pticn of an e:xBtpticn for pcp liar
progIannLi.n3 <.1.&..&., prC19ralDd!r3 carried en unaffiliated systE!lEl serviD3' at
least sot of sutscribers naticnw.ide) since such p103IduliLi.n3 cculd npt
reasonably be said to be car.ried as a result of discriminat01}' praetices.217

217. pjag'Mial. we prqx:JSe to camt all vertically integrated IBY­
per-view and IBY-:-per-channel services against a system's channel occupmcy
limits. Miile we recognize that such channels are used by a relatively
smll IUtt:ler of subscri.bers, they IXDetheless occupy channel space that
might ot:her;wise be available to unaffiliated programni.ng services.
M::>recNer, sinceply-per-c:hannel and pay-per-view services are exeopted fran
rate regulaticn UIXier the 1992 Cable Act, it sesns unlikely that cable
~tors will drcp such servi.ces to provide other types of programning as
is suggested by sate cannenters. Accord:in3ly, we believe that such IBY
services shoold be camted tOloToBrds the overall limits on vertically
integrated progIaMning.

214 Time warner eatments at 43-45; atblevisicn SystE!lEl cemrents at 12;
Viacan C'aTments at 11-13; Affiliated Ragiooa1 camunicatioos, Ltd. caments
at 4; 'ICI Ccmrents at 36-37; Liberty M:!di.a Camelts at 26.

215 INIV Camelts at 11.

216 Discovery Camelts at 18; cablevision Systems Co'mEnts at 11;
Viacan Ccmrents at 9; Liberty M;dia caments at 29.

217 Discovery at Co'mEnts 18; rem Camelts at 34; 'IUmer Caments at
18; Viacan Catnents at 4-6; Time Wrrner Catnents at 54.
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