
1-----

. DOCKET FILE COpy ORIGINAL

EX PARTE OR LATE FILED

Before the
FEDERAL COMMUNICATIONS COMMISSION
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FEIIM.cntMUCAT04S COMMISSO
OFFU OF '!HE SECRETARY

In re

Amendment of the Commission's Rules
to Establish a Single AM Radio
Stereophonic Transmitting
Equipment Standard

)
)
)
)
)
)
)

------------------)

APPLICATIOH ~OR RBVIBW
01' I'DBDOK 01' I1O'0RIIATIOH ACTION

ET Docket
No. 92-298

<

Leonard R. Kahn, a party in the above-captioned proceeding,

hereby applies, pursuant to Subpart O(C) of the Commission'.

RUles, for review of the staft letter dated Auqust 10, 1993,'

denying his request for an advance ruling that the coaaission

would withhold from public inspection the documents containing

information subject to confidentiality orders of united states

District courts. 2

The staff letter misconceives the issue presented by Hr.

Kahn's request. The issue here is not as it was in ~

1/ Letter to Mr. Kahn trom Bruce A. Franca, Acting Chief
Engineer, in Docket No. 92-298, dated August 10, 1993, a

copy of Which is appended hereto.

y Letter to Ms. Donna R. Searcy frea IIr. lCaM dated Kay 3d,
1993, respondinq to Hs. Searcy·s letter, dated April 22,

1993, returning the confidential appendices to Hr. Kahn's
comments and reply comments filed in Docket No. 92-298. ~\~
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sylvania,] cited in the staff letter, whether a District court

injunction against the agency disclosure excused agency non

compliance with FOIA's disclosure requirement. Rather the issue

here is whether the Commission may lawfully adopt its proposed

rule without informing itself of the relevant content of the

confidential documents. The District Court orders effectively

establish tneconfidential nature of the documents, ~,

documents under jUdicial non-disclosure orders are not

customarily released to tne public by the party submittinq the.

to the agency, under Exception 4, 5 U.S.C. i 552(b) (4)4 and 47

C.F.R. § 0.457(d).

1/ GTE Sylvania v. C9nsumers Uni9n, 445 U.S. 375 (1980). The
"sole" question decided in GTE Sylvania wa. whether the

agency's withholding the documents pursuant to an injunction of
one u.s. District Court was an imprOPer withholding under the
FOIA. 445 U.S. at 384.

iI ~ s. Rpt. No. 813, 89th Conq., 2d S•••• 9 (1964), quoted
in critical Mass Energy Project v. IB', --- U.S.App.D.C.

,975 F.2d 871,877 (1992) ("critical Mass III"). In critical
Mass III the Court by a vote of 7-4 reaffirmed the test in
National Parks v. Morton, Secretary, 162 U.S.App.D.C. 223, 498
F.2d 765 (1974), that

financial or commercial information provided to the
Government on a voluntary basis is "oonfidential" for the
purpose of Exemption 4 if it is of a kind that would
customarily not be released to the public by the person from
whom it was obtained.

* * *So long as that information is provided voluntarily and so
long as it is of a kind that [submitter] customarily
withholds from the public, it must be treated as
confidential.

975 F.2d at 879-80. Here the Commission shOUld presume that the
parties to the District Court litiqation would "customarily· obey
the jUdicial non-disclosure orders. This satisfies the objective
criterion of National Parks. ~ Critical Mass III, sypra, at
879.
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The Commission is legally disabled from adopting the

Motorola system a. its AM stereo standard witbout considerinq the

documents .upporting Mr. Kahn's alleqationa of violations of the

antitrust laws by the proponent of the Kotorola sy.tea. The

antitrust allegations are relevant becauae:

(1) The NPRM, S F.C.C. Red , •• (19'2), proposes to
adopt the Motorola system beaause "broadcaster.,
.anufacturers and radio purcAasers have, directly or
indirectly, demonstrated a strong preference for tba
Motorola .y.te.... ~ at I 5. If, ift fact, Kot.orola's
claim to sueD "stronq preference" reflects GRly the
suppression of competition in violat-ion of t.Ae antitrust
laws, that putative preference does not support the
comaission's conclusion either as a·Jl evident.iary fact. or as
a matter of law.

(2) The Commission cannot aalee the required public
interest determination based on a violation of tbe public
policy of the United states embodied in the antitrust law.

() The co_iasion mould JlQt, by adopt.iAC) tAa
Kotorola system, aiel aAd uet the priRCipals or advance t.he
conspiracy to violate the antitrust laws alleged in Mr.
Kahn's complaints in the courts.

In determining the public interest tAe Comaission ..y not

ignore Congressional policies embodied in the antitrust law••

~ McLean Trucking CQ. v. ~, 321 U.S. 67, 80 (1944). The

antitrust laws are not foreign to the aanufacture, sale, and use

of AM stereo generators and receivers, for Sect.ion 313(a) of the

Act explicitly declarea all the Federal antitrust laws "t.o be

applicable to ••• radio apparatus and devices".

The Supreme Court repeated the teachinq of McLean Truckina

in Denyer 'R.G.I.R. Co. v. ~, 387 U.S. 485, 492 (1967)(ICC

may not "close ita eyes" to antico.petitive effects under Clayton
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Act § 7 and "is required to weigh· thea under public interest

standard), citing~ v. RCA Communicatign., 346 U.S. 86, 94

(1953) (·There can be no doubt that oompetition i. a relevant

factor in weighing the public interest·), anel California v. ~,

369 U.S. 482, 484-85 (1962) (·Evidence of antitrust violations is

plainly relevant ••• , for part of the content of 'public conven-

ience and necessity' ... is found in the laws of the united

states").S Here, the statutory public interest standard

precludes the Commission from rewardinq violations of the

antitrust laws, and P.L. 102-531 neither excuses PAst violation.

of the antitrust laws nor authorize. the Comai••ion to act in

furtherance of anyon-going violation of the antitru.t laws.

The D.C. Circuit made it clear tbat the int.at of the

Freedom of Information Act was to enhance, not impair, ·the

ability of the Government to make intelligeat, well-inforaed

decisions •••• • Critical Mass III, sugra, at 877, quoting

National Parks, supra, at 767. The staff letter of August 10th

works a perversion of that purpose.

Properly analyzed, then, the text of the roIA require. a

result other than that reached in the .taff letter of Auqu_t

10th. Xr. Kahn has voluntarily offered the confidential

material under a condition consonant with the jUdicial orders.

2/ See also §outhern S.S. Cg. v. w..BI, 316 U.S. 31, 47 (1942)
("the Board has not baen commi••ioned to effectuate the

policies of the National Labor Relations Act so singl..iRdedly
that it may wholly ignore other and equally important
Congressional objectives").
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The Commission is obliqed to consider the material under the

Communications Act. It follows literally from Qritical MIl. III,

quoted in note" ante, that the material aust be treated as

confidential.'

In any event, the judicial order. in the Southern and

Eastern Districts of New York do not .tand in the way of the

Commis.ion's discharging it. statutory duties. The C~i••ion

could, if necessary, simply require Motorola to produce it.

documents and Mr. Kahn to produce hi. cloc:uaents, subject to any

claia to confidentiality either aiqht make under Section 0.457(d)

of the Rules. au Sections 403 and 4(i) of the Act. Tbe

jUdicial orders do not prohibit the partie. to the litigation

from producing their own respective documents or disclosing them

to each otherl 7 the orders only prohibit each party frca

publicly disclosing the other's documents. The availability of a

coercive alternative, however, does not vitiate Exemption 4 tor

voluntary submissions. ~ CritiCAl Hass Ill, supra, at 880.

Qonclusign

The staff action, because it is baaed on an incoaplete

analysis of the situation and ignores the Commission's

§j FOIA strikes the balance between tAe government's need to
know and the private sectar'. legitimate right to ..intain

the confidentiality ot its private ~rcial and financial
information. s.. critic.llas, III, supra, at 877-79.

1/ In this rulemaking proceeding, Mr. Kahn s.rved copi.. of
both confidential appendices on counsel for Motorola at the

time they were oriqinally filed with the Commission.
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affiraative duty to inquire into and to weigh the antitrust

implications of its actions in this proceeding, should be

vacated. The cOIIIlission should either declare that the

confidential documents are subject to protection under section

0.457 or affirmatively seek their production uRder sections 4(i)

and 403 of the Act. In no event can t.be Co_iasioR properly

adopt the Motorola system as standard without having considered

the alleged violations of the antitrust laws.

KILLER' HOLBROOD:
1225 19th street, NW
suite 400
W&sbinqton, D.C. 20036
(202) 785-0600

Attorney for
Leonard R. KAhn

August 17, 1993

Attachment
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON.O.C:. to'SoC

tO,AUG 1993

Mr. Leonard J. lahn
Kahn Co••u~ie.tiO"., Inc.
222 ••• t.ury Ayen»e
Carle Place, Na. York 11514

A" ST Docket No. 92-298

Thi. r ••ponda to yaur Maya, 1813 t.tter, in .hich you reque •• an
w.dvaneed rullng R that it yau ttLa .ith the Ca•• i •• ian cert.in ••teriala
d••cribed in th.t letter they would b•• ithbald froM public ;n.pe~tiDn

pur.uent to .,et1on,O.468 of the Ca•• i •• ion's 8 Rul ••• In partioular, you
requ.at th.t the Ca•• i •• ton indiclte that 1t would withhold trow publIc
1napeotion a ·Re~ly Appendix· thet contains infor.etion 'ubJect to •
confidentiality ordar of • Faderal Dietrict tourt. For the re.eon••ac tarth
beLow, your requeat is dented.

Section 0.459 of the Co••i.,ion', Rut •• providl. that e rlquaa, thlC
••t.riel. b. withheld tro. public 1nap.ction will b. actad an by ~hD

.ppropri.te Bureeu or Office Chief and .ill be grent.d if Q1~ pre••nts by e
prapandarano. of the evid.nce • c••• tor non-diaclosure consistent witb the
provi.ions af the Fr••do. at,Infor.etian Act .. - 47 e.F.ft. Section O.. 4SI(o).
Tha Fr.ldo. of Infer••tiDn Act. ~e.8Y.r. doe. ne,'authorize an agency to
.i~hheld dOGue.nt. frOG public in.pection et.pLy bacause they ara tha subject
of e confidentiality order to wh10b the auenoy ,. not a plrty. ~ ~ U.S.C.
Section 55alb), 41 C.F.R. Section 0.457. gr. STE SyLv,n1. y. qqn.y"ra Votgn,
445 U.S. 376 (1980) lagancy prop.rly _ithheld recorda subject to court
nondisclosur. order to which 8glncy w'. e patty). AccordingLy, youI' raqu•• t
i.e den,fad ..

Sinc.raLy,

~~.
Bruce A. Frlnol
Ac~in9 Chi.f Enginaer

RECEIVED AUG 1 3 1993
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CBaTIFIC&T. OF ••"IC.

I hereby certify that I have cawaed to be ..iled this day a

copy of the foregoing application for review to the following

persons:

Renee Licht, Esq.
Actinq General COUll..l
Faderal ComaunicatiQA8 eo.ai••ion
1919 M street, N.W., Roo. 614
Washington, D.C. 20554

Michael Henius, Esq.
Motorola, Inc.
1350 Eye street, NW
suite 400
Washington, D.C. 20005

Washington, D.C.
August 17, 1993

review.dft (Q369)
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