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I. Ipt;rocIuctlop

1. On February 19, 1993, the Commission initiated a·
Notice of Proposed Ru.emak~ngl in response to the United States
Court of Appeals for the District of Columbia Circuit's
invalidation of the Commission's long-standing "forbearance" (or
"permissive detariffing") rules. 2 Generally, the t;lotice proposed
significantly streamlined tariff regulation' for domestic
nondominant carriers previously subject to forbearance. The Notice
tentatively concluded that existing tariff filing requirements are
unnecessary and overly burdensome on nondominant carriers and that
the public interest would be served by streamlining such
requirements.

1 Tariff riling ReQ11irements for Nondom~nant Common Carriers,
(CC Docket 93-36), Notice of Proposed Rulemaking, 8 FCC Red 1395,
(1993) (Notice) .

2 On November 13, 1992, the court, in reviewing a Commission
order disposing of a complaint filed by AT&T against MCl, vacated
the permissive detariffing rules adopted in the Fourth Report of
the Competitiye Carrier proceeding. ~, AT&T v. FCC, 978 F.2d 7272
(D.C. Cir. 1992), ;ehearing en bam; dlnied, January 21, 1993
("Forbearance Decision") cert. denied S. Ct. Docket t 92-1684, 1993
Lexis 4392; U.S., 61 U.S.L.W. 3853, (June 21, 1993); ~~
Notice at 1396, para-6. The court held that the Communications Act
(Act) does not permit the Commission to adopt tariff "forbearance"
rules because they contravene Section 203 of the Act.
Consequently, all common carriers not otherwise exempt, including
previously forborne nondominant carriers, must file tariffs
pursuant to Section 203 of the Act.
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2. On, t.~ basis of ,the ext,ensive',J:'ecord developed in
re."OAH. to the 'liot~ce, 3 . we now reaffirm o\fr policy findings,
a40pted nearly a decade ago in Competitive Carrier,· and conclude
that, whileJ tariff regulation is required by the Act, traditional
tariff regulation of nondominant carriers is not only unnecessary
to . ensure ,just and reasonable rates, but is actually
courtt-.rproductive since it can inhibit price competition, service
innovation, ..~I,11:;"Y. into the market~ and the ability of carriers to
respond qUickly to market trends.

3. Accor!1ingly, in this order, we modify our rules to
establish, ,consistent with the statutory obligations imposed under
the Communications Act, significantly S1;.reamlined federal tariffing
requirements for nonclominant common carriers. By our action today,
nondominant carriers will be permitted to file their inteJrstate
tariffs on not less than one day notice. In addition, tariff
content requirements will be amended to allow nondominant carriers
to state in their tariffs either a fixed rate or a reasonable range
of rates. Finally, ~nder our revised rules, nondominant carriers
will be required to file their tariffs and tariff revisions on

3 A list of the parties participating in this proceeding is '
attached hereto as Appendix A. The Small Business Administration
(SBA) filed reply comments late. We will treat SBA's late filed
comments as informal comments that will be considered in the
interest of achieving a complete record. Other commenters have
made motions for us to accept corrected comments. We also grant
these motions in the interest of' achieving a complete record.

• .au Policy and Rules Concerning Rates for Competitive
Common Carrier Services and Facilities Authorizations Therefor (CC
Docket No. 79-252) (Competitive Carrier), Notice of InClUiry and
Proposed Rulemaking, 77 FCC 2d 308 (1979) (Competitive Carrier
Notice); First Report and Orde;, 85 FCC 2d 1 (1980) (Fi;st Report);
Fu;ther Notice of'· P;oposed Rulemaking, 84 FCC 2d 445
(1981) (CgmpetitivO Corkier Further Notice); Second Fu;ther Notice
of p;gposeO Rylemaking, FCC No. 82-187, 47 Fed Reg. 17,308 (1982);
Segond Repo;t ana Orde;, 91 FCC 2d 59 (1982) (Second Repo;t),
regon., 93 FCC 2d 54 (1983); Thi;d Fu;the; Notice of P;oposed
Bulemak1ng,48 Fed Reg. 28,292 (1983); Th1;d Repo;t and O;de;, 48
Fed. Reg. 46,791 (1983); Fourth Repo;t and Orde;, 95 FCC 2d 554
(1983) (Fourth Repo;t), vacated, AT&T v. FCC, 978 F.2d 727 (D.C.
Cir.1992), ;ehea;ing en banc denied, January 21 1993; Fou;th
Fu;ther Notige of f;QPoSed Rulemak1ng, 96 FCC 2d 922 (1984); Fifth
Report and Order, 98 FCC 2d 1191 (1984) (Fifth RePo;t), recon., 59
Rad. Reg. 2d (P&F) 543 (1985); Sixth Report and Order, 99 FCC 2d
1020 (1985) (S1xth Repo;t), ;ev'd, MCI Telecommunications Corp. v.
FCC, 765 F.2d 1186 (D.C. Cir. 1985) (MCr v. FCC).

5 Second Repo;t, 91 FCC 2d at 62, 65, 71; Competitive Carrie;
Fu;the; Not1ce, 84 FCC 2d at 453, 456, 471, 479.
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three and one half inch floppy diskette and are given added
flexibility in formatting their tariff filings.

I I. MgJtarouAd

4. On November 13, 1992, the U.S. Court of Appeals tor
the District of Columbia Circuit invalidated the Commission's long
standing "forbearance" rules under which nondominant carriers were
permitted to refrain from filing interstate tariffs. 6 In response,
the Commission adopted a NQtice Qf PrQpQsed Rulemak~ng to consider
the appropriate tariff filing requirements for previously forborne
nondominant carriers and the impact of such requirements on the
public interest. 7 As a result of the. court's order, all
nondominant carriers not otherwise exempt must now file tariffs
pursuant to Section 203 of the Act. 8

6 ~ NQtice, 8 FCC Red at 1395. A comprehensive history of
the court's forbearance decision is set out more fully in the
NQtice at 1395-96, paras. 3-6. We note that in January, 1992, we
initiated a separate rulemaking proceeding to consider the legality
of our permissive detariffinq rule. Tariff Filing Requirements for
Interstate Common Carriers, tjot.\S;'· Qf Proposed Rulemak'\ng, CC
Docket No. 92-13, 7 FCC Rcd 804, 57 Fed. Reg. 6487(1992). On
November 5, 1992, the Commission adopted an order reaffirming the
holding in C9mPet~t1ve Ca;;ier that domestic nondominant carriers
subject to forbearance may, but need not, file interstate tariffs.
Tariff Filing Requirements for Interstate Common Carriers, RepQrt
ang Qrder, CC Docket No. 92~13, 7 FCC Rcd 8072 (1992) ("Sect'\on
20~Qrder"). This order was released on November 25, 1992. In
light of the court's November 13th decision, we stayed the
effectiveness of the RCPQrtand Qrger until further notice. Tariff
Filing Requirements for Interstate Common Carriers, Order, CC
Docket No. 92-13, 7 FCC Rcd 7989 (1992). On June 4, 1993, the
SectiQn 203 Order was summarily reversed by the U. S. Court of
Appeals for the D.C. Circuit. AT&T v. FCC, No. 92-1628 (US. App.
June 4, 1993).

7 Also in response to the court's invalidation of our
forbearance rules, we modify, in Appendix B, Part 43.51 of our
rules regarding carrier-to-carrier contracts to delete the specific
reference to the forbearance policy.

S In lieu of forbearance, the streamlined tariff requirements
adopted in the First Report of the CQmpetit.\vc Carrier proceeding
once again apply to nondominant carriers. These rules can be found
in Part 61 of the Commission's Rules. ~ 47 C.F.R. §61. On
January 27, 1993, however, we issued a Public Notice stating that
during the pendency of this rulemaking proceeding, we do not intend
to take enforcement action against carriers affected by the court's
Forbearance DecisiQn for failure to comply with the technical
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· 5. In thetfptice, we stated that the application of our
permissive detariffing rules during the past decade has directly
led to. increased competition in both the interexchange market, as
well as other servicernarkets, including the interstate access
market. II We therefore tentatively concluded, consistent with
previous findings made in Competitive Carrier, and as a matter of
policy, that, while tariffs are required, traditional tariff
regulation .·of nondominant carriers inhibits competition and the
benefits that directly result therefrom. Accordingly, the Notice
tentatively concluded that the pUblic interest would be served in
the near term by ~treamlining the interstate tariff filing
requirements' for nondominant carriers in a manner consistent with
the Act .10 In particular, the· Notice sought comment on several
specific proposals designed to significantly streamline tariff
requlation of nondominant carriers including: a} allowing carriers
to file their interstate tariffs on not less than one day notice;
b) allowing carriers to state in their tariffs a maximum rate or
range of rates as well as fixed rates; and c) requiring carriers
to file their tariffs and tariff revisions on computer diskettes
with a more .flexible tariff format requirement. ll

III. Di'QU••iop

A. Applicability of Streamlined Tariff Regulation Generally

1. DQminant/Nondominant Regulatory Classification.

a. Cgmments

6. As a threshold matter, several commenters urge the
Commission to reexamine the dominant/nondominant regulatory

requirements sections of our rules regarding the form of tariff
filings. Tariff Filing ~equirements for Interstate Common
Carriers, Public Notice, FCC 93-51 (released January 27, 1993).
On February 2, 1993, we issued a Public Notice waiving until April
5, 1993, the fourteen day notice requirement set forth in Section
61.58 (b) of the Commission's rules for the filing of tariffs by
nondominant carriers for services for which there were no tariffs
on file. Public Notice, FCC 93-71 (released February 2, 1993).
In an Order adopted on March 30, 1993, we further extended the
interim blanket rule waiver until June 4, 1993. ~ 8 FCC ~cd 2555
(1993).

II

10

11

Notice, at 1396, paras. 10-11.

Notice, at 1397, paras. 12-13.

~. at 1397-1399, paras. 14-26.
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classification. For instance, AT&T and several Bell Operating
Companies (BOCs) ,argue that the 'proposed 'streamlined tariffinq
requi;r:ements should be applied tospec::ific' telecommunications
markets Sl:1bj~ct to competition,' instead of applying the
requirem,ents based' solely upon whether a carrier is deemed
"dominant" or '''nondominant .,,12 ' These commenters'contend that the
Commission's asymmetrical regulation of 'dominant andnondominant
carriers is outdated and does not accurately reflect existing
competition in the marketplace. 13 PacBell, for example, urges the
Commission to, conduct a market analysis, using the criteria it
applied in the Inte;txQhADgeproceeding (Docket Nd~ 90~132), to
determine whether the ass1,lrnption that dominant carriers are still
"domina,nt" in ail markets remains valid. 14 AT&T similarlyassex-ts
th.at thed,omirtant/nondominant distinction is'meanihgles'lil' since, '
the.re . is robust competition in the ihterexchange market, 'and
therefore, there i$ no basis to apply the Commission's proposals
to "hondominant" 'interexchange carriers and not to AT&T. 15 SBA 'also
urges the Commission to reexamine its regulatory structure for,·the
telecommunications industry, and sugqest,s that intereKchanqe
carriers should be categorized' into 'separate tiers. 16 SWBalso
argues that. although the Commission has sufficient legal authority
to streamline tariff regulation, the'"equal·protectiQIl''' gu'rantee
under the fourteenth amendment of theU.S~ 'Constitution prohibits
the Commission from applying streamlined tariff regulation
differently among carriers conducting the same 'busin.e.ss .17 \

,7. On the other hand, telecommunications users, CAPs,
and nondominant carriers generally endbrse the' Commission's
dominant/nondominant regulatory' dichotomy, and claim' that the
regulatory "reclassification" issue raised b¥ AT&T and the,gOCs is '

12 ~, JL.SL., Ameritech CommentS' at 6-11; AT&T Reply Comments.
at 11-13; Bell Atlantic Comments at 3-4, 10; BellSouth Comments at
2-~; NYNEX Comments at 12; PacBell Reply Comments at 6....8; .,awBReply
Comments at3."

13 ~,~, SWB Comments at 8-9; paCBellReply comments at
3~8; AT&T Comments at 15i Bell Atlantic Comments at 5-6; Bell South
Comments at 3-4; NYNEX Comments at 12.

14' PacBell Comments 9-11.

15 - AT&T ,Reply Comments at 15.

SBA Comments at 9.

17 ~ SWB Comments at' 5~6,' Qiting: Yick WO y .. Hcmkins, 118
u.s. 356, 373,374 (1885); Garnett v. FCC, 513 F'.2d 1056, 1060 {D.C.
Cir. 1975).

5



beyond .tpe soope be .th:i,.$ proce.edinq. 18 These comm~nt'ei:8 contend
th4lt .the purpose of the instant proceeding is to dete~mine how best
to ·implement tariffing requirements for nondominant .carriers in
light ot the recent courtdecis:i,.on, and not to uProot 'and discard
the Commission's lonq"'standing pOl~cy. th~t designates carriers that
lack market power as nondominant. 1 . .

b. PiscussiQ1)

8. As stated, the purpQse .Qf the NQtlc~was to cQnsider
the appropriate tariff filing requirements for carriers affected
by the c:iecision of the District of Columbia Circuit invalidating
the Commission's "forbearance" rules. 20 While we recognize that
conditions in the telecommunications marketplace have not remained
static· ~ince the' Commission first' established the
dominaJ;ltlnondomina,rit classification in the CQJi\petitiye CArrier
proceeding, the original scope of this prQceeding did not include,
and we (ionotexpand the scope to include, the mQdificatiQn of the
dominant/nondominant regulatory dichotomy.21 .

. a. App+icaQ~lity Qf Stream+ined Tariff 5eau+ation tg
Specif~c C+asses Qf Carri."•.

a. Backg"ound,

g. In the Notice, we stated that., competitive access
providers (CAPs) have not been subject:- to ,interstate tariff filing
requirements since their. inception. 2 We noted that: our policy
since Competitive Carrier has consistently been that ,a 'carrier is

18 .au, ~' AdHoc Reply Comments at 6-7; MCI Reply Comments
at 11-13; MFS Reply Comments at 10i Teleport Reply Comments. at 2
3.

19

at 3.
20

iaA MC! Reply Comments at 12~13; Teleport Reply Comments

21 MQreover, in response to SWB's contentions,we conelude
that the dominant/nondominant regulatory clas'sification does not
violate any constitutional "equal protection" guarantee. We tind
that the dominant/nondominant dichotomy is grounded on a rational
distinct:i,.on between different classes of carriers that are not
similarly situated, and thus our regulatory classification
withstands any constitutional challenge since it is rationally
related tQ our statutory obligations under the Communications Act.
~, gene;a+ly, City Qf C+eburne, Texas y. Cleburne Liying Center,
473 U.S. 432, 439-442 (1985).

22
~ 8 FCC Rcd at 1397, para. 11.
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nondominant unless we have previously found it to be c;lominant .23

We therefore considered CAPs to be nondominant carr;'ers, ,ince they
had not been declared dominant. 24 In the Notice, .we al,o asserted
that the·· proposed tariff requirements would not apply to cellular
carriers,which were declared dominant in the Fifth Report of· the
Cgmpetit,iye C9rrier proceed.ing. 25 Adc;lit ionally, in the ti0t~Q" we
tentatively concluded that nondominant operator service providers
should not be subject to significantly streamlined tariff tiling
requirements because they are required to follow a unique
requirement by filing informational tariffs for these services
pursuant to Section 226· (h) of the Communications Act. We also
invited parties to comment on our tentative conclus.ion regarding
tariff filings by nondominant operator service providers. u

b. Comments

10. PennAccess argues that the Notice incorrectly
implies that all CAPs are common carriers. 21 PennAccess asserts
that CAP activities constitute private, rather than common,
carriage and requests that the Commission declare that CAPs are
not, by definition, common carriers required to file tariffs under
the Act. 28 In response, PacBell urges the Commission not to al.ter
its current classification of CAPs as nondominant common carriers . 29

PacBell argues that PennAccess' legal anal/sis is flawed and that
CAP services clearly are common carriage. 3. -

23 ~. at n. 30; ~ First &~port, 85 FCC 2d at 10-11; 4Aa
~ 47'C.F.R. §61.3(t).

24~, JL.SiL,.., Application of Teleport Communications, New
York, Memorandum Opinion and Order, File No. 1313S-CF-TC-(3)-92,
7 FCC:Rcd 5986, 5987 (para. 14)(1992).

2S ~ 8 FCC Rcd at 1396, n.12; AAA~, Fifth Report, 98
FCC 2dat 1204, n.41.

26
~ 8 FCC Rcd 139B, para. 20; 47 U.S.C. §226(h).

21
~ PennAccess Comments at 1-6.

28 We note that AdHoc proposes that t~e Commission establish
a mechanism for allowing nondominant carriers to offer a portion
of their services as private carriage. AdHoc Reply Comments at 17
21.

PacBell Reply Comments at ,11-13.

30 PacBell also opposes AdHoc's proposal that seeks to permit
nondominant carriers to withdraw a portion of common carrier
capacity in order to provide private carriage. PacBell Reply
Comments at 11-12; ~ alsQ, Comments of Teleport Communications

7
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lJ. Wit.J:;l re9~rd to cellular carriers, eTIA ana: q1;..J:;lers
assert that the issue- of whether cellular carriers sl'1o~lel be
classifieg a~ nondom~pant is cur-rently before the eommis,s·i.c:mina
separate, proceeding. Tt:lf~se ,c.ornmen-teZ's urge the e9l'Mlis.,#3·~pn,,~o
apply the streamlined tariff regulation proposed in this pr~,e.dlng,
to cellular c'arriers.;

12. with regard to nondominant carriers providing
operator services, APCC and GClurge the Commission to permit
nondominant operator service providers (OSPs)to file on~ t-al:'iff
in satisfact·ion of the statutory requirements of both SectiQns203
and 226(h) of the Communications Act. 32 These commenters contend
that such a requirement would provide relief from the
administratively burdensome, and unnecessary task of having
diff'erent, formptting and filin~ responsibilities solely for the
provision of ~per,tor service~. 3 Finally, the parties state that
in the. event the Cornmission requires OSPs to file two separate
tariffs, .it should, at a minimum, not subject the filing carrier
to more than one filing fee. 34

c. Discus.sion

13. As to the regulatory. Classification of CAPs, we
stress that nothing herein should be construed to alter the
existing legal or regulatory status of carriers with respect to the
offering .of private or common carriage, including cqmpetitive
access providers. As stated, the purpose of this proceeding is to
determine how best to implement tariffing requirements for existing
nondominant; common"carriers, not to engage in more genera~analysis

of what carriers or services fall within the common carriage
classification. As such, we reaftirm6ur conclusion in the Notice
that CAPs are nondominant carriers because they have not been
previous!.:ydecla,red dom.il1ant. We a.lso note that to the extent a
particular entity is not a common carrier, of course it need not
file a tariff.

Group, ec Docket No. 91-141, filed August 6, 19~1.

31 .~, L.Sl.&.' .Century Comments 1-3; CTIA Comments at 2; McCaw
Comments at 1-2; u.e.~, CTIAReguest fQr Declaratory Rul.ingind
Petition for Rulemaking, RM 8179 (filed January 29, 1'993)
(Hereinafter CTIA Petition) .

32 ~ APCC Comments at 4-5; CompTel Reply Comments at 9; GCI
Comments at 5.

33 .sn APCC Comments at 4-5; CompTel Reply Comments at. 9; ;GCl
Comments at 5.

34

8
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14. With respect to cellular carriers, we reaffirm our
tentative conclusion that the significantly streaml!ned
requirements we adopt today are currently inapplicable to cellular
carriers; a.s they were previouslY declared dominant in the Fifth
Report. 35 Moreover, we also find that because th~ issue regarding
the appropriate regulatory classification of cellular carriers is
presently being addressed in a separate proceeding, it is
preferable to address the issue in that context. 36

15. Finally, we conclude that the rule changes proposed
in the. Notice should not operate to modify or reduce the
requirements for nondominant OSPs subject to section 226(h) of the
Communications Act. While we recognize that this may place some
added administrative burdens upon nondominant OSPs Offering
operator services, we note that, as implemented, section 226(h)
sets forth specific requirements for carriers' telephone operator
service~ tariffs, including precise content and format
requirements. 37 Nevertheless, we do not preclude carriers from
filing dne tariff for both operator and other services as long as
the relevant requirements are met. While as a general matter,
tariff filings that comply with the requirements set forth in
section~226(h) will contain sufficient information to satisfy the
form and content requirements we set forth today for previously
forborne nondominant carriers, we note that unlike the
informational tariffs applicable to operator services that may be
filed without a pUblic notice period, the tariff filings of
previouSly forborne nondominant carriers will require a minimum of
one day notice. Consequently, to the extent a nondominant carrier
offers both operator and other services and chooses to file one

35 ~ Fifth Report, 98 FCC 2d 1191, 1204 (1984) recon., 59
Rad. Reg.2d (P&F) 543 (1985).

36 '~ CTIA Petition, (tiled January 29, 1993). In addition,
we note: that the Commission is also currently considering a
petition for declaratory ruling filed by Global Communications,
Inc. requesting that cellular carriers be required to file tariffs
for their service offerings to ships at sea. ~ Global
Communications. Inc. petition for Declaratory Ruling, Public
Notice, 8 FCC Rcd 2147 (1993) Likewise, we note the issue of
whether radio common carriers are exempt from federal tariffing
requirements by virtue of Section 221(b) of the Communications Act
has been raised, and will be addressed, in another proceeding. ~
PacTe~ paging Request fQr peclaratory Ruling, Pyblic Notice, 8 FCC
Red 2637 (1993); ~ AliQ, PacTel Paging Comments at 4-6;
Telocator Comments at 2-4; ~wo-Way Comments at 1.

37 47 U.S.C. § 226(h) (1988); Pl;'ocedures for
Informational Tariffs by Operator Services Providers,
NQtiC=, 1 FCC Rcd 3335 (1992).

9
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tariff that meets the form and content requirements of section
226(h) for both services, it must do so on not less than one day
notice.

a. '1'lriff lil.j.ng.Bemair_pt;. for NonDo.inlnt Carrier't

.1. 1'lriffNQt;ice BeClUiJ:eunt;.

a. Background

16 . Currently, tariff filings of interstate domestic
nondominant carriers are,presumptively lawful and must be filed on
not lesa than fourteen days hotice.~ In the Notice, we proposed
to reduce our existing notice requirements to require that tariff
filings of nondominant carriers be made on not less than one day
notice. 3t We tentatively concluded that the cutrent fourteen day
notice period would harm competition, arid declared that a one day
notice period should more effectively enable market forces tp work
and prevent competitors from reacting anticompetitively to tarlffs
before they become effective. We also tentatively concluded that
the propoSed one day tariff notice requirement is lawful,40 and. that
it would not impose a barrier to· the Commission's abililty to
fulfill its responsibilities under the Act. 41 We sought comment on
the legal and public interest impact of such a change.

b. Comments

17. Most comment.ers generally support the p.roposed
notice requirements. These parties maintain that the Commission
has the legal authority to implement the one day notice period, and
that it would serve the public interest. 42 Parties asserting that

38 ~ 8 FCC Rc;:d at 1397, para .14; First Report, 85 FCC 2d at
1. The notice requirement for nondominant carriers filing tariffs
is stated in Section 61.58 (b) .of our rules.· 47 C. F . R. S61. 58 (b) .
We also note that under our current streamlined rules, nondominant
carriers do not have to file cost support information along with
their tariffs. 47 C.F.R. S61.38. This order does not alte~ this
rule.

39

40

8 FCC Rcd at 1398, para. 19.

8 FCC Rcd at 1398, paras. 17-18.

41
~ 8 FCC Rcd at 1398, para. 18.

42 ~, ~, ALTS Comments at 5-7; APCC Comments at 5; AVIS
Comments at 1; CNSUG Reply Comments at 2; CompTel Comments at 6;
CTIA Comments at 1; Century Comments at 1; ELI Comments at 2-3; GE
Americom Comments at 2-3; GTE Reply Comments at 8; GCI Reply
Comments at 3; ITAA Comments at 2; LinkUSA Comments at 2-3; Locate

10
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the Commission has sufficient;. legal authority to permit tariff
filings upon one day notice cite section 203 (b) (2) of the Act,
which provides that the Commission, in its discreticm'and "for good
cause shown," can mqdify the tariffn'o'tice prov,lsion so 10nga9
that pe~iod is not more than 120 day~.u Commenters also rely upon
Southern Mo1;9J: Car,iCrs Rat~ Conference %u. s . 44 as support for
adopti'on of one day' notice. 4 M9re.ovei', t: ese .commenters .contend
that the Commission was not ever , and .. is not now statutorily
obligated to perform any review of nondominant carrier tariff
filings prior to the date they become effective.'6

18. Part'ies advancin9 the public interest benefits of
the one day notice rUle state'tpat the current fourteen day period
inhibits the timely introduction of new services; inhibits r,ate
reductions in response to other ,carriers' pricing; and ,creates
additional costs and administrative burdens for carriers and the
Commission. 47 They claim that permitting tariff filings to take
eff,ect upo:n one day notice would properly balance the Commission's
statutory informational" needs iwhile also allo~in~ c~rrj,.ers
flex:i;bility to respond to changing market conditions. 4.CAPs and
ot;.hers "contend that one day' notice serves" the 9u1:».ic i~teF~.st

because it would effectively limit the opportunity for dOlIfi:rta:nt·
carriers to use the regulatory process to delay nondomihartt

• ~. ,I \

Comments at 5; MCI Comments at 5-6; SWB Comments at 15MFS Colnntents'
at 8; McCaw Comments at 3; MMR Comments at 3; PacTel Comments at
6; Pilgrim Comments at 3-5; RCI Comments at 6; RGT Comments at 2;
TRA Comments at 4; Teleport Comments at 1; Sprint Comments at 15
16; Telocator Comments at 7-8.

,43 .s.e.e.,~, ALTSComments at 5;APCC Comments a1; 5; GTE
Reply Comrhentsat 7-9;GCI Reply Comments at 3-4; 1TAA coiiun~nts.at
2; LOCATE Comments at 5-6; MCI Comments at 12; MFS Cornmen'tsat ''8'~

10; MMR Comments at 5; RCI Comments at 6-7; Sprint Comments at 15;
Telocator Comments at 7; swa Comments at 15. . ~~"• '~1 ../ t \' .

44 Southern Motor Car.riers Rate Conference v. Unit~d States,
773 F.2d 1561 (11th Cir. 1985) [hereinafter,' SQuthern Motor
Carriers]

45 MFS Comments at 8, n.' ~4;, MMRComments at 4.

46 ~, ~, ALTS Comments at 5n.l0i MMR Reply Comments at
4-5; SWB Comments at 15; GCl Reply Comments at 2.

47

48

~, ~, GCl Comments at 2; Ameritech Comments at 5.

~, ~, Ameritech Comments at 5.

11
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carriers' price ·chan<1Els. 4t' NoqdQminant carriers also .;lrgue that
ther~is no ri~k in adopting a on~ day,. notice rule, since, by
de~inition, c'~rr.i.ers ~ithout market power cannot successfully
charge e~cess.tve rates, .engage .1n unlq.wfull;>eha,vior or etherwise
violate the Act. so !'~n~lly ,some c;:ommentet;'s state that since th!!
Commission l~cks. the resources t:o e~f..ctively mori,itQr .tariff
filings made within the current fourteen 9-ay notice. period, the
alt~rnative ~f reducing the period to the proposed one day notice
would make no difference. 51

19. Qn the other hand, commenters opposing the one day
notice proposal argue that it is ipCons'istent with the Act. 52 NYNEX
contends that the one day rule wo~ld unla~fully prevent review of
tar.i:Cfs. before they become effective, and that the Section 208
comPlaint process is not an effective alternative substitute for
reviewing tariffs before they become effective. 53 MMR adds that a
one day notice period for rate increases would also frustrate the
int,ept,Qf Section 203(b) which requires public notice. of s\lch rate
inc.reases. 54 Sprint asks the Commission to retain the cu~ren.t
fcurteen day notice period since it finds the notice requirement
neit~r a burden nor an impediment to its ability to compete in the
mqrk~tPlage.5S .

20. Telecommunications users and user groups urge the
Commission to modify the one day notice proposal because they claim
that in light of the "fi~ed rate" doctrine, the one day rule would
permit tariffs that abrogate existing long-term service
arrangements to become effective prior to the user knowing of the

u· ~, a..."g".., Ad Hoc Comment:;; at 3;MFS Comments' at 9-10;
AL'fiS Comments at 6-7.

50 .ill, ~( ALTS Comments at 3; GTE Re.ply Comments at 8;
GCl Reply Comments at 3.

9.

51 MFS Comments at 5, 8-9; SWB Reply Comments at

52 ~,~, ABC/NBC Comments at 3; AdHoc Comments at 10;
AirInc Comments at 8; GSA Comments at 7; NYNEX Comments at 5-8; MMR
Comments at 3-5; PacBell Comments at 10.

53

54

55

NYNEX Comments at 9-11.

MMR Comments at 5.

Sprint Comments at 15.
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tariff's existence. 56 These parties propose several modifications
to the one day notice rule along with additional tariffing
requirements t'hat they assert will addl:ess their concerns '. These
proposals include requiring carriers to "flag"· tariff filings that
abrogate existing service contracts; requiring carriers to notify
customers if filed tariffs materially alter the provisions of
existing contracts; extending the notice period for tariff filings
that are inconsistent with an uhderl~irtg service contract to either
14, 15 or 120 days; requiring carriers to demonstrate "substantial
cause" for tariff filing; requiring the Commission to suspend any
tariff that abrogates an existing service contract; and allowing
users to terminate abrogated contracts without liability. 57

c. Discussion

21. We now affirm our tentative conclusion that the
public interest is served by permitting domestic nondominant
carriers to file their interstate tariffs on not less than one day
notice. We find that the costs of retaining the fourteen day
notice period for the interstate tariff filings of nondominant
carriers exceed a'ny benefits which might exist . Consequently, w.e
will permit nondominant'carriers to file their interstate tariffs
on one day notice . Moreover, in ,light of the competition among
nondominant carriers and nondominant carriers' lack Of, market
power, we further hold that such tariffs shall be presum~dJawful.

22. Based upon the record developed herein, we conclude
that, in the aQsence of permissive detariffing, a one day notice
period for nondominant carrier tariff filings will best serve the
public interest. We agree with those parties that.state.that the
current notice period imposes direct and indirec~ costs on
consumers by delaying the availability of new services and price
reductions, and by distorting the competitive marketplace in
general. 58 In particular, the record demonstrates that ~pe current
fourteen day notice rule, with its attendant regulatory delays and
uncertainty, could potentially lessen a nondominant carrier's

56 ~, ~, ABC/NBC Comment.s at 3-6 ; AirInc' Comments at 3
4; Citicorp Reply Comments at 2-3; GSA Reply Comments 'at 4-5; TCA
Comments at 3; TSG Comments at 2-6. Under th.e "filed rate" .or
"tariff precedence" doctrine, tarif~ed rates are deemed t.obe the
controlling legal rate. See also, Maislin rndustriesv. Primary
Steel, Inc., 497 U.S. 116 (1990) [hereinafter, Mais+in).

57 ~ GSA Comments at 4-5; Ad Hoc Comments at 8; rCA Comments
at 2; AirInc Comments at 7; TCA Comments at 9; Citicorp Reply
Comments at 2-8; ABC/NBC Comments at 4-8.

58 ~,~, ALTS Comments at 6-7; GCIReply Comments at 3
4; MMR Comments at 3-4; AT&T Comments at 16-17; SWBComments at 16;
Mcr Comments at 5-6; MFS Comments at 9; GTE Reply Comments a.t 8.
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61

63

incentive to initiate pro-consumer price and service changes.
Thus, w$ agr~e that the fourteen day notice period can inhibit
price competition due to the opportunity for competit.ors to develop
a competitive response prior to the time the tariff would become
effective.

23. Finally, contrary to the conclusion we reached for
further streamlined services provided by AT&T,5~ which remains a
dominant carrier, we conclude that given the growth in market and
service offerings and the significant competition that has
developed since the adoption of the Commission's C9mPetitiye
Carrier decision, advance scrutiny of the interstate tariffs of
nondominant carriers is unnecessary to protect the public
interest. 6o As we stated in the Notice, since the streamlined rules
have been in place, we have never invoked our statutory discretion
to suspend and investigate nondominant carrier tariffs prior to
their taking effect, and hav€:! only once rejected a nOndominant
carrier tariff. 61 We find that because by definition nondominant
carriers cannot exercise market power, unlawful tariffs should be
rare, and in those few instances in which they may QCcur, remedial
action can be taken after the tariffs become effective.~ Mor~over,
wanote thai aggrieved parties can still avail themselves of the
Commission's complaint process to seek a determination of the
lawfulness of any nondominant. carrier tariff filing. 63 In addition,
the one day notice period would not preclude the Commission from
investigating and finding unlawful any tariff after it is filed.

24. We also conclude that the Commission has sufficient
legal authority under section 203 (b) (2) of the Act to authorize a

. one day notice period for nondominant carrier tariff filings. 64

~nterexcbange Order, 6 FCC Rcd 5880, 5894, paras. 73-74.

60 ~Sec9nd Riport at 65, 69; .a.e.e. ~, Notice at 1396--97,
para. 10.

~ Notice at 1397, para. 14.

62 ~ 47 U.S.C. §§205 and 208. Accordingly, we do not find,
as alleged by certain parties, that the complaint process, by
itself, is an inadequate alternative to pre-effective tariff
review. ~ NYNEX Comments at 9-11.

47 U. S.C. §208 (1988).

64 ~ AT&T v. FCC, 503 F.2d 612, 615 (1974) (" ... Section 203
(b) clearly provides that the FCC has the power to "modify~ the
notice requirement. ") Significantly, while not controlling, we
note that to the extent any court has passed upon a one day notice
proposal, it has been permitted. Thusi in Southern Motor Catriers,
supra, the court recognized that a "changed competitive situation"

14



Under .Se~tion 203 (b) (2) the Commission is specifically granted
authorlty to "modify" the notice requirements for tariff filings
"upon gOOd cause shown" either in "particular instances or by
general order applicable to speeial ciroumstances or conditions."
We beli~~e that given nondominant carriers' lack of market power,
as well ,"as the substantially increased competition in relevant
teleco~m~nicationsmarkets, sufficient good cause exists to permit
th~ Co~±ssion to modify the Commission's notice requirements and
allOW nohdominant carrier tariffs to become effective on one day
notice.

~ 25. We are also not persuaded that the possibility of
abrogati~g contracts under the "filed rate" doctrine warrants a
longer nbtice period. 65 Although we are cognizant of the concerns
raised by telecommunications users regarding the abrogation of
existing-contracts when carriers file tariffs, we believe that in
light of the robust competition that has emerged in the
telecommynications marketplace in the past decade as well as the
nondomi~~nt carriers' lack of market power, it is highly unlikely
th.t ~Qnaominant carriers would unilaterally raise contract rates
in :tarit.t filings. As the carriers themselves have noted, any
carrier 6hoosing to alter materially an e~isting long-term service
arrangement through the tariff prqcess, without first consulting
the user, would risk harming its reputation and position in the
competitive telecommunications marketplace. Moreover, we believe
that large telecommunications users that usually negotiate such
long-term service arrangements possess sufficient leverage in the
market tp discourage nondominant carriers from choosing a course
of conduct harmful to the users' interests. With respect to the
ability 6f users to be relieved of liability for the termination
of contractual arrangements if a tariff is SUbsequently filed that
unduly harms users, we expect that the changed regulatory
circumstances will be a factor parties take into account when they
are negotiating contracts. Further, we are prepared to resolve
issues regarding the liability of users in such circumstances on
a case by case basis. While we do not believe it is necessary to
adopt a longer notice period than one day or to require automatic

could provide sufficient legal justification for changing notice
requirements and adopting a one day notice requirement for reduced
rates under the Interstate Commerce Act (ICA). Although the ICC
determined that seven days notice was appropriate in that case for
rate increases, we reiterate that in light of the above-referenced
competition in the telecommunications market and the lack of market
power by nondominant carriers, pre-effective tariff review, even
for rate increases, is not necessary in the instant situation.

65 ,~Maislin Industries v. Primary Steel, Inc., 497 U.S.
116, 127 (1990), C1ttng Louisville & Nashville R. Co. v. Maxwell,
237 U.S. 94 (1915) . .s..e..e. a.J...a.Q., American Broadcasting Company, Inc.
V. FCC, 643 F.2d 818 (D.C. Cir. 1980).
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suspension of .filings that alter contract rates, for th~· reasons
given above, we do expect carriers to provide advance notice to
customers prior to filing tariffs that will substantially alter
the rates, terms, qr conditions set out in contracts.

26. Moreover, we note that our proposed one day notice
requirement would have no new effect upon any pre-exist~~g long
term service contract. As a matter of law, under the fi~edrate

doctrine, such contractual arrangements between carriers and users
could always have been superseded by a subsequent tariff filing. 66

Further, even carriers that were previously subject to the
Commission's forbearance rules were permitted to file tariffs if
they so chose. 67 Thus, telecommunications users have historically
faced and continue today to face the potential risk that a carrier
could choose to tile a tariff that alters a pre-existing long-term
service contract. We will, of course, carefully examine, in post
effective ta~iff review, any petitions from users challenging the
reasonableness of any substantial alterations, and could find them
unlawful. Finally, we stress that should carriers choose to file
tariffs that supersede a contractual provision, users may freely
contest whether the tariff is just and reasonable cinder our
complaint process and be made whole through an award of damages if
appropriate. 68

2. tariff Cont.nt RlQYi~em.nt8

a. Background

27. In the Notice, we proposed to further reduce the
tariff filing burdens on nondominant carriers by limiting the
necessary information requi'red in a tariff filing to inc~lude onl~
information required under §203 (a) of the Communications Act.
In addition, we specifically proposed to allow affected nopdominant
carriers to state in their tariffs either a maximum rate or a range
of rates. 70 We solicited comment on the lawfulness of these

66 Thus, we decline to alter current standards regarding the
liability of users that seek to terminate abrogated contracts.

67 MCr Telecommunications Corp. v. FCC, 765 F.2d 1186, 1195
96 (D.C. Cir. 1985).

68
~ 47 U.S.C. §208.

69
~ Notice at 1397, para 21.

70 In the Notice, we stated that our proposed rule changes do
not alter the existing rule that nondominant carriers filing
tariffs are not required to file cost support information along
with their tariffs. 8 FCC Rcd at 1398, n. 39; 47 C.F.R. §61.38.
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proposals, including whether they comply with Section 203(a) of the
Act.

b. Comments

28. Many commenters endorse the Commission's rate
proposals and state that, if adopted, these policie's would serve
the public interest. 71 For instance, TRA and TCA claim that' maximum
rate or ran~e of rate tariffs would minimize the costly
administrative burdens imposed on small carriers by current
tariffin~ requirements and would also ease the COmmission's
burdens. LinkUSA contends that permitting small carriers to state
in their tariffs a range of rates would greatly red1.lcetheirfillng
fee'. expenses. 73 Moreover, some parties assert that 'allOwing
carriers to publish a maximum tariff rate will foster an
environment among carriers where flexibility for rates, terms, and
conditions for telecommunications services will be quickly offered
to the customer. 74 , '. ,,'

29. Commenters that support the proposed maximum rate
and rate range proposal contained in the Notite argue that the
Commission has the requisite legal authority to imple.~ent 1::his
proposal. 7s T,hese' parties contend that maximum rate .,and 'range of
rate tariffs would comply with Section 203' s statutoryrequiremertts
because such tariffs would "specify" that charges may f'll beldw
a specific rate or within a zone of rates and that no 'customer

71 .s.e.e.,'~, SBA Comments at 6; Anteritech Comments 'at 5; Ad
Hoc Comments at 2-4; Mcr Comments at 2-4; ALTS Comments at 2-4;
Airlnc. Comments at 2-4; Avis Comments at 4 n.8; CTA Comments at
3-5; LOCATE Comments at 4; MFS Comments at.·3-7;Gcr Comments at 2.

"

72

73

74

TCA Comments at ; TRA Comments at 4.

LirtkUSA Comments at 3-4.

TRA Comments at 4-5.

7S ~,~, AdHoc Comments at 6-7; ALTS Comments at 8-9;
GCl Comments at 12; GTE Reply comments at 10; lTAA Comments at 3
6; McCaw Comments at 3-4; MCl Comments ate, i4-15; MFS Comments
at 10; PacTel paging comments at 9-11; RCI Cc:munents at '6; RGT
Comments at 2-3; Small Business Administration' Comments at 7-Q.;
Sprint Comments at 3-4; Teleport Comments at 2; TRA Comments at 5.
BellSouth and Southwestern Bell additionally support this proposal
to the extent it is applied equally to all carriers of like
competitive services . .s.e.e., BellSouth Comments at 6-8; SWB Comments
at 16-17.
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would be charged a rate above the maximum or outside the zone. 76

Commenters also state that Section 203(b) (2) gives the Commission
the authority to modify the requirements of Section 203 in its
discretion and upon good cause sl1own, inclUding the degree of
specificity of a tariffed rate. n Moreover,· Mcr and Sprint contend
that, contrary to AT.&T' s assertion, judicial precedent interpreting
Section 203 (b) supports the Commission's authority to modify the
requirements of Section 203 (a) regarding the information that
carriers must provide on charges in their tariffs. 78 In this
regard, CTIA also asserts that the D.t. Circuit Court has
previously enciorsed range of rate tariff filings and contends that
such precedent is relevant here because section 203 of the
Communications Act is simtlar to the Natural Gas Act under
consideration in that case. 7 Additionally, GTE contends that the
Commission can implement its maximum rate or range of rates
proposals, but notes that Section 203 must be interpreted in
conjunction with Sections 201 and 202 of the Act so that any
charges filed· under a maximum rate or range of rate tariff must
still be j.ust and reasonable and nondiscriminatory. 80 .

30. On the other hand, several dominant carriers and
other commenters assert that the Commission's proposal. to permit
nondominant carriers to establish rates in .their tariffs as a
maximum or within a range of rates is· unlawful. 81 For example,
according to AT&T, several judicial decisions significantly limit
the Commission's discretion under Section 203 (b) (2) to modify

7 •

76
~, ~, MCI Comments at 14-15; Sprint Gomments at 5-

80

77· Sprint Comments at 5, citing 47 U.S.C. §203(b) (2) (1988).

78 ~, ~, MCl Comments at 10-15; Sprint Comments at 4-
6. The parties contend that the only two limitations imposed by
the courts on the Commission's Section 203 (b) (2) modification
authority is that it may not: a) limit the statutory scheme of
carrier-initiated rates or b) eliminate the tariff filing
requirement in its entirety. ~~, Sprint ·Reply Comments at
S.

79 CTIA Comments at 4 c~ting Associated Gas Distributors v.
FERC, 824 F. 2d981, 1007 (D.C. Cir. 1987) [hereinafter Associated
GA,s.l. ~~, 15 U.S.C. §§ 717(c), 717(d); MCI Comments at lO
ll.

GTE Reply Comments at 10.

81 ~, ~, Allnet Reply Comments at 1; AT&T Comments at
3 ; Bell Atlantic Comments at 8; GSA Comments at 7; NYNEX Comments
at 5; PacBell Comments at 10.
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existing tariffing requirements. 82 Furthermore, AT&T and others
contend that the Commission's proposal to permit carriers to file
ars·ngEl"rof rates or maximum rates wo-qld effectively dispense with
the tar-iff filing requirements of the Act and would thus· exceed
the Cd~,ission's authority. 83 They claim that a tariff containing
a· rartge)"bt rates or a maximum filed rate violates the requ:ireme,nts
of Sectl'On 203 since it would not constitute a "specified" charge
as' contemplated under the statute. 84 Moreover, AT&T and NY·NEX
maintairi that if nondominant carriers are permitted to file tariffs
tha"t do· not show a specific schedule of charges, it will be
difficu1"t for the Commission to monitor compliance with the
nondiscrimination provisions of Section 202 of the Act. 8s Ameritech
proposes! that the Commission should require nondominant carriers
to fiie ~ll customer contracts containing specific prices 'so that
it does not run afoul of the statutory requirements of section
203. 86 .

31. Other parties also argue that our proposed tariff
content 'requirements would not serve the pUblic interest. 87 For
instance, GSA maintains that the proposed maximum rate or range of
rate tariff filings would be unresponsive and counterproductive to
the ohj~ctive of providinq consumers with sufficient information
in Whiq~ to make informed business decisions in the marketplace. B8

82 ~ AT&T Reply Comments at 2-8, citing American Telephone
and Telegraph v. FCC, 978 F.2d 727 (D.C. Cir. 1992); MCl
commun1sations Corp. v. FCC, 765F.2d 1186 (1985). .a=~, AT&T
Comments-at 7-8 citing Reqular Common Carrier Conference v. United
States, 793 F.2d 376 (D.C. Cir. 1986) (hereinafter Regular Common
Carri¢~"Qonference), a~CQrd Haislin.

" ·· ....1

83 AT&T Reply Comments at 4; Bell Atlantic Reply Comments at
4; PacTel Comments at 11-14.

84
~ AT&T Comments at 6-7; NYNEX Comments at 6;

At:lant:~c: Comments at 8-9; NYNEX Comments at 6-8.
Bell

85 AT&T Comments at 4; NYNEX Comments at 7.
86 Ameritech Comments at 11-13.

81._~, ~, Bell South Comments at 3-6; AT&T Comments at
13;GTE"Reply Comments at 3-7; USTA Comments at 4-5; Bell Atlantic
commEiIi~s at 5; PacBell Reply Comments at 3-8.

88 ~ GSA Reply Comments at 9-10. GSA states that in order
to add,+ess this concern, the Commission should require, at a
minirnum-J that all nondominant tariff filings include the same
information contained in AT&T's tariffs, as required by the
Commission's Interexchange PrQce~ding.
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,c. ' DisculsiQn

32. On the ,basis 'of th~ reco,rd, we find that ,,~roen.di,rig
traditional tariff cont,ent :,requirements for previously ,':eorborne
nondom,inant carriers would, provide .numerous benefits to the;',p\,lplic,.,
As several. comrnente.rs .indica~e, allowing nondominant carJ:;'.~et,$ the
flexibility. ,to submit tariffs that pro~.ide for a reasonable,'r~nge

of rates' will reduce the tariff revi,sl.on costs and the con)doJJ\itant
administrative burdens normally associated with the prepara~lon and
filing of new rate scn,edules for each minor revision occ;::urr~ng

under' our current requirements. We would expect that tl"~~ rates
charged by such nondominant carriers will reflect these <ie,duced
costs ifrthe. services offer,d to the consumer. Moreover, w,~f(irm

our tentative conclusion in the Notice and find that prc.:>:viding
nondominant carriers with, substantial flexibility should promote
competition by enabling these carriers to respond immediately to
changed market conditions. Further, we find that consumers arid
taxpayers will also likely experience the corresponding benefits
of lower administrative costs to the Commission and carrie,rs in
light of the reduc::ed number of tariffs requiring pr0ge~~ing.
Consequently, we now amend our rules to permitaffected:49Il)estic
nondominant carriers to file tariffs incl,udit:lg either a f~~~Q, rate
or a reasonable range of rates. In this regard, we belie~eCthat,

on balance, the public interest would be best served by permitting
nondominant carriers to state in their tariffs either a range of
rates or fixed rate, instead of a maximum rate as proposed in our
Notice.

33. We further find that we have sufficient aJJthor~ty
under the Cornrnunicati"ons Act to permit nondominant cart'ier~to
include in their tariffs either fixed rates or a reasonabierange
of rates. We conclude that this ·tariff content' requiremerit' is
consistent with section 203 of the Act, and will not interf-erewith
Our: overall, ability to" monitor compliance with then
nondiscrimination provisions of section 202 of the Act. 89 .,

89 Several pa'rties urge the Commission to permit nortdomlnant
carriers to reference in their tariffs the schedules and rates of
other carriers' tariffs. ~~, Avis Comments at 7; LinkUSA
Comments at 5; McCaw Comments at 5; PacTel Paging Comments at 9;
RCI Reply Comments at 5-6. We do not modify section 61.'74 of our
rules, which prohibitsta,riff publications to make references to
any other tariff publication ~or to pny other doc~~nts or
instruments. Carriers may continue, however, to seek wai,vers of
this provision upon a proper showing and such waivers'; will of
course be granted if it so serves the public interest. ~ 47
C. F. R §1. 3; ~ ~, Pegasus Cellular Telephone Company, Inc.,
Application No.1, Special Permission No. 93-653 (August 3~ 1993) ;
South Carolina Net, Inc., Application No.1., Special petm~ssion
No. 93-510 (June 18, 1993). ' ,
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34. Pursuant to section 203(a), every common carrier is
required to file "schedules showing such charges for itself" as
well as "showing the classifications,. practices, and regulations
affecting charges." We conclude that, while section 203 (a) clearly
sets forth this minimum requireme~t, the Commission has discretion
regarding the manner in which such schedules shall set fOrth their
rates, including the type and content qf information that carriers
must file. Accordingly, we find that by stating a reasonable range
of rates or a fixed rate, nondominant carriers would be
sufficiently disclosing their charges as required,by section 203
because, any interested member of ,the public would be able to
discern, by examining the tariff filing, the reasonable zone of
rates within which the customers would be charged.

35. Our conclusion in this regard is further supported
by the Commission's express authority under section 203 (b) to
modify the requirements of section 203, either in partJcular
instances or by general order. 90 The Court of Appeals for the
Second Circuit has specifically held that section 293 (b) of the
Communications Act permits the Commission to "modify requirements
as to the ... information contained in, tariffs .... ,,91 While the
courts have held that this modification authority does not'permit
the Commission to eliminate the tariffing requirement altogether,'2

90 On July 7, 1993, the U.S. District Court for the District
of Columbia issued a preliminary injunction directingMCI. to. c,omply
with a Commission order that interprets the interstate tariff
filing requirements of section 203 of the ~ommunications'Act. ~
AT&T v. MCl, 8 FCC Rcd 3202 (1993) [hereinafter May 4 Order]. We
note, h.owever, that while the court held that MCl did not comply
with the requirements of section 203, as theninte~preted by the
Commission, the court did not preclude the Commission from
modifying section 203 pursuant to section 203(b) of the
Communications Act. s.u AT&T v. MCI, 1993 U.? Dist. Lexis 9084,
Case No. 93-1147, (D.C. D.C. July 7, 1993') Moti-on for
Reconsideration pendj,ng" filed July 19, 1993; ~ A.l.a.s2. May 4
Order. In fact, it was conceded by petitioners t'hat shOUld the FCC
" .. in the future seek to ease existing requirements arid enter{s]
an order that survives appellate review, then the law will change
.... " AT&T v. MCl, Case No. 93-1147 (D.C. D.C. 1993) Transcript of
Proceedings at 14. .

91 ~ American Telephone and Telegraph .co. v. FSC, 503 F. 2d
612, 617 (2d Cir. 1974) (hereinafter Enlarged Not1c;e) c;iting
American Telephone and Telegraph ·Co. v. FCC, 487 F.2d 864, 879 (2d
Cir. 1973) (hereinafter Special Permission) .

92 ~ Mel v. FCC, 765 F.2d 1186 (1985); ~~, AT&T v.
FCC, 978 F.2d 7272 (D.C. Cir. 1992).
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wfi!believe that coinmission is permitted,as here; to modify the
specific con,tent re'quirements of tariffs. U .'

36. We also find unpcersuasive the suggestion that
section 203 confers nO greater power 'to mo4ify tariff content
requirements .than ,that granted t.o the ICC under a similar lCA
provision. 94 Al.tho'ugh courts sometimes find the ICA's language
instructive when construing the Communications Act, it has been
madf!} clear that "the FCC should not be restrict [edl ... to a course
of action that has been dictated by the requirements of the
t~ansportation industry. ,,95 In fact, the. fUI\damental statutory
$tructures of the ICA and the Communioations Act differ in
,ignifi¢~nt respects. In particular, the moto.r oarrier analogues

. t~oSecti()nS 203 (a) and (c) are contained in separate sections of
t-ne IC,1\-- 49 U.S.C. §§ 10762(a) (1) and 1()761(a),respectively.
Th.e motor carrier analog to Section 203 (b), . which provides
mociificationauthority, appears in ICA Section 10762 (d) (1) and
expressly applies only to the "requirements of this section
(10762 l . II Thus, on its face, the ICC' spower to modify ta~iff
requirements does not apply to Section 10761(a)'s command (akin to
that in section 203(c» that motor carriers "shall
provide ...transportation only if the rate for tohe transportat·ion
or service is contained in a tariff ...• "U By contrast, the
m6dification authority contained in Section 203(b) applies, by its
terms, to that requirement as well.

37. Significantly, the Commission has in the past held
:that its .own mOdification authority may differ from that granted
'to the ICA. n Moreover, we note that while the ICC has at times

...
. • '" 93 Thus, we do not conclude that the to~ission's section
203(b) modification authority has been eviscerated by the courts.
~AT&TReply Comments at 3-4, n.S.

~AT&T Comments at 8-9.

95 Report and Order, 7 FCC Rcd 8072,8076 (Citing General
telephone CO. of tile Southwest y. Y.S.,449 F.2d 846, 856 (5th Cir.
1971). .SAe. ... aw.AT&T v. FCC, 503 F. ~d 612, 616-17 (2nd Cir.
~974) (Section 203 of the Communications Act is "not ... a carbon copy
6f the Interstate Commerce Act. II

).

96 We note that it was for this reason the court struck down
, the.ICC's tariff content rule in 80;ylar Common' CArrier Confereng••
1U. Reqular Common Ca~rier Conference V. U.S., 793 F.2d 376, 37t.

97 Enlat:ged Notice at 616 ... 617. Similarly, while we note that
the courts have upheld rate range rules as adopted by the Federal
Energy Regulatory Commission when such rules required all rate.
below the maximum rate to be filed thereafter, we do not believe
the FCC is required to adopt such an approach. Associated Gas
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rejec~ed proposed tariffs containing a range of rates, it has also
found that tariffs containing a range of rates have had positive
effects on the marketplace. '8 We also find that unlike the range
of rate tariffs rejected in Regular Common Carrie; Conference,
where the court found that it was impossible to determine any rate
from the face of the tariff, under the rules we adopt today
permitting a reasonable range of rates, carriers are required to
set forth"a specified reasonable range of rates so that the zone
of rates could be determined from the face of the tariff."

38. We also disagree with those commenters that argue
that our proposed tariff content rules would negate the
nondiscrimination provisions of section 202 (a) of. the Act. Section
202(a) of the Act provides: "[ilt shall be unlawful for any common
carrier to make any unjust or unreasonable discrimination in
charges, practices, classifications, regulations, facilities, or
services for or in connection with like communication service ... "100

Of course, tariffs must not contain rates or practices that are
unreasonably discriminatory in connection with like services.
Significantly, the Commission has found in the Competitive Carrier
proceeding that carriers lacking market power, suc~ as the
nondominant carriers affected here, are presumptively unable to
engage in unreasonable discrimination. 101 Pre-effective tariff

Distributors v. FERC, 824 F.2d 981 (D.C. Cir. 1987), cert. denied,
485 U.S. 1006 (1988). In light of the likely lack of ability of
nondominant carriers to engage in unreasonable discrimination and
to charge unreasonable rate., we" believe it is unnecessary in the
communications context to adopt such a reporting system. Of
course, the Commission retains the authority to obtain additional
information from carriers regarding the precise rates charged
should it be deemed necessary. ~,~, Section 218, 47 U.S.C.
§218.

118 Regular COmmon Carri.r Canference--Petitian far QeclaratQry
Order--Range Qf piscQunts Ind CustQmer Accoun~ CQdes, 8 I.C.C. 47
(1991); Range Tariffs Qf All MQtQr CQmmQn Carriers--ShQw Cause

.Proceeding, 1992 Lexis 301 (December 23, 1992).

1111 The court in Regular CornmQn Carrier CQnference set aside
an ICC order that permitted freight forwarders subject to tariff
regulation to provide services to shippers at unpublished rates
determined by averaging prior charges to shippers. The court held
that it impossible to determine from the face of the tariff either
what the charged rate was, or what method was used to determine the
specified rate. i&a Regular Common Carrier Conference, 793 F.2d
376 (D.C. eir. 1986).

100

101

47 U.S.C. Sec. 202 (a) .

First Report and Order at 21, 31.
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103

102

review for nondominant carriers is therefore replaced by the
competitive market which properly controls the tariff rates and
structures proposed by such car~iers. Moreover, we stress that
the Commission retains its authority to investigate existing
tariffs after they take effect and to find them unlawful, and
retains its authority under section 208 to entertain complaints and
act accordingly.. 10 . .

3. Tariff form RI!lUirIlQ9n;.

a. Background

39. In the Notice, we tentatively concluded that
existing tariff form requirements applicable to nondominant
carriers,as adopted in Competitive Carrier, are unnecessary. 103

We stated that since.existing requirements were generally designed
for dominant carriers, they may be overly burdensome in light of
the less stringent tar~ff review standard used to evaluate
nondominant carrier filings. Consequently, we proposed to simplify
our existing form requirements for t~riffs of nondominant .carriers.
Specifically, we proposed to: a) require that nondominant carrier
tariffs and any updates to those tariffs be filed on three and one
half inch floppy diskettes; b) simplify the requirements for formal
transmittal letters; c) require carriers to indicate in their
tariffs, in whatever way they prefer, that new or changed material
is present; and d) permit carriers to state, in any form, tariff
charges and classifications, practices and regulations affecting
such charges as required under Section 203 (a) of the Act. We
invited parties to comment on the proposals set forth above and
solicited additional comment on any other alternative means to
reduce the administrative burdens on nondominant carriers.

b. Qomments

40. On the whole, commenters generally express support
for the proposed tariff form requir~ments for nondominant carriers
enumerated in the Notl~e. 104 Several commenters assert that the

~ 47 U.S.C. §208.

~ 8 FCC Rcd at 1397, .para. 12.

104 ~, SL..S...., AdHoc Comments at 6-10;ALTS Comments at 8-9;
Ameritech Comments at 3; Century Comments at 10; ELI Comments at
3: GCl Comments at 3-5; 1TAA Comments at 4-6; LinkUSA Comments at
4-7; McCaw Comments at 12-13; Mcr Comments at 9-17; MFS Comments
at 11; PacTel Comments at 8-15; Pilgrim Comments at 1; RCI Reply
Comments at 6; RGT Comments at 1; SBA Comments at 8-10; Sprint
Comments at 11-15; TCA Comments at 6; Teleport Comments at 1; TRA
Comments at 6.
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proposed form requirements would help to reduce both the expense
and administrative burdens associated with new tariff filings, by
providing nondominant carriers with the significant flexibility in
composing such tariffs. lOS Commenters also maintain that the
Commission has the legal authority under Sections 203 and 4Ji) of
the Communications Act to adopt its. tariff form proposals. 10 .

41. Certain commenters did Object, however, to the
particular format proposed. For example, GSA, Sprint, and TRA
object to the Commission's proposal to establish Word Perfect 5.1
as the word processing standard for all nondomiriant tariff filings
and contend that since many carriers do not currently use the Word
Perfect word processing program, they would have to incur· a
significant expense to convert to that format .107 They propose that
carriers be allowed to provide floppy diskettes in the American
Standard Code for Information Interchange (ASCII) format, which the
Commission could then easily decode and convert into a Word Perfect
document. 108 Sprint also urges that the current format of tariff
transmittal letters should be retained because it serves as a
valuable guide to changed tariff information. 109 Moreover, some
parties state that carriers should be given the option of either
continuing to file tariffs under the existing paper format or
filing under the floppy diskette format. 1W Finally, GSA u~ges the
Commission to require carriers to file tariffs on an electronic
bulletin board service (BBS) and to allow the general public access
to that BBS. 111

105 For example, APCC and LinkqSA state that such added
flexibility would reduce the substantial cost~ of the consultants
and attorneys usually needed to assist in complying with the
statutory tariff filing requirements, as well as paper and weight
based shipping costs. APCC Comments at 6; LinkUSA Comments at 5.

106 ~,~, AT&T Comments at 14-15; GCI Comments at 3-5;
Mcr Comments at 9-10.

107 ~ GSA Reply Comments at 12; Sprint Comments at 12; TRA
Comments at 6.

108
~.

109 Sprint Comments at 14.

110 ~, ~, GTE Reply Comments at 9; Sprint Comments at 12;
TRA Comments at 6. TRA also contends that should the Commission
adopt this proposal, the FCC should reduce the existing $490 filing
fee for floppy diskette filings and maintain the current fee
structure for paper filings. TRA Comments at 6.

111 GSA Reply Comments at 13-14.
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