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LORI LYNNE FORBES

KES COMMUNICATIONS, INC.

For Construction Permit for a
New FM Station on Channel 256C
in Waimea, Hawaii

To:

JOINT RBQUBST POR APPROVAL
OF SBftLBJIBIft' AGRBBJlBftS

KR PARTNERS (" KR " ), OS COJIIIURICATIORS, IRC. (" KES" ), and

LORI LYNBE FORBBS ("Forbes"), by their attorneys, ,and pursuant

to Section 73.3525 of the Rules, hereby respectfully submit

this Joint Request for Approval of Settlement Agreements, and

request that the Settlement Agreements attached hereto, which

accomplish a "global" settlement of this proceeding, be

approved by the Presiding Judge, that the Merger Agreement

between KR and KES be granted, that the amended Application of

KR be granted, that the Application of KES be voluntarily

dismissed pursuant to the KES-KR merger, and that the

Application of Forbes be voluntarily dismissed for the

consideration set forth in the Settlement Agreement between

KES, KR and Forbes.

shown:

In support whereof, the following is

No."'CIpIII~
lJItAICDE
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Introduction

1. This proceeding was designated for Hearing by the

Chief, Audio Services Division by Hearing Designation Order

released March 16, 1993. 1 The Applications of KR, KES and

Forbes are mutually exclusive with each other; only one

application can be granted. In the absence of a settlement of

a "global" or universal nature wherein KR and KES merge, and

the Application of Forbes is voluntarily dismissed, a costly

and time-consuming evidentiary hearing must be held before the

Presiding Judge.

The SettleJ8ent Agreements

2. The parties, upon discussions between principals or

their counsel, have concluded that the public interest would

best be served by settling this case, and permitting one

applicant, a proposed corporation consisting of certain KR and

KES principals, to go forward. To that end, KR and KES have

each executed a Merger Agreement with each other, whereby KR's

Julie K. 0'Connor and KES' s Karen E. Slade each propose to

become 50% equity owners in a newly formed Hawaiian

corporation. Said corporation will be the new Waimea

permittee. In addition, KR, KES and Forbes have each executed

a Settlement Agreement whereby Forbes agrees to voluntarily

dismiss her application for the monetary consideration set

forth in the Settlement Agreement. Attached hereto as exhibits

to this Joint Request are copies of the executed Merger

lDA 93-239, hereafter "Hoo."
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Agreement between KR and KES (Exhibit 1), and the Settlement

Agreement between KR, KES and Forbes (Exhibit 2).

Public Interest Showing

3. Grant of this Joint Request and Approval of the

Merger and Settlement Agreements attached hereto would serve

the public interest. The resources of both the parties and the

Commission would be conserved, and the community of waimea,

Hawaii would receive additional aural broadcast service at an

early date. The Presiding Judge, in his Prehearing Conference

on 18 May 1993 encouraged the Applicants to seek settlement of

this matter and to avoid litigation.

4. Also attached hereto as Exhibit 3 (Exhibits 3A

through 3C) are the Declarations of principals of each of the

three Applicants in this proceeding, stating why they believe

their respective settlements are in the public interest, that

they did not file their respective applications for the purpose

of reaching or achieving a settlement, and tha~ the settlement

agreement is the only agreement between the parties, no other

consideration having been paid or promised to be paid.

Dismissal of the Forbes Application

5. Pursuant to the terms of the Settlement Agreement

between KR, KES and Forbes, Forbes hereby respectfully requests

the dismissal of her Application, with prejudice, subject only

to the condition that the Presiding Judge grant this Joint

Request and approve the Merger and Settlement Agreements.
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Qualifications of Prevailing Applicant

6. The Chief, Audio Services Division, did not specify

any basic qualifications issues against KES. Although a

financial qualifications issue was specified against KR, the

proposed KR-KES merged entity has established financial

qualifications. See, Petition For Leave to Amend and

Amendment, filed concomitantly herewith. Accordingly, there

is no impediment to the immediate grant of KR' s Amended

Application, and it is so-requested.

Conclusion

WHEREFORE, the above premises considered, the undersigned

parties hereby respectfully request: ( 1) that this Joint

Request for Approval of Settlement Agreement be GRANTED; (2)

that the Merger Agreement between KR and KES be APPROVED; (3)

that the Settlement Agreement betweenKES, KR and Forbes be

APPROVED; (4) that KR's Amendment (to reflect the KR-KES merger

into a new Hawaiian corporation) be APPROVED; (5) that the

Application of Forbes be DISMISSED WITH PREJUDICE; and (6)

that the Amended Application of KR for Construction Permit be

GRANTED.

Respectfully submitted,

KR PAR'rRBRS

By:

4

rk Van Be
Waysdorf &
Suite 504
1000 Connecticut
Washington, D.C.
(202) 785-2870

Ave., NW
20036



August 23, 1993

OS COIIMORICATIONS, INC.

By: S?s. E~;;;.
Meyer, Faller, Weisman

, Rosenberg, P.C.
4400 Jenifer St., NW
Suite 380
Washington, D.C. 20015
(202) 362-1100

Ave., NW
20036
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MERGER AGREEMENT

190 P02/09

Thi8 Nerser ASr....nt dat..d B8 nf t.hi"~day of---'1M.4ust.".•
1993 ••t" forth the ter.. and enndit10ns upon which KIS,
COMMUNICATIONS INC. (hereinaft.r rp.t~rrp.rl ~o ~A KER), a California
oorpora.tion and KR PARTNIRS. (h.r.inaft.p'l" l"fIIi'P.'rl"fld to as KR) a
Ho.wa.ii partnerahip have ASl'.ed to a ••rler of thAi" t nt.f1rflRtll, that
if Approvod by the Federal Co••unie.tion8 COJUlias!on of VA,RM n.t.nn,
D.C. ("the Co••ioGion~) would effectuate ~ a.ttl•••nt ~gree.~nt

reached between theoo (U1d ot.hor applicant." tor .. construction
permit to operate a oo••ercial ra.dio bro~dca8t etation in Wai••••
Hawaii.

1. A. A new corport'l.lon aduill be tOl°Ill"U. in l.h~ State of Hawaii
which corporation shall be l.lle per... ! Lt."e oC FM ChaJUJel
288-C 1n Waimea, Hawaii ("the Station"). Thf:loL 1 L 1.1iJ in Lb.,
interest of each that sald new corporation qualify under
~ubcb.pter S of the Internal Revenue code. wh1ch
provis1ons inolude a requlreaent that each of the
sharehol.ders mu't be an individual and no corporation may
be a shareholder. KR and IES wi!! proaptly prepare, file
and use their best efforts to prosecute & Joint Bequest
for Approval of Agree.ent. ("Joint Request"), inoludin,
supportinl documents, &s required by Section 73.3&25 of
the FCC's Rules (47 C.F.R. Section 13.35Z6), which will
request FCC approval of this Alree.ent and the settlellent
agreement between KR, KIS and Forbes looking towards the
disltis8al of Forbes' Application. The partiel shall
concurrently request the suspeDsion of all procedural
dates pendine FCC action on the Joint Request.

R. SilllultllnltoulIIly wit.h thfl fi 1in. of t.hlt .Taint. lUIqUftfllt., KF.R
wi 11 I'fItC]1JARt. t.'hA Iii Rmi RRIl 1 of i t.R Appl i ~A.t.i on nont. ; nlAnt.
npon AP1"rt)val of thi. AgJ'eell~nt ~md accept.ance b)l' t.h. FCC
or its del.S~t~ of th....ndm.nt to KR'* A~~lic.tion, ••
provided in 8ubparagraph (c) below. which approval (.)
shall b.co~. Final, aa that t.r~ ia d.finod in Paragraph
2 of this Asre••ent.

c. At the time the: Joint Re~ue.t is filed with the FOC,
or aa soon the~o.tte~ &s is possible, KR shall tile with
t.h~ FCC an &.endaent to it. Appl ic.at ion ( the ,. KR
Amendment") eub.tit.utins New Co tor In a. the applioant,
o.lld up'.:m 4pprov$1 of this Agreelllent and di SJrIi.es&l of th$
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KES and Forbes Applications, deleting Nelson Parker as
principal and addlnl Slade as a principal of the
applicant. such that O'Oonnor and Slade ~ill each have
tifty ~reent (50K) of the ownership and votin~ ri.hts of
New Co (the "Amended New Co ApPlication"). The aaend••nt

to KR'e Applioation ahall alao contain tlur:h Ilridit.ionA,l
in.fo1"'mlltion ,Ut 1;' 1"A<;lui.,.Atf t.t' IIAJrf.'! t.he AJl4!!'nded N.w Co
ApIl' i nR.t.1..nn If.'!gl'l.fl po and t.l!'chnicaI17 c 0_:£11Itt. , aee.Qptablet,
and grantable un4er applicable FCC Rules.

D. KR~ KIS. O'Connor, and Slade ehall each u•• th.i~ b••t
.f'fortll to prepare and til. the m Amend••nt and t.o
pro••oute the ~.nded New Co Appliea~ion. KR and KES
shall t ..ediately make sood f~ith otforts to rC801ve any
qucationa or objections relatin, to ~he Amended New Co
Applioat.ion or tbis A,ree.ent in order to obtain pro.pt
FCC approval of; this A.reelDent.. accept.anc.e of the KR
A.endment~ and , ..ant of the Amended N~w Co AYlIlluHoL.lun.

8. It t.h~ FCC U1" iLtlI c.1ttl"II.L.~ h"lII Ilol; approved this
AMl'ee.enL, fccepted the KR Amendment, and ,ranted
the Amended New Co Appl1cat1on within six (6)
months from the effective date hereof, tben either
KR or XES, upon written notice to the other party,
may teralnate this Agree.ebt, and the parties shall
return to t~eir statuB ~ ~.

:

~. Condition. Ptec.dept to Iferg.r. The conBuJIIIlation of the mer.er
contemplated by this Agreeaent i8 continlent upon the FCC or its
delegate approving this A,reellent, accepting the KR AIIendJlent t

granting the Amended New CG Application, approvin, the settleaent
alreement amoDg KR t IES and Forbes, and dismissing Forbes'
Application, and such Order(s) or action(s) havin. become Final.
All ulled in this Agreellent,. an Order or action of the FCC or 1ts
dele,ate is Final when no judicial or adainlstrative
reconsideration. review. a~peal or rehearini is p.ndinl. and the
time for filinl or ,eek1n, judicial or adainistrative
reconsideration. r~view. a~p.al or rehearinl has expired.

3. Conduc:;t.of Part:ies. 1'hp. pArt. i ItR Rhlll1 nnnpAY.'Atp. wi th the othe'l"
in lood fAith An~ wit.h thA FCC or i~. del.sat. b7 expeditiouely
furnilithing t.O 4!!'Ileh oth.r and to the FCC o!' i till delesate, a. lila". b.
n.c.elleary I any add! t ional' information which re••onabl,. lIlay b.
required t and by perfor.inC all other acte re8eonably necessary ~o

effectuate and 1apl••ent t~i8 Agreement.

-2-
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4. ~epresent&tion8.. .Ind Warranti".

A. KR and O'Connor represent and warrant that i) they have
full power and authority to conau..ate the transaction.
~ontemplated in this Acree.ent; 1i) that they are not a
llJtT't.y 1".0. ot' bound by. an,. contract or instruaent or
.Ubjfll~t. t,n A.ny rA.d.....ictions which condition their ability
to ent.r into t.hisl A,rftANtnt. or perforll their obli,atlons
hereundeX'; iii) there arf!\ .nn *'~t.;onR, auita or
proc••dinsa pendin. or. to th.ir knowlAdaR. t.hT'~AtAnp.d
againlllt or affecting th... at law or in I!'t],u.ity OT' in A.ny
proceeding befor~ any govern..ntal depart-.nt,
oo...ioDion, board, bur.au, .gency, or other
inatrulIlcnta.li ty which would be rea.onably .:ltpected to
raise a disqualifying issue before tho FCC &S to th•• ,
with the exception of anT matters whioh may be or hOVQ
been ).'aised with reapecot to 1m'. Application; iy) the
exeCl.ltioll, delivery or perf'oraanee of this Agreeaent will
llUt. l.:ul1tllul. with or rellllult in the breoch of aD}" term,
cQIlditiun (U· pl'uvlt:llulJ or, VL' uOlli!tltute a default under,
or result in "be Cl'e~ l.loll or /iA1!~ 1 itUl J uba.L'IJ4t 0.1:"
encumbrance upon their aausetas or PlAl'lf\UUlL 1,.0 l.be Lerwtl uf
any trust asreement, 1ndenture. mortgage, collateral
assignment, deed or trust or other 1nstrument to wn1ch
el ther or them is a party or by which any ot their
property may be bound; and v) theT will use their best
efrorts to assign the agreeHnt to lease the antenna s1 te
specified 1n KR's ApPlication to New Co on ter.! and
conditions which are reasonably satisfactory to New Co
and its princip.ls.

B. KES and Slade represent and warrant that 1) they have
full power and authorit7 to consumaate the transactions
contemplated in this Alree.ent; ii) that they are not a
party to I or bound by, any contract or instruaent or
sub.iect to any Nlstrictions whicb condi tion their abili ty
to enter into this Aareeaent or perform their obli.ations
hereunder: iii) there are nn act.ionA ...nit.R or
pro~eArl1naR pAndina 0 .... , to th~i~ knnwl~d.~. thT'~~~AnA~

".llihAt. or Af"fltt"\t.in. t."'AIl R.t. lAW OJ" i.n At]uity or in flny
pT'Or.AAdi.ng bE'>fot:'e any ,ovl!!lrnll~nt.al depart.ent,
co.mia.ion I board I b\lr••l\~ I A~.ney. or other
inatrUIlQlhtality which would b~ rea"onably lItxpeotod to
1'*i8. a disqualifying i ••u. b.fore the FCC .e to the.,
with the exception of any a.ttera which _aT be or have
b.en raieed wlt~ reepeot to Kist. Application; iv) the
e~ecution and d6liver~ of this Agreement .nd perforaanoe
hercundc~ will not viol4tc any provioion of tho Artiolca
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of Incorporation or By-Law. ot' K!!:S and haa been duly
authorized by the direotors and stockholders of KES; and
v) the execution, delivery or perfor.anee of this
Agree.ent will not oonflict with or result in the breach
of any term, condition or provision of; or constitute a
default under, or result in tbe creation of anT lien,
charge or encumbrance upon their assets or pursuant to
the ter.s ot anf trust aareement, indenture, mort,ale,
collateral assignment, deed of trust or other instrument
to which either of them 1s a party or by which any of
their property .ay be bound.

~. ~hA rp.prARAntA~ion~ Ann wa~rAntie. made herein shall
survive the approval of this Agreement by the FCC.

~. B••,di.,. If any party to thil A.r••••nt tails to abide by tho
provisions of this Agree_eDt, then any party may instltute and
maintain a. prooeedina to compel opecific pertol"llancc of thia
Agreement by the one in default. The parties hereto acknowled.e

A. Karen E. Sl.de and Julie O'Oonnor hereby _sree that they
ahall be the initial sole shareholders ot said
corporation and do by their aeLIS ut "JLtf~ul.lll¥ I"b11ll
Agree.ent with its attachllents, hereby assign to said new
CU1·POL'tIol.ion to be formed any and all ri,hts that they Ilay
have in their respective applications for construction
per.1 t now pending before the Federal Co_unications
Commission for said channel.

H. The parties do hereby provIde that this alreeaent ahall
act as a subscription agreeaent for shares of stock in
aa1d. new corporation to be formed and do herebY' agree
that said corporation shall be operated pursuant to the
ter.s of the shareholder a,ree.ent, a copy of which is
attached hereto as Exhibit "Af't fully executed by the
partiesf The form of By-Laws that the new corporation
shall adopt in order to effectuate this Her~er A~re•••nt
is attached hereto as Exhibi t "B". Subject to co_ission
approval, the parties hereto and each of their respective
individual principals hereby Alree to take all necessary
steps to effectuate this Herter Alreement and th~

alreements identified herein and to consummate the aerger
in all respects ~thereof. NO~R of thft p~rti~R hA~~tn n~r

any of their respective individual principals will hinder
or dftl Ay t.h.. nnnRlIInmA.t,inn of t.his Merger Agr•••ent or any
agreement identltied herein by any action on their part
or by any omi.s!on or fAilure to act on their part.

-4-



AUG 10 '93 12:27 GALINDO AND FOX 170 P06/10

6. The parties alree that the new corporation to bA 1o~m~d ~h~ll

have common vat i.n, Rtoek And eall.on non-vnt. i nl Rt,nnlr RR
permit.t.f!ci unt:!ltr t.htll MA\"li; RlIRinp.RR CnY'po1'9.t.ion J,&Wlil. At the
nutFutt., only r.nlllRinn vnt.ing Rt.nr.lr ahall hI!!" iliU,up.d. in 8'1ual
rIUlRhAl" of Aharfl!fil t.f.\ 'lC.ftren E. Slad. and to Julie 0 I Connor. The
remainder of the voti~s .tock and th. non-votinl .tock 8h.ll
be held in re••rve ifor future isulI\.&ances should auch b.
required. No turther~8uch stock i.auanc. , ~h.tb.r votins or
non-votins. 8hall be i~.u.d .tter the initial i.auance unlese
authorized by aaventT percent (701) aajority of the ehare& of
all clasees 'UI that. tor.. if;! dofined in the Articles ot
Incorporation. Each· share of co••on atook in tbe initial
iaeuance shall be i~e~ed for the aa.e subaeription price.

7. The Articles of Illco).·poratiol1 and By-Lawtl u! til" CUl'ilUL'BLioll

.,hall provide for l;;umulll.tlvt/ voLlu¥ foJ,' l.he bQl,:u"d of directors
only.

8. The parties hereto have agreed to re1aburse another applicant
for th1s channel, namely Lori Lynne ~orbes. in the total su.
of $32 I ~OO. 00. Each o~ t.he individual pr1ncipals herein agree
that the1 shall be re8~ons1b!e tor fifty percent (50X) of such
total relmburieaent under the following plan as approved by
the COII.ission: ..

I

a) Initial parment total is $17,eOO.Oo payable by each of
Karen E. Slade rand Jul ie O'Connor in the allount of
$8,750.00 each;

b) Five (C) months after the date of FCC approval an
additional $5.00Q.00 shall be paid ($2,500.00 each):

c) Ten (10) month. after FCC approval an ~dditinnRl
$S.OOO.OO ($2.500.00 each) aha].l be p~id; Rnd

;

d) Fifteen (15) .onth~ Rftp.~ F~r. approyal th. final
'5,000.00 ('2,50Q.OO AR~n).

A~ thp. timp. of th. tinal principal pay.ent, the individual
rrinci~ala herein ah.~l a180 pay to Lori Lynne Forbe& the Bum
of six percent (6X) in~ereat on the unpaid principal fro. and
.fte~ the initial pay$ent of $17,600.00. Said fundina qhAll
be aecured. Th. fUDct!ns tor t.ho three r;1ubacquent pA:racntts
ahall b. a.cured b~ O'9onnor plaoing aoid funds into an cecrow
account and Karen E. Slade ~holl submit ~ letter of credit. to
guarantoe tho portormanoe of her $7,876.00 ehare.

~

-6-
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9. The equity capital to be raised by meang of the sublcription
agreement contained h~rein shall be set UP as tollows:

(1) Formation of the new cor~oration: $2.500.00 each shall
be paid into the corporation to open accounts and purchaae
stock. The balance of capital shall be determined by
subsequent alreement of the parties.

These funds and contributions shall be made by the parties in
anticipation of nec.ssary expense. of construction and
operation of the stat~on.

10. F&ilure to meet a oapital call when due will rCDult in the
forfeiture of the subscription ri.hts to purchase the co.man
stook attributable to the pQrti.culaJ' ca.pital call b7 t.he
breachin, shareholder except such common stock which has been
declared fully paid and non-assessable. Each IlIhareholdor
shall have a period of ninety (90) days in which to aeet a
capt tal call frOID the date the .hal'etlUldel'z:I (,!tt l.el'.lne to
require additional capital contributions. If any shareholder
he.$ not, wit.hIn tsl:Alui 11ll1etLy (90) day period paid to the
corporation the amount ot the capital call in effect (a "Non
PIA,y In~ oSbu,l'ebulder"), then any other shareholder aay pay to
the corporation the amount of the capital call not paid by the
Non-Paying Shareholder. In the event that the corporation is
to issue additional stock in the corporation in return tor the
capital contribution, ~hen the Non-Paying Shareholder shall
not be entitled to receive said stock. and any shareholder who
pays the capital call not paid by the Non-Payinl Shareholder
shall receive said stock. In the event the corporation is not
to issue additional stock in return tor the capital call, then
the amount ot the capttal call paid by any shareholder
following a Non-Paying Shareholderis failure to pay the
capital call shall be' treated as a loan to the corporation,
which shall accrue interest at the annual rate ot 6% until
repaid. If non-pay.ent of a capital call occurs, and there is
more than one other shareholder other than the Non-Payin,
Shareholde~t then the ri.hts of the other shareholders
provided in this para,raph to pay the oapital call not paid
shall apply ~~ tQ the owner8hip intp.rAMtR of all nth~~

shareholders electing to pay the unpaid capital call.

11. It is ant;~;pllt.fui t,hFl.t adciit.ionAl financing will b. obtained
trom various financial institutions and individuals and
RCl,l1ipmfl!l'lt !;ul1\pliera tdro .x~n••• r.!at.intt to con"truction and
operation of the station. With respect to such financinll the
parties hereto agr•••• follow.:

-6-
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1'1.. perRona) GUArante'll. Supply .of Collate.ral ..A Calh. Each
9hJ.l.T"fIlhn IdRl" (i.) a,rees and ...rees to liCuarantee personally
such InR.nR nr 11nftR of credlt. but only in an a.aunt equal
to ••ch shArAhnlrl~r'R respective pro rata percentage
own~r.hi~ of the norpnrAt1nn, and only if suoh personal
suarantee is r.l'luirl!!d h,. 11. lf1tndel" or eQuipllent supplier. or
(ii) in lieu of a Iutrll'nnAl luarantee, any shareholder
.gr••• and agre.e to provide addl~ion&l ~apital in cash
(whioh will b. treated .a a loan to the norpor&tion on the
same tcraQ Bnd conditione .a the financing extended h,. th~
lender or equlpmen~ Dupplier) or a pledBe of a oertificate
of depoei t or pl'o'Y'ision of 4n irl'evooable 8tandby letter of
credit in an amount e~ual to the pro rata portion of 8ueh
finoncin, for ~hi~h the shareholder woqld bo othol'wise
r~Bpon.ible under this provision.

b • .0 Lhcz' B"5Iu.ln,w,mkll. etc. S\lbJect to parasraph 11 (a)
abo\fe; each tshu,J"eholder alrees and alJ'ees to cooperate in
procur1nl or providing fund. lleCellUUU:,y tUL' t.h~ cOlltitruction
and operation or the statlon. This may include pled~e~ or
the shares or corporat10n stock hel~ by such principals
as security for such loans or equlpment leases.

12. The Board of Directo~8 of the corporation shall conslst or at
least three (3) persons and not more than seven (7) persons.
The parties agree that there shall always be an uneven number
of board me.bers. The Board of Directors may appoint an
executive coamlttee of the board consisting of two or more
members of the Board ot Directors.

13 .I8l.t1.e.i ..nd Function1lU( ot the Board: Matters of si~nificance

in con8truction and operation of the station, incllldin.
without Ii.itationa, matters concernina overall operations.
financinl and financlal performance ot the station shall be
referred to the Board of Directors for final approvAl and
decision. The part1~R airft~ thAt KA.l"An R. Sl~rl~ ~h.l) h~

Chili l"m#ln nf t.hA "R1'l1'l.T'n A.nd RA"'U'Al NA.na.'fI!!l" nf t.hl!'! stat ion
opera.t.ed by the corporation. Th. IIarti•• funh.r _gr•• that
Julia O'Connor ghall b~ the P~.5id.nt of the corporation and
Ihall carry the further title of O~ration. Director. One
yea~ fro. the date of the Shareholdere' Agreement, and on eaoh
Bucceeding anniversAry, ~he Board of Directors of the
cOl'porBtion mBy cleqt to on4nICo the offioe posi tiona. job
titles ~nd duties ot the eharcholdero 4D oct forth in thio
parasraph and the Shareholders' Agrc¢mcnt.

-7-
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14.

15.

16.

17.

18.

a~Raratl Int,reata: Subject to paraaraph 15 of thil Merler
A,;reeaent, the separate intereste in the present coapetlng
applicants, KR PARTNBRS and IES. INC. a.1 be allocated .aong
the resvective individual owner. and partners aa they ahall so
deter.ine. it beiD" understood and agreed that unle.s and
until action is taken to i.ple.ent direct ownership of coamon
~tock in the new corporation to be tor.ed. eaoh of eaid prior
Antitip.R RhAl} hold equal interests in the ap~lication8 until
t.he FClt; RpprnvA.l and formation of the new corporation.

Th. parti•• asre. tbet thQY will cau•• KR PARTN~RR AnN KF.~.

INC. to c •••• to exist aa gep.rate owner. of intere~t~ in thp.
appl ication effectivo upon FCC approval of thia settl.lllent for
the etation and that direct o~nerahip of the co••on stock of
the corporation to be fo~••d aball be beld by Karen B. Slade
Bnd Julie O'Connor.Sueh direot ownership shall continue the
parties rights ~nd oblisntionD pUrDUo.nt to this Merger
Alreellent.

The reetriction siainat aale ot stock in ~he new corporation
to be fOI'med is set for-tb in the Sharebolder Acree_ent
KLlKubed beL·t!Lu Kit Ex.hilJIL fiAtt aud tully eAeclolted by JULIE
O'CONNOR .nd KARI~ E. SLADE.

Articles and If-LIKB: Provisions contained in the Certificate
ot Incorporation and By-Laws or the corporation to be formed
shall be consistent with the provisions or this Merger
Agreement. 1n the event of any discrepancy, the terms of thlS
Merger Agreement shall control and the parties hereto agree
that such articles and by-laws ah.all be aaended b1 thea
forthwith to coincide with the teras contained herein.
Amendment of the Certificate of Incorporation and the By-Laws
shall require a seventy peroent (101) vote of eacb class of
stock of votinll share's, with respect to anr provision relating
to the issuance of common stock or any other security of the
corporation to be formed, including the terms and conditions
upon which such oommon stook or any other security 1s issued
and the number of authorized and issued shares, c1A8ses ot
com.on stock or any other security of the corporat1on to be
formed. the nuaber in teras of directors. any organic chan,e
in the By-Laws and any provision that imp]e.entA or relAt~R to
a.ny p-rov:igion nf thi'f~ Ml!'lr'ftl" A,rp.emp.nt. Thp. C~rt.if;~"t.f'! of
TT\~OrporAt.ion Itnd Ry";I,ilWR of t.hfl ~orpo'r"'At.ion Ahll.ll ; n no AVAnt.
prov; Nfl! for RtAlgfl!~Ari tp.rmR or othp.r C11IlRR i fi cat. i onA of
directors.

Han.'PRlnt Plan: Prior to the co...nee••nt of the operation
of the atation b¥ thl oorporation to b. formed, the Bo.rd of
Directore of the corporation aay, if it 80 determines, develop
a m~nn~cmQnt plQn whioh oontninc tho goals and objectives of

-8-
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the corporation, outlines the proposed or,&nizational
structure ot the corporation. includinl Axec.utiva and .enior
management personnel; provides, ••ODI other thin,s, tor ranges
of salary and other forms of co.pAnR~tion and b.n.tits for
executives, senior Management and other key per~onneI,

outlines a financial plan for the corporation. to include,
amonl other thingB, provision for f1nancinl of capital
construction to and oPA~ation of the atation, otQteaents ot
dividend policYi and provides tor periodic financial review of
station operati on~. Tij.. develop.ent of such Q, manaleJlen't plan
1s not a condition precedent to any oblilation of e1ther party
and will hA qol.ly at ~h. option of the Board of Directors vt
the corporation, opera~inl by majority vote.

, g. Pledge to Third p.rti~li: Should an,.. of the CO....WOll H.-tock 1n
the corporation be pled,ed pursuant to the terms of this
Ner,.~ A3rooment. ~hen the co••on atuuk u~· uther securities
which are so pled.ed shall be held by a third party havin, no
oonnection with eithet ottb~ 1"IU·1..188 hereto (except as a
lender), includin, but· not 11.ited tOt 8 reputable financial
or aimilar inlSti tutl0J"l ·"".l·uv.1dinl said aervlces in the ordinary
course of buainess. Any pledle agreem.ent under which any
com.on stock ill the corporat10n is pledled t shall provide for
a reasonable notice ot default and a reasonable opportunity
for eit.h~.l· lJH.rl,y hereto to cure lJa1d defau.L t before action to
foreclose under said pled.e agreement .ay be coamenced.

20. prolgt1on of 8ale.s l frQfits: It is the intention of the
parties hereto that during any period in which Julie O·Connor
or Karen E. SIade~ is a shareholder of the corporation, the
corporation shall undertake to promote and enhance the station
revenues and prof!ts in: a lIlanner consistent with the goals and
objectives of the stat~on.

21. The parties have .,reed to avoid an irrevocable deadlock on
matters of fundaaental 81~nilicanoe to the corpor4t.ion hy th~

use of an uneven nuaberiot directors, notwithstanding that the
Board of Directors ahall at all timeR unrlA~~ate all .ttortQ
necessary or appropria~e to preserve the corporations assets
and ~oodwl11. includinl wi thout. 1i lIi.tation, congtruct ion of
the station in a timely fashion. and operation of the station
in accordance wi.t.h t,h~ :rlllt:!!s of t.he FCC and aood bueine~ns

judsment.

22. Anv Rh.~Ahnlri~r mRV R~'An~ ~.mb ~~~.r to ~"~~ha•• all o£ ~h.

oommon stook held by anr oth.r .har.hold.~. Any eUQh offer
must b~ in writin~, .uat ol'.r to pur~h••••11 or Lhe ul~~r
.narenO!Qer·s or ~nareholder's coaaon stock and .uat prQv1de

-~-
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23.

24.

25.

26.

27 _

28_

for paYMent of the offer price (if the otfer is accepted) in
cash as is set forth in the Sharebolders A.reeaent attached
hp.r~to. S~id payment shall be Bade and the time ~erlod. tor
payment. ~hA,11 -,u-1 RI! f1'oll the date of final approval by the FCC
of the tran~actJ,nn. if Rur:h B.pproval 1s required. and it not
required. then from the dat.1I! of Ril'nfllt.urf'! of the contract by
the la.t party to sign.

Modifioation, in WrUJ.Al~ No ..endllent, aoditication or
QttQmptcd waiver of theprovi.iofts berein .hall b. bindin, on
either pQrty unloaa Bot forth in writini and ai.ned by the
authorized representAtive of oaoh party O~ the parti••
the.Belves.

'W'litr.Lyer. Ftt..Llut"t! ut allY party to co.plain of any act or
omi881on on Lhe p~rL or ~ny uLh~~ party in breaoh o( this
AlreelDent I no mat LeI· llow lou~ lbe aI~.lUtf fUKy (;unl.!uullt I shall not
be eleemed to be a waiver 01' any rlghl.l$ bf:.u:-euudttr. Nu WKlvti'L'

by any party a~ any time, express or implied. or an~' breach or
any provision of this Agreement, aball be dee.ed a waiver ot
any other provision of this Asreellent or a consent to any
subseQuent breacb ot the same or other provisional

Severability. If any provision of this Agree.ent shall be
held unenforceable by the FCC or an)" court of competent
jurisdiction, the reaaln1n, provisions shall remain in full
force and effect.

Notice: Whenever provision ie ••de for notification herein,
such notification shall be ••de in writinl by registered mail
at the addre8ses Bet forth in Exhibit 'tA".

'I'M" A,r~~lftfrnt. llIhl111 htl! tlOnRt.ruAn Ann l.nt.p-rprfllt.fItd ; n
A.nr.nrrlllnnp. wi t.h t. hp. RuhRt.A.nt. ; VA A.nrl i nt.p.."nA,l 1A.WR of t.hp. Rt.A,t.A
of liawAi i aJ"d A.r.~('ll'd:ing t.o t.hfl! .1 A.WR of thfl! Rt.A,t.A ot H"wlI.; i
without r.eArd to eortfliet ot law rul~s.

The parties hera to and th.ir r ••pectiv. ittdividual principal.
agree to maintain the new corporation to b. fora.d &8 duly
qUAlified and cxiat.inQ undor t.U1d in acoordanoe with the
internal 1.,.,15 ot the State of Ha.wo.i i at Gll tiDlOD. The
provieiona ot this acree.ent and the ShAreholders A,rec_ant
shall be bindinl up:on an,. party or p&:I':'tiel!J puroh••ing or
otherwi$e Acquiring coamon stock in the corporation.

-10"
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29. Separate Expeples: Each of the parties hereto shall bear its
.eparate coste and expenses of proeecutinl i til- respective
application until the ~ffectlve date of the merler pursuant to
this Merger A,reement. Subsequent to the etfective date of
the merler, the costs and expen.es of the new corporation to
be formed effectuatinl the merler and the costs and expenses
ot construction and operation ot the station-shall be borne by
the parties to this Merger Agreement as set forth in this
Agreement.

30. Merlor: The parties aJree to prepare and enter all other and
further alreements and take all other .tepa realonablT
neces.ary for the con.umaat1on of the mer,er contemplated by
this Agreeraent t includln, wi thout 11m!tat ton , the Sharebolders
Agreement referred to herein. The parties agree to fora the
new corporation within 20 day_ following the date upon whioh
th1a Merger Alreement'1s approved by the FCC.

31. This Merger Alreement may be executed in multiple counter
parts.

32. Each of the partie. hereto or their authorized reprelentativeB
represent that it or it_ representative has the full aer.er
power and authority required ot 1t to execute this Merger
A,reeaent.

KES, INC. by Karen E. Slade

-

~

-11-
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29. Separate Expenses: Each of the parties hereto shall bear its
separate costs and expenses of prosecuting its respective
application until the effective date of the merger pursuant to
this ~erger Agreement. Subsequent to th~ effective date of
the merger, the costs and expenses of the new corporation to
be formed effectuating the merger and the costs and expenses
of construction and operation of the station shall be borne by
the parties to this Merger Agreement as set forth in this
Agreement.

30. Merger: The parties agree to prepare and enter all other and
further agreements and take all other steps reasonably
necessary for the consummation of the merger contemplated by
this Agreement, including without limitation, the Shareholders
Agreement referred to herein. The parties agree to form the
new corporation within 20 days following the date upon which
this Merger Agreement is approved by the FCC.

31. This Merger Agreement may be executed in multiple counter
parts.

32. Each of the parties hereto or their authorized representatives
represent that it or its representative has the full merger
power and authority required of it to execute this Merger
Agreement.

KR PARTNERS, by Julie
O'Connor

Nelson Parker

-11-
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flor

(N~i~ Lu be chosen)

~s AGRE!MfNT is entered into this "~ day of
'f4,Cbs.;eT I 199..1..., by and, among .Jul1e k. o'connor and Karen Slade

(httnn,fl.er reterred to as "ShareholderCs)"), Who are all of the
Shttf'.,hu1ders 01" Hpa11 ar~dc••'t1n. CQllRAnYL loe. I a Hawaiian
c;,;oq"or-l:ltiol1 (here1na'ter reerred to as "corporation"').

RECITALS

The Shareholders believe ,that it i. important to prepare this
Agreement pursuant to the ~jDII' Corporation' Act to
ev; dence the i r des f r. to prov • or t. r permanent emp 1oyment and
their ag....em.nt concernin'Q the management and contro' of the
affairs of the Corporation,' including but i1Qt 1imfted to management
of its busi~es81 d~v1s1on bf its profits/~trd distribution of its
assets on 1, Qui dat' on. '. :.."/

IT IS THEREFORE AGREED:

I

B04RO OF nTRFCTOR~

(Al Each ~hftrRholrlAr Aha" vote for dir8~torQ oT the CorDoration.
All regulAr mAAt1ng~ ¢f directors and Shar.holdors aro hereby
waiv8d. nur;nG the ,term of thi. loroliilment. thw directors
shel' hA rfitArtnl'iRibleto, wh.re appropriatQ:

i
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(1 )

(2)

(3)

Dot~rm1n$o in gopd -f.ith the "current aseete" of the
Corporation rel~tive to corporate distributions as
re~uired by the ~aw.iian 8uain••• corporation. Act;

Cause an annual t.port to bo oant to tha Shareholdera not
later than one h~ndred twenty (120) days after the close
of the f i sea1 year. un' ••• such t"Q(lU; ,..mont h.~ boa"
expressly waive~ in the Bylaws of the Corporation; and

After fi1ing the Corporation's original Articles of
Inoorporation anC1 thereQfter eu, required, file. on f1 form
prescribed by [the State of Hawaii, a statement
designating an _gent for service of proGe55 as reQuired
by Hawaii Law, and containing:

(a) The pres$ntly authorized
Corponlt1olt' $ U In:JC.;\,or"!S·

I '

number of the

(b)

(e)

Ttl~ flames and complete bus1ness or residence
addresses Qf the directors of the Corporation;

The names; and complete business or residence
addresses of the corporation's Chief Executive
Officer, s~cret4ry, and Chief Financial Officer;,

(e)

(d)

(f)

The street:address of the Corporation's principal
executive qffice.

If the ad~ress of the Corporation's principal
execut; ve off ice is not 1n Hawsii, the street
address off the Corporat ion's pr inc1pa' bus'i n888
office in Hawaii, if any: and

A st8.tement of the general type of bus; ness whi ch
constitutes the principal puainess activity of the
Corporatiori. ~

<;r

;:'\,~

Elect Directors; the number ot'.hich shall be uneven at
all times with' minimum of thr."" (~) Rnd A f'M.x;mum of
seven (7). The' parties mustjgintly elect the third,
fifth. or seventh director A~ ~~A ~~~~ may b~.

i :."
','tV.',.

2
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PRESIDENT; AS OPERATIONS MANAGER
CHAIRMAN AS GENERAL MANAGER

(B) Julie O'Connor shall be the President of the ComnBny. who
sha 11 be the chief ooer~tions offlcer of the r.o,."nr~t; on.
Karen Slade sha" be the ChairMan of the COmnAny. who shall bQ
the Reneral managing officer of thA r.orpnr~~;o". The Chairman
shall have control over and thR mBnRgAmAnt of the day-to-day
ocerations of the hlJ~inAAA and affairs of t.he Corporation,
except that thp. fo"ow1ng actions aha" r.Quir~ the writt.en
aoproval of ~hp. holde~8 of not lees than seventy percent (70.)
of t.hA nlJt.IIltanding shar•• of' the Corporation ontit'ed to vot.e:

(1) Employment of officQr$ as set forth in Sootion II of this
Agreement;

(2) Exocution of oontraet~ which cannot be performed within
one (1) year from the date of execution or involvtl
extraordi nary co"""'; tment~ on the par t vr L.tl~ Cur~un:tl.. ion:

(3) Chl1ng* or the Ytmc:H'ttl L.YJ,Jtt of business activity of the
Corporat iV11 i

(4) Enl.r'y 'int.o a partnership or s1m11ar
f'tt 1Gil, ions" i p :

business

(~) Indemnification pursuant to Hawai; Law which is hereby
waived.

APPROVAL OF SHAREHOLDERS

(C) Notwithstanding the ptrovisions in Sections I(A) and 1(8) of
this Agreement, the w~itten consent of seventy percent (70~)

of the Shareholders sHall be reQuired to approve the ro1'ow1ng
actions: '

(1)

(2)

(3)

(4)

(6)

M.r~ers or conso1idationa involving the Corooration;

Amendments or recea1 of the Articles of Incorporation 0'
the COl"'nor~t.ion:

Issuance of shares of any class or other rights re1atino
to the ; SCllanee of shar.. of t.h. Corporat; on ;

Transfer of .", or subetanti.'1y a", the a.$et~ of the
Corporation;

,
Vo' unto.r)' d i sso1ut i on of the Corpon-:.t ion pVrQUClnt to
Ilawai i low. ..

3
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(A)
I

Subjoct to any cmp' OyMOtlt agl"ccmonto oxocutod concurront 1y
with this Agreement .nd to the ~rov1sions of Section III of
this Agreement I"e1atl.,g to tOl"mination of omp1oYl'IlOnt. tho
Shareholders shall be :employed as officers of the Corporation,
in the oap~city specf.';ed below and at the indicated annual
salary, for 60 long ~8 they individually devote their full
time and best effort~ to the Corporation'$ business, do not
engage in any competing business. and satisfactorily perform
the duties set forth in thie Agreement, theil" individual
employment contracts, and the Articles of Incorporation and
the By1aws of the Co~poration.

One (1) year rrQlII l..h" ~al." uf th'is Shareholders'
Agreement, and on succeeding anniversary, the Board of
Oi rector'b uf t..he codporation may elect to change the
office positions, jObftitles and duties of the individual
5hlir"eholders as set 1Qrth in 'the Merger Agreement between
the Shareholders and in Sections I and 11 of this
Agreement.

NAMt: TITLE! ANNUAL SALARY

"JUlie O'Connor Pre8i~nt

Karen Slade Gener.l Manager
To be deter.tined
To be determined

(B) Each Shareho1 der aha 11 repay the Corporat i on any amount
of comoensation which the Internal Revenue Service has
determined to be nondeductible because excessive.

(el The title, duties. and the other terms of emoloyment.
including the annua' sa1ary, as set forth in this
Agreement and the other above-mention~rfcio(';tJmFl"t.~. may be
altered by the written unan1mouj consent of the
Shareho~dere. The in i;t ia 1 duti filS IInd.'.:tJ-AnnrH;;'i hi 1 it i &s of
Jul ie 0 Connor and K~ren Slade shal1,:Il,e as follows:

; ",:'/
". 'I)

(1) The r8sponsibi lities of th$,' President and chief
oDerations off,oAr••JuliA O'CQflnor. aha" incl udliit , but
not be limited ~o, the fo'1ow1~g:

(8) Deve.lop St't i on sound thtoudh se' eet programmi ng
efforts. :PrQgram mua1 oa~ formll.t to meet torget
aUdience needs;

(b) Maintaining successful staff production
cehoduloo/porformQnoea and program logging;
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(e)

Cd)

(e)

(f)

(g)

(h)

Inc1ude ~sBignmGnt of production ~o air
per8onalit1~s, coordination with traffic and aales,
consultation ·w11:.h the Gales IstQff in commeroial
developmentr

, supervision, and promotions rotations;

Coordination of other programming projects as
aoolgned; ;

~

Assume r ••ponsibilit.ies in al-eas or: Ntlw~,
engineerin~, production. and public affairs
personnel development, consistent monitoriny uf
the Stat;o~ for creative Quality control, and
conducting' production crit'iQut:~, fJf"vynlmming
meetings, and seminars;

,
i ~Sc:hedulingand timely execution of promot,onal and

IAtln;tU:I,mJ i ~ i~19 events;

Record and ma1ntai n compl et.e ti Ie ; no 'I udi og
cassette tape and written instructions on a'l
Station promotion (inc Judes "On-Ai r" contests and
promot ions )i;

Represent ~he Station in planning and development
of promot ions w1th eli ents and outs 1de commun; ty
organizatiQne:

( i ) Research ' and
opportun; t 1188;

present special promotional

(j) Maintain and be responsible for an updated FCC
reQuired p~b'ic file;

,

(k) Supervise ~nd maintain the ascertainment filA Bnrl
insure the timel in... of the collection of the
ascertainm$ht documents:

, ~ .
( 1 )

(m)

(n)

j.... I

Overs•• the' 1molementation:'and c:::r!=l~t.;on of "On-Ai r"
and ."Off-A1r" promot1ons;:wa1es, programming, and
publ1C ser~lce): j

"News souteing" III.nd mldnta;ning the highest
possible listening lev.ls~through the consistent,
acnurAtA. ahd 1.0ft1 oa~hQr(hg. writing. production.
and relating of informAtion of interest and
imnor~ftn~e !to tarD.~ aUdi~nc.;

Th~ creat; y.. accurat.. and legal and off; e i ont
scheduling of al' broadcast elements and generation
and m.int8~anc. of resu1ting program logo;

5
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(2) The respongihilirtiAR 0" the Cha;,.man and genera' managing
officer. Karen Slade, shall include, but not be limited
to. the following:

bymarket
,

(8) MAX;mi?fI! 'profit.. 811dienc., and
p08ition1n~ the Station correctly;

(b) Develop and supervise sufficient and effective
business p~aeticoQ;

ec;:) Supervh~o ongoing conduct of busine8& functlons,
including, 'but not limited to: Budget development,
genera1 .ccoun't; ng, fi nane i a 1 records and
report i ng, :credi t. and collect ion;

Cd) Monitor, evaluate, and interpret of financial
reporta/da1;.8 and trenda to incorporate inl.u uvttr-tlll
business plan;

(e) Insuring t~e fulfi'lment of FCC legal and ethical
obl Iytsl,iun~;

,
(f) D8v8lupment. superv1s1on. and achievement ot budget

and revenu~ targets;

(g) Function as national and local salee manager for
5t.l!2t 1on;

(h) Maintain D~imary responsibility for generation of
revenue v i ~ reta i 1. agency, and d·j rect eli ente 1e;

I

(i) Coordination of national rep. sales activities,
inCluaing ~4k1n9 key advertising calls;

(j)

(k)

Responsibl~ for the successful growth and
development of the Station 8nd the individual
members of:the staff.

Analysis of market conditions, budget planning, and
revenue projection;

(1) Conduct we4tkly individual planning R8tli~;OnA wit.h
account ex~cutives to set target accounts and goal
objectives~

(m)
;

To strateg:'ize on oroblAm A~r.nunt.s and Qs:t",b';ch
rates; .

Cn) Ongoing ~v81uation8 of account executives'
orl)gress, from monitoring 90a1 $t.atus, billing,
competitiv. account activity, and collections
.fforts;

6


