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JOINT REQUEST FOR APPROVAL
__OF S A S

KR PARTNERS ("KR"), KES COMMUNICATIONS, INC. ("KES"), and
LORI LYNNE FORBES ("Forbes"), by their attorneys, and pursuant
to Section 73.3525 of the Rules, hereby respectfully submit
this Joint Request for Approval of Settlement Agreements, and
request that the Settlement Agreements attached hereto, which
accomplish a "global" settlement of this proceeding, be
approved by the Presiding Judge, that the Merger Agreement
between KR and KES be granted, that the amended Application of
KR be granted, that the Application of KES be voluntarily
dismissed pursuant to the KES-KR merger, and that the
Application of Forbes be voluntarily dismissed for the
consideration set forth in the Settlement Agreement between

KES, KR and Forbes. 1In support whereof, the following is

shown: j)J
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Introduction

1. This proceeding was designated for Hearing by the
Chief, Audio Services Division by Hearing Designation Order
released March 16, 1993.'% The Applications of KR, KES and
Forbes are mutually exclusive with each other; only one
application can be granted. 1In the absence of a settlement of
a "global" or universal nature wherein KR and KES merge, and
the Application of Forbes is voluntarily dismissed, a costly
and time-consuming evidentiary hearing must be held before the
Presiding Judge.

The Settlement Agreements

2. The parties, upon discussions between principals or
their counsel, have concluded that the public interest would
best be served by settling this case, and permitting one
applicant, a proposed corporation consisting of certain KR and
KES principals, to go forward. To that end, KR and KES have
each executed a Merger Agreement with each other, whereby KR’s
Julie K. O‘’Connor and KES’s Karen E. Slade each propose to
become 50% equity owners in a newly formed Hawaiian
corporation. Said corporation will be the new Waimea
permittee. 1In addition, KR, KES and Forbes have each executed
a Settlement Agreement whereby Forbes agrees to voluntarily
dismiss her application for the monetary consideration set
forth in the Settlement Agreement. Attached hereto as exhibits

to this Joint Request are copies of the executed Merger

‘DA 93-239, hereafter "HDO."
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Agreement between KR and KES (Exhibit 1), and the Settlement

Agreement between KR, KES and Forbes (Exhibit 2).

Public Interest Showing

3. Grant of this Joint Request and Approval of the
Merger and Settlement Agreements attached hereto would serve
the public interest. The resources of both the parties and the
Commission would be conserved, and the community of Waimea,
Hawaii would receive additional aural broadcast service at an
early date. The Presiding Judge, in his Prehearing Conference
on 18 May 1993 encouraged the Applicants to seek settlement of
this matter and to avoid litigation.

4. Also attached hereto as Exhibit 3 (Exhibits 3A
through 3C) are the Declarations of principals of each of the
three Applicants in this proceeding, stating why they believe
their respective settlements are in the public interest, that
they did not file their respective applications for the purpose
of reaching or achieving a settlement, and that' the settlement
agreement is the only agreement between the parties, no other

consideration having been paid or promised to be paid.

Dismissal of the Forbes Application

5. Pursuant to the terms of the Settlement Agreement
between KR, KES and Forbes, Forbes hereby respectfully requests
the dismissal of her Application, with prejudice, subject only
to the condition that the Presiding Judge grant this Joint

Request and approve the Merger and Settlement Agreements.



Qualifications of Prevailing Applicant

6. The Chief, Audio Services Division, did not specify
any basic qualifications issues against KES. Although a
financial qualifications issue was specified against KR, the
proposed KR-KES merged entity has established financial
qualifications. See, Petition For Leave to Amend and
Amendment, filed concomitantly herewith. Accordingly, there
is no impediment to the immediate grant of KR’s Amended

Application, and it is so-requested.

Conclusion

WHEREFORE, the above premises considered, the undersigned
parties hereby respectfully request: (1) that this Joint
Request for Approval of Settlement Agreement be GRANTED; (2)
that the Merger Agreement between KR and KES be APPROVED; (3)
that the Settlement Agreement between KES, KR and Forbes be
APPROVED; (4) that KR’s Amendment (to reflect the KR-KES merger
into a new Hawaiian corporation) be APPROVED; (5) that the
Application of Forbes be DISMISSED WITH PREJUDICE; and (6)
that the Amended Application of KR for Construction Permit be
GRANTED.

Respectfully submitted,

KR PARTNERS

rk Van Be , Esq.
Waysdorf &
Suite 504
1000 Connecticut Ave., NW
Washington, D.C. 20036
(202) 785-2870



August 23,

1993

KES COMMUNICATIONS, INC.

By: <:::E;

Ca¢y S. Tepper, Esq.

Meyer, Faller, Weisman
& Rosenberg, P.C.

4400 Jenifer St., NW

Suite 380

Washington, D.C. 20015
(202) 362-1100

LORI RBES

. Alperf, Esg.
Floor

1250 Connectlc Ave., NW
Washington, D.C. 20036
(202) 637-9158




EXHIBIT No. 1

(Merger Agreement Between KR and KES)
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MERGER AGREEMENT

This Merger Agreement dated as nf thin_JlIﬁ_day of e
19093 sets forth the terms and conditions upon which KES,
COMMUNICATIONS INC.(hereinafter referred to as KFES), a Califorais
corporation and KR PARTNERS, (hereinafter rveferred to as KR) a
Hawaii partnership have agreed to a merger of thair interests, that
if approved by the Federal Communications Commission of ¥ashington,
D.C. ("the Commicsion") would effectuate a settlement agreement
reached betwcen these and other applicents for & construction
permit to operate a coumcrcial radio broadcast ststion in Waimea,
Hawaii,

The parlies hereto agree as followa:

1. A, A new corporallop shall be formed in the Btate of Hawaii
which corporation shall be Lhe permiliee of FM Chuuuel
256~C in Waimea, Hawaii ("the Station").That iL is in Lhe
interest of each that sald new corporation qualify under
Subchapter 5 of the Internal Revenue Code, which
provisione include a requirement that each of the
shareholders mnust be an individual and no corporation may
be a shareholder. KR and KES will promptly prepare, file
and use their best efforts to prosecute a Joint Request
for Approval of Agreements ("Joint Request”), including
supporting documenta, as required by Section 73,3825 of
the FCC's Rules (47 C.F.R. Section 73.35256), which will
request FCC approval of this Agreement and the settlement
agreement between KR, KES and Forbes looking towards the
diamissal of Forbes’' Application. The parties shall
concurrently request the suspension of all procedural
dates pending FCC action on the Joint Request.

R. Simultaneounaly with the filing of tha Joint Raguaest, KES§
will raguart tha dirmiraal aof its Application econtingent
upan approval of thia Agreement and acceptance by the FCC
nr its delegate of the amendment to XR's Application, as
provided in subparagraph (c¢) below, which approvel (&)
shall become Final, as that term is defined in Paragraph
2 of this Agreement.

C. At the time the Joint Requent is filed with the FCC,
or as soon therdafter as is poassible, KR shall file with
the IFCC an eamendment to its Application (the "KR
Amendment" )} substituting New Co for KR as the applicant,
and upun approval of this Agreement and dismissal of the
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KES and Forbes Applications, deleting Nelson Parker as

principal and adding 8lade as a principal of the
apprlicant, such that O'Connor and Slade will each have
fifty percent (50X) of the ownership and voting rights of
New Co (the "Amended New Co Application”)., The amendment

to KR'e Application shall also contain auch additional
information as iR required to make the Amended New Co
Application lagally and technically complete, acceptable,
and grantable under applicable FCC Rules,

D. KR, KES, O'Connor, and Slade shall each ugze their best
efforts to prepare and file the KR Amendment and to
prosecute the Ambnded New Co Application. ER and KES
ehall immadiately make good faith cofforts to recsolve any
qucations or objecctions relating to the Amended New Co
Aprlication or this Agreement in order to obtain prompt
PCC approval of this Agreement, acceptance of the KR
Amendment, and grant of the Amended New Cu Applicalion.

E, If the FCC our ilws delegale has nol approved thias
Ajrecaent, sccepted the KR Amendment, and granted
the Amended New Co Application within six (6)
months from the effective date hereof, then either
KR or KES, upon written notice t¢o the other party,
may terminate this Agreement, and the parties shall
return to t@eir status quo ante.

2o ! . The consummation of the merger
contemplated by this Agreement is contingent upon the FCC or its
delegate approving this Aireenent, accepting the KR Amendment,
granting the Amended New Co Application, approving the settlement
agreenent among KR, KES and Forbes, and dismissing Forbes’
Application, and such Order(s) or action{a) having become Final.
As used in this Agreement, an Order or action of the FCC or its
delegate is Final when no judicial or administrative
reconsideration, review, appeal or rehearing is pending, and the
time for filing or gdeeking Judicial or administrative
reconsideration, review, appeal or rehearing has expired.

3. Conduct of Partieg. The partier rhall noaparate with the other
in goad fatth and with the FPCEC or its delegate by expeditiously
furnishing to each other and to the FCC or ita delegate, as may be
necessary, any additional information which ressonably may be
regquired, and by performing nll other acts reasonably necegsary to
effoctuate and implement this Agreement.
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Representations and Warranties.

A,

KR and O’'Connor represent and warrant that i) they have
full power and authority to consummate the transactions
contemplated in this Agreement; ii) that they are not a
party to, or bound by, any contract or instrument or
subject to any rastrictions which condition their ability
to enter into this Agreamant. or perform their obligations
hereunder: 1ii) there are na actiong, guits or
proceedings pending or, to their knonwladge, threatened
againat or affecting them at law or in equity or in any
proceeding before any governmental department.,
comminsion, board, bureau, agency, or other
instrumcntality which would be reasonably expected to
raise a dismqualifying iapuc boforec the FCC ae to thenm,
with the exception of any matters which may be or have
been raised with respect to KR's Application; iv) the
execution, delivery or performance of this Agreement will
nol conflictl with or result in the breach of any term,
condilion or provislun of, ur constitute a default under,
or result in Lhe cirestlon of any llien, charge or
encumbrance upon their assetis or pursuanl to Lhe Lerms ol
any trust agreement, indenture, mortgage, collateral
assignment, deed of trust or other instruwment to which
either of them is a party or by which any of their
property may be bound; and v) they will use their best
eftorts to assign the agreement to lease the antenna site
specified in KR’s Application to New Co on terms and
conditions which are reasonably satisfactory to New Co
and its principals.

KES and Slade represent and warrant that i) they have

full power and authority to consummate the transactions
contemplated in this Agreement; ii) that they are not a
party to, or bound by, any contract or instrument or
subject to any restrictions which condition their ability
to enter into this Agreement or perform their obligations
hereunder;: 1iii) there are no actiong, sunita or
proceedings pending or, te their knowledge, thraataned
againat ar affacting tham at law ar in equity ar in any
proceading before any governmental department,
copmission, hoard, bureau, agency, or other
ingtrumentality which would be reasonably expected to
raige a disqualifying issue before the FCC ag to them,
with the exception of any matters which may be or have
been raised with respect to KE8's Application; iv) the
execution and ddlivery of this Agreement and performance
hercunder will not violate any provigion of the Articlen

-3
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Q.

of Incorporation or By-Laws of KkS and has been duly
authoriged by the directors and stockholders of KES; and
v) the execution, delivery or performance of this
Agreement will not conflict with or result in the breach
of any term, condition or provision of, or constitute a
default upder, or result in the creation of any lien,
charge or encumbrance upon their assets or pursuant to
the terms of any trust agreement, indenture, mortgage,
collateral assignment, deed of trust or other instrument
to which either of them is a party or by which any of
their property may be bound.

The reprasantations and warranties made herein shall

survive the approval of this Agreement by the FCC.

5. Remedieg. If any party to this Agreement fails to abide by the
provisions of this Agreement, then any party may institute and
maintain a procoeding to ocompel ppecific performance of thiso
Agreement by the one in default. The parties hereto acknowledge

A.

Karen E, Slade and Julie Q’Connor hereby agree that they
ahall be the initial sole ahareholders of said
corporation and do by their acls uf execulLlag Lhis
Agreement with its attachments, hereby assign to said new
corporalion to be formed any and all rights that they may
have in their respective applications for construction
permit now pending before the Federal Communications
Commission for said channel.

The parties do hereby provide that this agreement shall
act as a subacription agreement for shares of stock in
sald new corporation to be formed and do hereby agree
that said corporation shall be operated pursuant to the
termg of the shareholder agreement, a copy of which is
attached hereto as Exhibit "A", fully executed by the
parties, The form of By-Laws that the new corporation
shall adopt in order to effectuate this Merger Agreement
is attached hereto as Exhibit "B", Subject to commission
approval, the parties hereto and each of their respective
individual principals hereby agree to take all necessary
steps to effectuate this Merger Agreement and the
agreements identified herein and to consummate the merger
in all respects .thereof. None aof thea partieas haretn nor
any of their respective individual principals will hinder
or delay tha conrummation of this Merger Agresment or any
agreement identified herein by any action on their part
aor by any omigsion or failure to act on their part,.

-4~
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The parties agree that the new corporation to he formed rhall
have common voting =atock and common non-voting atnck AR
permitted under the Hawaii Ruainesr Corporation laws. At the
outret., only common voting stoeck shall be issued, in equsl
numhar of ahares to Karen E. Slade and to Julie O'Connor. The
remainder of the voting stock and the non-voting stock shall
be held in reserve for future issuances should such be
required. No further:such stock issuance, whether voting or
non-voting, shall be issued after the initial issuance unlesa
authorized by seventy percent (70X) majority of the shares of
all clasees aes that torm im defined in the Articlea of
Incorporation. Each share of common stock in the initial
iasuance =zhall be 1saued for the same subscription price.

The Articles of Incorporation and By-Laws vl the curporalion
shall provide for cumulalive volling for Lhe board of directors
only.

The parties hereto have agreed to reimburse another applicant
for this channel, namely Lori Lynne Forbes, in the total sum
of $32,500.00. Each of the individual principais herein agree
that they shall be responiible tor tifty percent (50%) of such
total reimbursement under the following plan as approved by
the Commission:

a) Initial payment total is $17,500.00 payable by each of
Earen E. Slade 'and Julie O'’Connor in the amount of
$8,750.00 each;

b) Five (5) months after the date of FCC approval an
additional $5,000.00 shall be paid ($2,500.00 each);

<) Ten (10) monthi after FCC approval san additional
$5,000.00 ($2,500.00 each) shall be paid; and

d) Fifteen (15) ménthn after PO approval the final
$5,000.00 ($2,500.00 aacrh).

At the time of the final principal payment, the individual
principals herein shall also pay to Lori Lynne Forbes the sum
of gix percent (6%) interest on the unpaid principal from and
after the initial pnyﬂont of $17,800.00. Said funding shall
be secured. The funding for the throc oubacquent paymcnts
gshall be gecured by O’Connor placing asaid funds into an cecrow
account and Karen E, Slade shall submit a lctter of credit to
guarantce the pcrforménoc of her $7,875.00 share.
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The equity capital to be raised by means of the subscription
agreement contained herein shall be set up as follows:

(1) Formation of the new corporation: $2,500.00 each shall
be paid into the corporation to open accounts and purchase
stock. The balance of capital shall be determined by
subsequent agreement of the parties.

These funds and contributions shall be made by the parties in
anticipation of necessary expenses of construction and

operation of the station.

Failure to meat a capital call when due will reosult in the
forfeiture of the subscription rights to purchase the common
gtock attributablc to the particular capital call by the
breaching shareholder except such common stock which has been
declared fully paid and non-assessable. Each shareholder
shall have a period of ninety (90) days in which to meet =a
capital call from the date the sharehvlders delermine Lo
require additional capital contributions. If any shareholder
has not, within uuid ninely (90) day period pald to the
corporation the amount of the capital call in effect (a "Non-
Paying Shugeholder"), then any other shareholder may pay to
the corporation the amount of the capital call not paid by the
Non-Paying Shareholder. In the event that the corporation is
to issue additional stock in the corporation in return for the
capital contribution, then the Non-Paying Shareholder shall
not be entitled to receive said stock, and any shareholder who
pays the capital call not paid by the Non-Paying Shareholder
shall receive said stotk. In the event the corporation is not
to issue additional stock in return for the capital call, then
the amount of the capital call paid by any shareholder
following a Non-Paying Shareholder’s failure to pay the
capital call shall be treated as a loan to the corporation,
which shall accrue interest at the annual rate of 6% until
repaid. If non-payment of a capital call occurs, and there is
more than one other ghareholder other than the Non-Paying
Shareholder, then the righta of the other shareholders
provided in this paragraph te pay the capital call not paid
shall apply pro rata to the ownership interasts of all ather
shareholders electing to pay the unpaid capital call.

It is anticipated that additional financing will be obtained
from various financial institutions and individuals and
equipment suppliers for expenses relating to construction and
oparation of the station. With respect to such financing, the
partieg hereto agree as follows:
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13.

a. Persanal Guarantees. Supplv of Collateral & Cash. Each
shareholder (i) agrees and agrees to gRuarantee personally
such lnans or lines of credit, but only in an smount equal
to each shareholder's respective pro rata percentage
ownership of the anrparation, and only if such versonal
guarantee is required hy a lender or equipment supplier, or
(ii) in lieu of a persanal guarantee, any shareholder
agrees and agrees to provide additional capital in cash
(which will be treated as a loan to the corparation on the
same terms and conditionse ag the financing extended hy the
lender or ¢quipment cupplier) or s pledge of a certificate
of deposit or provision of an irrevocable stendby letter of
credit in an amount egual to the pro rata portion of such
financing for which the shareholder would be otherwise
responsible under this provision.

b. QLhes Reguirvments, etc. Subject to paragraph 11(a)
above, each shurebolder agrees and agrees to cooperate in
procuring or providing funds necessary fur the construction
and operation of the station. This may include pledges of
the shares of corporation stock held by such principals
as security for such loans or equipment leases.

The Board of Directors of the corporation shall consist of at
least three (3) persens and not more than seven (7) persons.
The parties agree that there shall always be an uneven number
of board members. The Board of Directors may appoint an
executive committee of the board consizting of two or more
members of the Board of Directors.

Duties and Functioning of the Board: Matters of significance
in construction and operation of the station, including
without limitations, matters concerning overall operations,
financing and financial performance of the station shall be
referred to the Board of Directors for final approval and
decisgion. The parties agrea that Karen E. Siade sahall hm
Chairman of the Roard and Ganeral Manager nf the gtation
aperated by the corporation. The parties further agree that
Julie O'’Connor shall be the President of the corporation and
ghall carry the further title of Operations Director. One
vear from the date of the Shareholders’ Agreeoment, and on each
pucceesding anniversary, the Board of Directors of the
corporation may cledt to ohange the officc positionc, job
titles and dutics of the sharcholdera an set forth in thiso
paragraph and the Sharcholders’® Agrecment.
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14,

15,

16,

17.

18.
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Separate Interests: tSubJect to paragraph 15 of this Merger
Agreement, the separate interests in the present competing

applicants, XR PARTNERS and KBRS, INC. may be allocated among
the respective individual owners and partners as they shall so
determine, it being understood and sgreed that unless and
until action is taken to implement direct ownership of common
gtock in the new corporation to be formed, each of said prior
antities ahall hold equal interests in the applications until
the R0OC approval and formation of the new corporation.

The parties agree that they will cause KR PARTNERS and KES,
INC. to cease toc exist ams separate owners af interesta in the
application effective upon FCC approval of thias settlement for
the station and that direct ownership of the common gtock of
the corporation to be formed shell be held by Karen E. Slade
and Juliec O'Connor. Such direct ownership shall continue the
partice rights and obligationo purnuant to this MNerger
Agreement.

The reatriction against sale of stock in the new corporation
to be formed is set forth in the Shareholder Agreement
altuched herebo as Bxhibil "A" aud fully executed by JULIE
O°'CONNOR und KAREN E. SLADE,

- : Provimsions contained in the Certificate
of Incorporation and By-Laws of the corporation to be formed
shall be consigtent with the provisions of this Merger
Agreement. in the event of any discrepancy, the terms of this
Merger Agreement shall control and the parties hereto agree
that such articles and by-iaws shall be amended by thea
forthwith to coincide with the {erms contained herein.
Amendment of the Certificate of Incorporation and the By-Laws
shall require a seventy percent (70X) vote of each class of
stock of voting shares, with respect to any provision relating
to the issuance of common stock or any other mecurity of the
corporation to be formed, including the terms and conditions
upon which such common stock or any other security ia issued
and the number of authorized and issued shares, classes of
common stock or any other security of the corporation to be
formed, the number in terms of directors, any organic change
in the By-Laws and any provision that implements or relates to
any provision of thia Merger Agreeament.. The Cartificate of
Tneorpoaration and Ry-laws af the corporation shall in no avent
provide for ataggered termse or aother alassifications of
directaors.

: Prior to the commencement of the operation
of the atation by the corporation to be formed, the Board of
Directore of the corporation may, if it ec determines, develop
a managcemont plan which contains the goale and objectivee of

-
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19.

20,

21.

22.

the corporation, outlines the proposed organigational
atructure of the corporation, including executive and senier
management personnel; provides, among other things, for ranges
of salary and other forms of compenration and benefits for
executives, genior management and other key personnel,
outlines a financial plan for the corporation, te include,
among other things, provision for financing of capital
congtruction to and operation of the station, statements of
dividend policy; and provides for periodic financial review of
station operations. The development of such o management plan
is not a condition precedent to any obligation of either party
and will he solely at the option of the Board of Directors uf
the corporation, operating by majority vote.

i 'g: Should any of the common stock 1in
the corporation be pledged pursuant to the terme of this
Merger Agreoment, then the common stuck ur other securities
which are so pledged shall be held by a third party having no
conncction with eithet of Lhe pasiies hereto (except as a
lender), including but not limited to, a reputable financial
or similar institution pruviding sald services in the ordinary
course of business. Any pledge agreement under which any
common stock in Lhe corpcration is pledged, shall provide for
a reasonable notice of default and a reasonable opportunity
for either parly hereté to cure said default before action to
foreclose under said pledge agreement may be commenced.

3 ] jtg: It is the intention of the
parties hereto that during any period in which Julie 0O'Connor
or Karen E, Slade, is a shareholder of the corporation, the
corporation shall undertake to promote and enhance the station
revenues and profits in a manner consistent with the goals and
objectives of the station.

The parties have agreed to avoid an irrevocable deadlock on
matters of fundamental gignificance to the corporatiaon by the
use of an uneven number of directors, notwithstanding that the
Board of Directors shall at all times undertake all efforts
necesgssary or appropriate to preserve the corporations assets
and goodwill, including without limitation, construction of
the station in a timely fashion, and operation of the station
in accordance with fh# ruleg of the FCC and good buginese
judgment .
t

Any sharehnldar may at any ¢ime affor to punrchase all of the
common stock held by any other sharehoclder. Any such ¢ffer

aust be in wr1t1n must uff-r to purchase all of ihu uth
sharenoider s or hareholder common 8tock and mus prov1
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23,

24,

35.

26.

27.

23,

for pavment of the offer price (if the offer is accepted) in
cash as is set forth in the Shareholders Agreement attached
hereto. Said payment shall be made and the time periods for
payment. shall arine from the date of final approval by the FCC
of the trangaction, if such approval is required, and if not
required, then from the date of mignature of the contract by
the last party to sign.

Hgﬂiiigﬁ&igni_jJL_ﬂnifin‘3 No smendment, modification or
attempted waiver of the provisione herein shall be binding on
either party unlens sot forth in writing and signed by the
authorized represcntative of ecach party or the parties

theaselves.,

Yalver. Failure of any party to complain of any act or
omission on the purl of uny uther party in breach of this
Agreement, no matter how long Lhe same wmuy counllinue, shall not
be deemed to be a waiver ¢of any righls hereundur. Nou waliver
by any party at any time, express or implied, or any breach ol
any provision of this Agreement, ahall be deemed a waiver of
any other provision of this agreement or a consent to any
subsequent breach ¢of the same or other provisions.

Severability. If any provision of this Agreement shall be
held unenforceable by the FCC or any court of competent
Jurisdiction, the remaining provisions shall remain in full
force and effect. '

Notice: Whenever provision is made for notification herein,
such ncotification shall be made in writing by registered mail
at the addresses set forth in Exhibit "A".

Thieg Agreemant shall he construad and interpreted in
arcordance with the suhastantive and internal lawr nf the State
of Hawaii and accarding to the laws af the State nf Hawaii
without regard to conflict of law rules,

The partiaes hereto and their respective individual principals
agree to maintain the new corporation to be formed as duly
qualificd ond ce¢xioting under and in accordance with the
internal laws of thc £tate of Hawaii at all timen. The
provisions of this agreement and the Bharcholders Agrcoment
shall be binding upon any party or parties purchasing or
otherwise acquiring tommon stock in the corporation.
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29,

30.

31.

32.

Separate Expepges: Each of the parties hereto shall bear its
separate costs and expenses of prosecuting its reapective
spplication until the effective date of the merger pursuant to
this Merger Agreement. Subsequent to the effective date of
the merger, the costs and expenses of the new corporation to
be formed effectuating the merger and the costs and expenses
of construction and operation of the station shall be borne by
the parties to this Merger Agreement as set forth in this
Agreement. :

Merger: The parties agree to prepare and enter all other and
further agreements and take all other steps reasonably
necesgsary for the consummation of the merger contemplated by
thies Agreement, including without limitation, the Shareholders
Agreement referred to herein. The parties agree to form the
new corporation within 20 days following the date upon which
this Merger Agreement is approved by the FCC,

This Merger Agreement may be executed in multiple counter
parts.

Each of the parties hereto or their authorized representatives
represent that it or its representative has the full merger
power and authority required of it to execute this Merger
Agreement.

KES, INC. by Karen E. Slade Karen E. Slade

PARTNERS, by Julie ie O'Connor
‘*Connor

%@2 & Dpmnre (fotii & O Copnar>

Nelson Parker

-]~



29.

30.

31.

32.

Separate Expenses: Each of the parties hereto shall bear its
separate costs and expenses of prosecuting its respective
application until the effective date of the merger pursuant to
this Merger Agreement. Subsequent to the effective date of
the merger, the costs and expenses of the new corporation to
be formed effectuating the merger and the costs and expenses
of construction and operation of the station shall be borne by
the parties to this Merger Agreement as set forth in this
Agreement..

Merger: The parties agree to prepare and enter all other and
further agreements and take all other steps reasonably
necessary for the consummation of the merger contemplated by
this Agreement, including without limitation, the Shareholders
Agreement referred to herein. The parties agree to form the
new corporation within 20 days following the date upon which
this Merger Agreement is approved by the FCC.

This Merger Agreement may be executed in multiple counter
parts.

Each of the parties hereto or their authorized representatives
represent that it or its representative has the full merger
power and authority required of it to execute this Merger
Agreement.

/KﬂS, INC. By Karven E. Slade Karén E. Slade '

KR PARTNERS, by Julie Julie O’Connor
O0’Connor ’

Nelson Parker

-11-
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1

SHAREHOLDERS® AGREEMENT

for
HAWAILI BROADCASTING COMPANY, INGC.

(Naime Lo be chosen)

THIS AGREEMENT 18 enterad into this IlﬁHL day of
ég.ggar_ , 1993 , by and among Julie K. O Connor and Karen Slade
(hereafler referred to as “"Shareholder(s)”), who are ali of the

Sharetivlders of Ww a Hawaiian
corporation (hereinafter referred to as “Corporation™).

RECITALS

The Shareholders believe that it is important to prepare this
Agresment pursuant to the or to
avidence their desire to provide for their permanent employment and
their agreement concerning the management and control of the
affairs of the Corporation, including but not 1imited to management
of its business, division of its profits '*,*nd distribution of its
assets on liquidation.

IT IS THEREFORE AGREED:

Ce

I
BMRD OF DIRF(‘TORS

(A) €Each Sharaholdar nha13 vote for dirogtorc of the Corporation.
A1l ragular maatings 6f directors and Shareholders are hereby
waivad. Nuring the term of this Agreament, the directors
shall ha responsihle to, where appropriate:
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(1)

(2)

(3)

(4)

oa
-3
i
i
£
—
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Determine 1in gopd faith the “current assets” of the
Corporation relative to corporate distributions as
reguired by the Hawaiwan Businees Corporationg Act:

Cauge an annual roport te be sant to the Shareholders not
later than one hiindred twenty (120) days after the close
of the fisca) yoar, unless such raguirement has been
expressly wa1ved in the Bylaws of the Corporation: and

After filing the Corporation’s original Articles of
Incorporation and thereaftar as requ1red, file, on a form
prescribed by ithe State of Hawaii, a statement
designating an qgent for service of process as required
by Hawaii Law, &nd containing:

(a) The presént1y authorized number of the
Corputatiun s Jdireciors; i :

(b) The namas‘ and complete business or residence
addresses of the directors of the Corporation;

(c) The names' and complete business or residence
addresses of the Corporation’s Chief Executive
Officer, Sdcretary, and Chief Financia) Officer;

(d) The street address of the Corporation’s principal
executive qgffice.

(e) If the address of the Corporation’s principal
executive office is not 1in Hawaii, the street
address of the Corporation’s pr1ncipa1 businass
office in Hawaii, if any; and

(f) A statement of the general type of business which
constitutes the principal bus1ness activity of the
CGrporation. i

Elect Directors, the humber of: upich shall be uneven at

all times with & minimum of thrhé (3) and a maximum of

seven (7). The parties must Jointly elect the third,
fifth. or sevenﬁh director as hha cAase may be.
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PRESIDENT. AS OPERATIONS MANAGER
CHAIRMAN AS GENERAL MANAGER

Julie O’Connor shall be the President of the Company, who
shall be the chief operations officer of the Corparation.
Karen Slade shall be the Chairman of tha Company, who shall be
the general managing officer of the Corparation. The Chairman
shall have control over and tha managamant of the day-to-day
operations of the husinass and affairs of the Corporation,
except that the follawing actions shall reguire the written
approval of the holders of not less than seventy percent (70%)
of tha cutstanding shares of the Corporation antitled to vote:

(1) Employment of officers as set forth in Scetion I of this
Agreement;

(2} Exoccution of contracts which cannot be performed within
one (1) yesar from the date of execution or involve
extraordinary commitments on the part of Lhe Curpuralion;

(3) Changs of the yaneral Lype of business activity of the
Corporatiovn; '

(4) Entry into a partpershtip or simtlar business
relationship;

(5) Indemnification pursuant to Hawaii Law which is heareby
waived.

APPROYAL OF SHAREHOLDERS

Notwithstanding the provisions in Sections I(A) and I(B) of
this Agreement, the written consent of seventy percent (70%)
of the Shareholders shall be regquired to approve the following:
actions: '

(1) Mergers or consolidations involving the Corporation;

(2) Amendments or repeal of the Articles of Incorporation of
the Corporation:

(3) 1Issuance of shares of any rlass or other rights relating
te the issuance of shares of the Corporation;

(4) Transfer of all, or gubstantially all, the agssats of the
Corporation;

(6) voluntary dissoiution of the Corporation pursuant tao
ttawaii Law. :

i
W
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(A)

(8)

(c)

1T
EMPLOYMENT OF SHAREHOLDERS

1

Subject to any cmployment agroomonts executed concurrontly
with this Agreement and to the provisions of Section III of
this Agreement relating to termination of ocmployment, the
Shareholders shall be employed as officers of the Corporation,
in the capacity specified below and at the indicated annual
salary, for so long gs they individually devote their Tull
time and best efforta to the Corporation’s business, do not
engage in any compating business, and satisfactorily perform
the duties aet forth in this Agreement, their individual
employment contracts, and the Articles of Incorporation and
the Bytlaws of the Coﬁporation.

One (1) year f(rom Lhe dJdute of this Shareholders’
Agreement, and on succeeding anniversary, thae Board of
Directurs of Lhe corporation may elect to changa the
office positions, jobititles and duties of the individual
shareholders as set farth in the Merger Agreement between
the Shareholders and in Sections I and II of this
Agreement. g

NAME TITLE | ANNUAL SALARY
Julie Q’Connor President To be determined
Karen Slade General Manager To be determined

Each Shareholder shall repay the Corporation any amount
of compensation which the Internal Revenuse Service has
determined to be nondaductible because excesaive,

The title, duties, and the other terms of employment.,
including the annua) salary, as set forth in this
Agreement and the other above-mentioned documants, may be
altered by the written unanimoug consent of the
Shareholders. The initial duties andiyhsponsihilities of
Julie O'Connor and Karen Slade shall“pe as follows:

H AR

(1) The responsibilities of théf?President and chief
operations officer, .lulia O’Copnor, shall include, but
not be limited to, the followidg:

(a) Develop Station sound thtoudh selact programming

efforte. Program musical format to meet target
audiencs needs;

(b) Maintaining successful staff production
cchedules/porformancea and program logging;

4



AUG 1@ *93 12:37

(e)

(d)

(e)

(f)

(ag)

(1)

{m)

(n)

-
=
1
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Include aseignment of production to air
personalities, coordination with traffic and sales,
consultation with the sales ;ataff 1in commercial
development, supervision, and promotions rotations;

Coordination of other programming projects as
assigned; ;

Assume reaponawb111t1es in areas of: Nuws ,
engineering, production, and public affairs
personnel development, consistent monitoring of
the Station for creative quality control, and
conducting production critiques, programnming
meetings, and seminars;

Scheduling and timely execution of promotional and
merchandis ing events;

Record and maintain complete fijle including
cassotte tape and written instructions on all
station promotion (includes "On-Air” contests and
promotions);

Represent ﬁhe Station +in planning and development
of promotigons with clients and outside community
organizations;

Research ' and presant special promotional
opportunities;

Maintain and be responsible for an updated FCC
required pub1ic file;

Supervise and maintain the ascertainment file and
insure the timeliness of the collection of tha
uscertainment documents;: .

0verqpo the 1mo]emontation and craation of "On-Afr"
and "Off-A{r" promotions Qa]es, programming, and
public service); 3 '

“News sourcing” and maintaining the highest
possible listening levels'through the consistent,
accurate, and legal gathering, writing, production,

and re1attng of 1information of interest and
impaortance to target audinnco,

The croat1ve accurate, and legal and efficicnt
scheduling of all broadcast elements and generation
and maintoqanco of resulting program logs;
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(2)
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The resnonq1h111+1ns of the Chairman and genaral managing
officer, Karen Slade, shall include, but not be limited

to.
(a)

(b)

(e)

(d)

(e)

(r)

(g)

(nh)

(i)

(3)

(k)

(1)

(m)

(n)

the following:

Maximize ?nrofit. audience, and market by
positioning the Station correctly;

Develop and supervise sufficient and effective
bugsiness pract1ces.

Superviae ongoing conduct of business functions,
including, but not limited to: Budget development,
gecheral acoounting, financial records and
reporting, credit, and collection;

Monitor, évaTuate, and interpret of financial
reports/data and trends to 1ncorporate intu vverall

business otan, ' i

Insuring tne fulfiliment of FCC 1ega1 and ethical
ub1|guL|una.

Davalopmen@. supervision, and achievement of budget
and ravenue targats;

Function as national and local sales manager for
Station;

Maintain Dfimary responsibility for generation of
revenye vig retail, agency, and direct clientele;

Coordination of national rep. sales activities,
including making key advertising calls;

Responsiblé for the successful growth and
development of the Station and the individual
members of'the staff.

Analysis oF market conditions, budget planning, and
revenue proaect1on,

Conduct weekly individual planning smssions with
account exécutives to set target accounts and goal
objectivesﬁ

To strategvze on problam accounts and establish
rates;

Ongoing dvaluations of account executives'
progress, from monitoring goal status, billing,
competitivé account activity, and collections
efforts;



