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I. JW:lOOR)

1. This Notice of Prqgosed Rule MIkiN (Notice) proposes policies and
roles for inplenenting advanced televisicn (A'lV) service in this country. 1
It is the fourth in a series of Cormdssion actions designed to refine and

1 ATV refers to any television technology that provides iItproved audio
and video quality or enhances the current television broadcast system. The
existing broadcasting system is referred to as NTSC, after the National
Television Systems Ccmni.ttee, an industry group established in 1940 to develop
technical standards for television broadcasts and which reconvened in 1950 to
develop technical standards for adding color to the lOO11ochrallatic standaIds.

The tam "ATVf' ent>races both High Definition Television (HD'IV) and
Enhanced Definition Television (ED'IV). 1J)'lV systems aim to offer
aR;>rOximately twice the vertical and horizontal resolution of NTSC receivers
and to provide picture quality awroach.ing that of 35 nut film and audio
quality equal to that of coopact discs. "S.inulcastn HD'lV systems use design
principles independent of existing NTSC technology. They are not receivable
on conventional NI'SC television sets. ED'lV refers to systems that provide
limited inprovements over NI'SC. ED'lV signals may be receivable on current
NI'SC television receivers, in either the current 4:3 standard or 16:9 "letter
box" aspect ratio for:ma.ts. (The aspect ratio of a television picture is the
width of the display relative to its height.) As we have stated, we do not
envision adopting an ED'lV standard, if at all, prior to reaching a decision on
an HD'lV standard. First Report and Order, 5 F<X: Red 5627, 5627 (1990) (First
~).



articulate a regulatory approach for ATV. 2
,L "

2. In the second Inquiry, we tentatively adoPted oertainj'Pfinciples
that continue to guide our policies regarding ATV. These tentative decisions
are that: 1) broadcast use of ATV technOlogy ~d benefit the public; 2) the
public can benefit fran A1.V technology mst quickly if current broadcasters
are permitted to inplement AN; 3) spectrum needed for ATV broadcasts will be
obtained fran the spectnJll currently allotted to broadcast television;
4) current service to NTSC carpatible receivers ntJSt continue, at least during
a transition period; 5) ally systems that utilize 6 MHz or less in
broadcasting an ATV' signal will be authorized; and 6) it is in the public
interest not to retard the independent introduction of AN in other services
or on non-broadcast media. 3 In addition, in our First Order in this
proceeding, we decided that a "simulcast" HD'IV system -- iAL., a system that
employs design principles for ATV service independent of the existing NTSC
technology, and that transmits the increased info:cnation of an ATV signal in a
standard 6 MHz channel as used in the current television plan -- will allow
for ATV introduction in the most non-disruptive and efficient manner. 4

3. In 1987 we established "the Mvisory Camlittee on Advanced
Television Service (Mvisory Camri.ttee) to study and make reccmnendations on
the technical, econcmi.c and. public interest issues pertaining to the
introduction of ATV.5 The Mvisory Ccmnittee has produced four Interim
Reports on issues relating to ATV. It is currently directing the testing of
six proponent systems and will ultimate~y make a reccmrendation to the
Comnission regarding their perfonnance.
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carriers for a period of years .19 we have also held that in appropriate
circumstances we can adopt threshold standards that limit eligibility to a
class of one. 20

8. we propOse to include in the class of existing broadcasters who
would initially be eligible for ATV channels: (1) all full-service television
broadcast station licensees, (2) permittees authorized as of the date of
adoption of this Notice, and (3) all Parties with applications for a
constrUction permit on file as of the date of adoption of this Not1ce ~ are
ultimately awarded full-service television broadcast station licenses. 1 We
believe that defining the class in this fashion will best serve the. pu1:?lic
interest. Having detennined that incurti:lent broadcasters would be eligible
initially for A"N frequencies, we have delineated the class of initially
eligible KJV cg:>licants to include these inClJl"l'bent broadcasters, as well as
those parties that are in the process of obtaining NTSC authorizations or
licenses and have invested resources in reliance on our existing licensing
schefre. We ask interested Parties to COl'l.'meI'lt on this proposal. we also seek
ccmnent on whether we should include within the cJ,.ass of eligible ATV
8IJ,>licants, those parties who have a petition for a new television allotment
pending on the adoption date of this Notice, whose allotment petition is
granted, and who are subsequently awarded a construction permit to use the
Nl'SC channel. Parties with such pending allotment petitions; .y have already
expended significant resources in prosecuting their petitions. we are thus of
the tentative view that we should also permit these parties, should they

19 An Tngn; tY Into the Use Qf the Bands 825-845 MHz and 870-890 MHz for
cellular C<:mrl1nicatiOOS Systems; and ARBdnent Qf Parts 2 and 22 Qf the
Cgrmission's Rules Relative to cellular Ccmnyn.icatiQns Systems, 86 FCC 2d 469,
483 (1981), modified, 89 FCC 2d 48, 69-77 (1982) (further limiting duratiQn of
set aside), further npdified in l\rrerrtgen1; of the CgrmissiQn's Rules to AllQW
the seleet10n fran Anpoo lUUaJly ExCltlSive Garg:!eting cellular ~l1cat1Qns
Using Randan Selection or Lotteries Instead of Cgrparative Hearings, 98 FCC 2d
175, 194-98 (1984) (reaffinning set aside, but redefining end of set aside
period in each cellular market), modified Qn other grounds, 101 FCC 2d 577
(1985) .

. 20 ~, iL.9:.a., 1Inerl<:iJent Qf the Q"mniss1on's Rules Regarding M;xii.fication
Qf EM and. 'IV Authorizations to SpecifY a New Ccmmmi.tv Qf License, 4 FCC Red
4870 (1989), recon. granted in part and denied in part, 5 FCC Red 7094 (1990);
Establishment of Pmqed11tf!S to Provide a Preference tQ Pmlicants Proposing an
AllQcation for New services, 6 FCC Red 3488 (1991) (adopting rules giving a
dispositive "piQneer's preference" fQr new or innovative conmunicatiQns
service) .

21 FQr the sake Qf brevity, we hereinafter refer tQ the class of thQse
initially eligible fQr A'IV frequencies as "existing broadcasters" Qr "existing
NTSC licensees."
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attain pennittee status, to participate fully in the transition to ATV. 22 If
we do not award such a party a television constroction pennit as a result of a
subsequent cooparative case, we ask whether the actual grantee in such a
proceeding (even though it had w pending petition or awlication on file as
of the adoption of this Notice) 23 should be entitled to an ATV assignment. We
a1so seek carmen:t on whether, once the initial class of eligible applicants
bas been assigned AN frequencies, we should attenpt to assign an ATV
frequency to parties outside this class who were authorized to ~~truct NTSC
facilities in the interim period after adoption of this Notice.

9. In order to ensure a smooth transition to AN technology, we also
propose to suspend awlication of the television Imlltiple ownership· roles, 47
C.F .R. § 73.3555, for A'N spectrum on a limited basis. These roles prohibit
the award of licenses for TV broadcast stations that result in an awlicant
directly or indirectly owning, operating or controlling (1) two TV stations
with over1lq:ping grade B contours, (2) roore than 14 television stations, or 12
statioos that are not minority controlled, nationwide or (3) television
statioos which have an aggregate national audience reach exceeding 30
percent, or which reach exceeds 25 percent and are not minority-controlled. 25
we pI:'tpOSe to permit existing' licensees that cue awarded an additional ATV
Channel to hold both their NTSC and AN licenses, even though their signals
overlap,. and to pemdt group owners to hold both NTSCand Paired AN channels,

:ns~a:=tz: :i=~~o~~i:t~c=~:2~ :i~9
camlent on this proposal.

B. Unrestricted Elt9ibility

10. Once AN allotments for existing broadcast operations are made, we
see no reason to continue limiting eligibility for ATV frequencies. We thus
propose at that point to pennit any qualified party to file a petition for
rulemaki.ng to m::xiify the AN allotment table so as to add additional ATV

(. 22 There are also parties seeking to obtain new licenses and who have
"I. requests pending for waiver of the current freeze on television broadcast

applications in major markets. we are of the tentative view that such parties
WClUld be eligilile for AN channels, if their waiver requests are granted, and
if they are subsequently awarded NTSC authorizations.

23 For exauple, it is possible that a party with an allotment petition
pendi.ng as of the date of this Notice may subsequently succeed in having a new
channel allotted to a camunity, awly for that channel, and then be
successfully challenged by another BR'licant for that channel.

. 24 we are proposing to cease issuing new NTSC licenses once the
asaiguuent of AN channels to the class of initially eligible awlicants is
C<JIPlete. ~ infra section V.A.

25 47 C.F .R. § 73.3555 (a) (3), (d) (1), (d) (2) .

26 .see infra section V.

6

.---.



channels where they are technically feasilile. 27 we also propose to pennit any
qualified applicant, not just existing broadcasters, to apply for an AN
frequency after it is detennined that a given NTSC licensee has failed to
construct an AN facility or failed to apply for authority to ~gnstruct within
the required time, and is thereby leavin9 an allot.m9nt vacant. Similarly,
ATV licensees would be subject to catp!ting applications filed during the
appropriate renewal window. we propose to issue AN li~~ for periods
concurrent with the license of the associated NI'SC station. In this way,
once the transition to AN technology had been coopleted, eligibility for AN
frequencies ultimately would become unrestricted. we seek carmant on these
proposals for opening up eligibility once initial AN allot.nents are made.

C. AWlication· and Construction Periods

11. In keeping with our goal of ~ting delivery of AN service. to
the Anerican public, we propose to limit the period of time during which
existing broadcasters would have the right to apply for a particular AN
channel. Specifically, we propose to give existing broadcasters three years
fran the time that an ATV allotnent table is adopted to apply for a
construction per:mi.t for an AN channel. After that time, existing
broadcasters would forfeit their priority status, and AN channels would be
opened to all qualified applicants. we tentatively conclude that three years
is long enough to permit stations to arrange any necessary financing and to
plan their AN facilities, but is not so long as to unduly coopranise our
desire to minimize delays in bringing AN service to the public. we seek
cament on this proposal.

12. we alSO tentatively conclude that we should award. existing
broadcasters an· ackIitional license for the AN channel, in lieu of treating
the ackIition of an XlV channel as a major nOOification to the NTSC license.
Dual licensing would sinplify enforc:Ell8nt and administration of our rules. we
seek calmant on this tentative conclusion. we also seek ccmnent, however, on
whether there may be eatpeting benefits in treating the ackiition of an A"N
channel as a major m:xiification to an existing broadcaster's license.

13. In the event we adopt a dual licensing scheme, we would propose
not to pennit an AN license awarded to an existing NTSC licensee to be
transferred independently of the associated NTSC license. As we previo:usly
stated, we are awarding existing broact:a.sters an ac:kti.tional broadcast channel
to pennit them to irrplement the technological advances that AN can bring to
the Anerican public. Once this technological transition is accooplished., we

27 we cannot at this time estimate the number of such additional
allotIrents which may be possible, although they would be roost likely to occur
in mid-size and smaller markets.

28 .s. infra section II.C, V.A.

29 .s. infra section II.C. a. 47 C.F.R.S 74.15(b) (auxiliary
broadcast licenses issued for a period running concurrently with the license
of the associated broadcast station with Which it is licensed) .
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expect. that broadcasters will surrender one of these two channels. It would
defeat both the primary purpose of restricting initial eligibility -- to
pennit television broadcasters to :i.nplement a major technological inprovement
-- as well as jeopa.rdi.zeour plan for the roost efficient use of spectrum if we
were to permit the independent trans5ar of one or the other of an existing
broadcasters' Nl'SC and ATV licenses. we seek COIl'lteI'lt on these initial
views. we also tentatively conclude that (1) an awlicant for an AN
construction pennit should lose its initial eligibility if its ~SC license is
not renewed or is revoked while its AN awlication is pending, and (2) if
either the broadcaster's NTSC or AN license is revoked or not renewed, the
remaining license would be automatically revoked. we seek comnent on these
tentative conclusions.

14. Our rules currently require that holders of broadcast station
~ruction permits either build their facilities wi~ two years from the
date of issuance of the pennit, or forfeit the pennit. 3 we believe that a
similar construction ti.Ire limit is necessary in the case of ATV to ensure that
assigned spectlun Qoes not lie fallow for an inordinate period of t:iJne. Such
a fti8triction would appear to apply logically to existing broadcasters that
reoe!ve AN pemits, as well as to other qualified Parties that may later
J:eCeive AN permits. we thus seek cc:>Irl'leI1t on whether we should extend our
existing· roes regarding the period of construction and forfeiture of
camtruction penni.ts to A'1V pennittees. In so doing, we note that preliminary
infomation appears to indicate that a three-year awlication and two-year
construction period will penni.t broadcasters SUffis~ent t:iJne to begin
transmission in ATV' in the vast majority of cases. we also ask interested

30 ~ §)Jpra section II .A. Where an existing broadcaster forfeits
initial eligibility by failing to apply for or construct an AN facility
within the required. ti.Ire, however, other public interest considerations
necessitate opening up eligibility for what would have been an associated AN
channel to a different party. ~ Stpra Section II.B.

31 ~. 47C.F.R. § 74.600 (auxiliary broadcast license issued only to a
television broadcast station, network, low power or television translator
station) .

32 47 C.F.R. §§ 73.3598, 73.3599.

33 A preliminary study su1:mitted by CBS projects that stations in
smaller markets will be slower to construct AT\! facilities than those in
larger markets. The study projects that stations in the ten largest markets
will begin building an A'1V facility in Year 1, and that by Year 5 stations in
all markets, and serving 98% of all television households, will have begun
actual construction of ATV facilities. High Definition Television:
Transition Scenario for N Stations: A CBS Work-in-Progress (Oct. 23, 1990
Preliminary Results), at Figure 11 (CBS Study), Attachment B to Inplernentation
SUbconmittee, Fourth Interim Report to the F<X: Advisory Conmittee on Advanced
Television service (15-0017) (Mar. 7, 1991) (Inplementation Subconmittee Fourth
Report) •
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4 . This Notice proposes a tentative plan for AN terrestrial broadcast
inplementation. We seek corcment on the following fundamental aspects of this
plan: (1) who should initially be eligible for ATV frequencies; (2) how we
should allot and assign AN channels to eligible applicants; (3) how we should
resolve certain spectrum issues involving the noncarn-ercial reserve, low
power and translator stations,· and broadcast auxiliary services; (4) how we
should regulate the "conversion" fran NTSC to ATV; and (5) whether we should
require sane transitional simulcasting in ATV and NTSC during the conversion
period. we discuss each of these questions and proposed solutions in turn.

II. ELIGIBILl'l'I JR) RElATED IsstF.,C)

A. Initial Eligibility

5. As we have previously. stated, our objective in this proceeding is
to effect a major technological irrprovement in television transmission by
allowing broadcasters to inplement ATV. 7 ~ goal 1s "not to launch a new and
separate video service. ,,8 Thus, in order "to preserve and inprove existing
broadcast service and the benefits that this service delivers to t:he public,"
we have generally proposed restricting initial eligibility for ATV frequenates
to existing broadcasters. 9

6. We continue to believe that the public interest would best be
served by limiting the pool of initial AN applicants to existing
broadcasters. First, existing broadcasters have invested considerable
resources and expertise in the present system and represent a large pool of
experienced talent. Through their support of the Tef~ center, they are also
actively supporting the testing of AN technologies. As we have previously
stated, given the risks inherent in ATV, existing broadcasters' continued
involvement ~s to be the roost practical and expedient way to bring

Evaluation Laboratory (A'l'EL) in Ottawa, Canada, and audio tests will be
conducted by westinghouse Science and Technology Center. Testing is expected
to be corrpleted by early sumner of 1992.

This Notice does not address questions concerning the technical
standard. for terrestrial ATV service. That issue will be covered in a
subsequent Notice of Prcposeci Rule Making.

7 second Inguixy, 3 FCC Red at 6537.

8 second Inquiry, 3 FCC Red at 6537.

9 second Ingp,ir:;y, 3 FCC Red at 6537-38.

10 ~generally second Interim Report of the FCC Advisory Ccmnittee on
Advanced Television service at 3 (~ril 26, 1989) (second Interim Report) .
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inproved AN television service to the Arrerican public. 11 second, conversion
to AN represents a major change in broadcast technology nationwide. we
believe that it would increase the potential for disruption to the viewing
public if a technological change of this magnitude were accarpanied by a
change in the ownership structure of the. entire television broadcasting
industry. Initially restricting eligibility for AN frequencies to existing
broadcasters thus would~ to serve the public interest by hastening and
smoothing the transition to AN transmission. Finally, we stress that our
award of an additional 6 Niz channel to existing broadcasters would be interiln
in nature only, so that broadcasters W~~d have to surrender one of their 6
MHz channels after "conversion" to AN.

7. It is still our tentative view13 that restricting eligibility to
existing bx:oadcasters is legally pennissible and consistent with the Suprene
COUrt's dec.i,.sion in AshbiJckerRadio com. y. &.14 In that case, the Suprene
COUrt held that.•~ camti.ssion is required under Section 309 of the
CClrmJnications Act 5 to give carparative consideration to all bona fide
nutuallyexclusive applications. In so holding, however, the Court did not
preclude the ·Camdssion fran establishing threshold qualification standards
that nust be~ before awlicants are entitled to carparative
consideration. Indeed, in united states y. StQrer Broadcasting Co., 17 the
COUrt held that, in the context of a rule making prQceeding, the COnmissiQn
may establish eliqibility standards that applicants must meet in order to
I'eCeive carparative consideratiQn. 18 Consistent with case law, we have
restricted eligibility Qn many Qccasions tQ particular classes Qrentities.
As an exarrple,the telEP'lone industry's resources and expertise led us tQ
restrict eligibility fQr a block of cellular telephone spectrum to wireline

11 second I!QYiry, 3 FCC Red at 6537. see generally united states v.
Storer Broadcasting CO., 351 u.s. 192 (1956) (hearing requirement Qf 47 U.S.C.
§ 309 does not limit the camti.ssion's power tQ prortU.llgate rules setting
license eligibility criteria) .

12 .Si=.infra section V.B.

13 second IngW,J:;:Y, 3 FCC Red at 6537-38.

14 326 u.s. 327 (1945).

15 47 U.S.C. § 309.

16 Ashbac;ker RadiQ Com. y. FCC, 326 u.s. at 333 n. 9 (suggesting
pennissibility Qf cut-Qff rules) .

17 351 U.S. at 202-205.

18 see alsQ Public Utilities ConJDission Qf california v. fERC, 900 F. 2d
269 (D.C. Cir. 1990) (Ashbacker doctrine does nQt apply tQ tWQ-track apprQach
fQr certificatiQn applications) .
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parties to cc:mnent on whether we should CJl:Ply our policies regarding
extensions of NTSC construction pennits to ATJ pennits, includij2 the policy
that inadequate finances will not justify an extension of time.

III. INITIAL ASSICNI!Nl' CF A1V~

15. The second Inquiry explored in general tenns the various T by
which we might assign particular AN channels to qualified awlicants.
Based on the additional insights we have since. gained regarding AN
technologies, and the awroach towards KJV inplerrentation we are developing
herein, we seek additional cc:mnent on the general policies that should guide
our resolution of this issue and on the specific neans by which we might
assign ATJ frequencies.

A. Assigrunent of Particular Channels

16. In keeping with our current policy of allotting broadcast channels
to particular cc:JmaJnities, we propose to allot AN channels to each ccmnunity
oflioense currently listed in the Table of Allotnents for television
f2:equ8ncies. 36 For p.u:poses of administering this proceeding, we propOse to
treat all A1.V channels as equivalent. Provided that there are sufficient
c::hannels available to. accarmodate all existing licensees, awlicatiQDS for ATJ
channels within a market will not be considered mutually exclusive. 37 we

..~ For the convenience of ccmnenting parties, all reports of the
carmission staff and. of the Advisory carmittee, its subccmni.ttees, or other
subgroups, as well as other u.rp.1blished papers cited herein, are listed in
1q:pendi.x B. All documents in 1q:pendi.x B have been made part of the docket in

. this proceegingand are available in the carmi.ssion's public reference roan.
COpies areaJ.so available, for a fee, fran the carmi.ssion's independent copy
cQntractor, Downtown COpy center, 1114-21st Street, NW, Washington, D.C.
20036, (202) 452-1422.

34 Revision of 19lication fQr COnstruction Permit for Ccmnercial
BrMdc;ast Station (Fa; Fozm 301), 50 RR 2d 381, 382 (1981). see gene@lly
Amerrlrent Qf section 73.3598 and Associated Rules COncerning the ConstructiQn
of Brnarlcast Stations, 102 FOC 2d 1054 (1985).

35 second Inguhy, 3 FOC Red at 6538-39.

36 As is currently the case, we WQuld retain the right tQ modify the
Table Qf Allotnents cQntaining the new KJV allotnents if changed
circumstances necessitate such a revisiQn.

37 we have used a similar approach tQ assign Qroital slots to already
qualified awlicants in the darestic satellite service, ~, ~, Assignment
of Qrbital Locations t9 Space Stations in the pgrestic Fixed-Satellite
Service, 3 FCC Red 6972, 6972 (1988), and the direct broadcast satellite
service, ~, ~, 47 C.F.R. § 100.13 (b). see alS9 Amendment of Parts 2 and
22 Qf the CoJrmj,ssion's RuW to Allocate Spect.mn in the 928--941 MHz Band and
to Establish Other Rules. Policies. and PTTIgF!dllreS for One-Way Paging StatiQns
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seek conment on this proposed. general approach to allotments and assignments.

17. we also must decide how to assign particular channels to existing
broadcasters. we explore two basic alternatives below and invite interested
parties to conment on them or on any other options they wish to .suggest .

1. Table of Allotments

-18. '!he first assignment approach would be to foImU1ate a Table of
Allotments which not only allots ATV channels to each carmunity, but also
randanly matches particular ATV channels to existing NTSC channels listed on
the table. '!he Table would thus consist of paired NTSC-ATV' allotnents
designated for service to a given coomunity. we are of the initial view- that
such randan pairing of ATV' and NTSC channels, in tandem with our proposed. "use
or lose" condition on construction permits, would prOO\Ote early licensing and
inplerrentation of ATV', one of our underlying objectives in this proceeding.
we tentatively find that this would be a practical, efficient and, under the
circumstances, even-handed alternative for allotting particular ATV' channels.
Indeed, this approach effectively carpresses two adninistrative steps,
allot:Dent to coomunities and pairing with particular licensees. 38 In
addition, randcm pairing provides an equitable rreans of allotting particular
channels. We seek comrent on our initial view of this approach.

2. Allotnent Table/First-cane/"Random Ranking"

19. A second option would be to follow a procedure of allotting ATV'
channels to a coomunity and then assigning these channels to qualified ATV'
cq:plicants. The first stage would entail fontUlating a Table of Allotments
that would ~lot ATV' channels to each carmunity now listed in the Table of

. Allotments. Next, we would permit existing Nl'SC licensees to apply for AN
Channels in a given ccmmmity on a first-cane, first-served basis during an

in the Dgnestic Public Land Mobile "nip Service, 89 FCC 2d 1337, 1355, .QD
recgn., 92 FCC 2d 631 (1982) and 93 FCC 2d 908 (1983). ct. ~ts to the
Television Table or Assigrmglts to Change NonccJrJxercial Educational
Reservations, 59 RR 2d 1455 (1986), recoo. denied, 3 FCC Red 2517 (1988)
(authorizing intraband channel exchanges) .

38 Of course, existing broadcasters still must su1:mi.t an application for
a construction permit to use the paired ATV' channel. Granting of this permit
constitutes the official assignrrent. As discussed supra, section ILC., we
propose to permit existing broadcasters three years fran the time of the
pairing of ATV' channels to sul:::mit their application for a construction permit ..

39 47 C.F .R. § 73.606. In contrast to the option just above, this
alternative would separate the administrative steps of allotment to coomunity
and assignrrent to a particular licensee. SUch separation would allow us to
resolve any requests for mxtification of allotments before actual assigments
are made. This would eliminate the possibility of having to reassign channels
if allotments were later modified.

10
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initial filing "window". 40 As part of their ATV' applications for construction
pennits,41 broadcasters would be required to list available ATV channels in
order of preference. If more than one broa.ck:aster applied for the sane
channel as its first choice, we would use a randan assignm:mt procedure
(nrandan ranking") that would rank awlidants so that the top-ranked awlicant
would be granted its first choice, and the next-ranked applicant its highest
choice that would not conflict .with the first-ranked applicant, and. so on.
Broadcasters that had not file4 in the first window would be able to apply
after the randan ranking on a first~ane, first-served basis for those .
channels that were still available. 4 If no randan ranking were held in a
market, we would open a second window to pezmi.t remaininq initially eligible
applicants to awly on a first-come, first served basis. Any applications by
existinq NTSC broadcasters would have to be filed within three years fran the
time that the initial filing window opened.

20. we believe that this option would encourage ready, willinq, and
able applicants to apply early for AN channels. It would also tend to
maximize the possibility that applicants' preferences for particular AN
channels would be accatlW.Xiated, and thus might minimize the possibility of
challenges to awards and the delays that such challenges would cause. we seek
carment on this proposed approach.

3. SUpplemental private negotiations

21. we recognize that the foregoing methods may not al~ys give
applicants the particular AN channels they desire. To accat'lOOdate
applicants' preferences to a greater extent, we also propose to permit parties
within the same market to negotiate anong themselves after they have been
awaJ:ded an AN channel, on the condition that any proceeds fran such an

. exchange would be used for operation of the station's ATV' facility. 43 we

40 we have used this awroach before, .e....g,." in the 220-222 MHz private
land JOObile service. AtwxjDent of Part 90 of the camdssion's Rules to
Provide fo; the Use of the 220-222 ltiZ Band by the Private Land tpbile Badio
services, 6 FCC Red 2356, 2364 (1991).

41 we recognize that technical specifications may vary aroong channels.
We propose to require parties to amend their applications to SUR'ly
awropriate technical data to confonn with the specific channel they are
ult.i.mately awarded.

42 we have used a first-cane, first-served approach in the EM service
when a window period closes without the filing of an acceptable application.
~ of sections 73.3572 and 73.3573 Relating to Processing of EM and 'IV
Bppadqast Applicatigns, 58 RR 2d 776 (1985).

43 ~. 1Iwdtelt.s to tbe Television Table of issWxJnents to Change
noncgmercial Fdnti,gnal J3eSgr;vatians, 59 :RR 2d 1455, 1464 (1986), .QD
recon·, 3 FCC Red 2517 (1988), related SR¥'] rend1ng:, Ba;nhs'¥ Broadcasting
Co. y. FCC, No. 90-1591 (D.C. Cir. oral argl.Itent. sept.. 30, 1991) (proceeds,
if any, fran noncarrnercial station's intraband exchange of channels with a
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believe that such a negotiating process woUld be an econanical1y efficient
DeanS of permitting licensees to effectuate their preferences. we also seek
ccm:nent on whether we should pennit those awlicants awarded A'IV channels
within adjacent markets to negotiate channel changes, but not changes in .
camunities of license, anal9 themselVes. 44 we also ask interested parties to
ccm:nent on whether we would eliminate or mitigate any inordinate delay
possibly resulting fran such negotiations by adopting our proposed
requirement, discussed above, that an A'IV facility be built within two years
after award of the construction pennit.

4. Financial qualifications

22. Two of the inportant objectives underlying our awroach to AN
iDplementation are (1) that the benefits of this new technology be made
available to the American public as soon as possible and (2) that the spect.tUR
we have eazmarked for A'IV be used as efficiently as possible. we believe
that both of these goals would be furthered if we were to minimize the
possibility of an AN channel being assigned to a broadcaster who is
incapable or unwilling to proopt1y begin construction of an ATV facility or
diligently carry it to carp1etion. SUch warehousing, even under a "use or
lose" condition, could result in a significant delay before the channel is
reassigned to a viable aw1icant. Moreover, if we permit parties awarded.
channels in a camunity to negotiate among themselves for different
assigrments, we may unintentionally encourage the filing of speculative ATV
awlications. SUch speculative applicants potentially could profit fran
trading channels desired by ready, willing, and able applicants.

23. we accord.ingly seek comnent on whether we should adopt a financial
qualification showing as a condition for awarding an AN channel. SUch a

. requiremmt could be inposed as a supp1errent to our establishing a deadline
by which construction Im.1St be coop1eted. we also seek carment on whether a
financial showing shmlld consist of an estimate of the cost of constructing
and operating an ATV facility for three months, together with proof either of
available assets sufficient to cover this estimate, or of a finn financial
carmit.nent fran a lender sufficient to cover these costs. This showing would
errploy essentially the same standard now aw1ied to applicants for new
broadcast facilities. 45 Interested parties should also carrrent on whether
such a requirement is likely to increase the ti.Ire necessary to process
applications for ATV construction permits, to the detriment of our goal of
expediting delivery of A'IV service to the public.

carmercial station should be used by noncorcrrercial licensee in the operation
of its station) .

44 For exartp1e, two stations in different carm.mities may seek to
exchange channels that are capable of being used in either carm.mity. under
our proposal, after an exchange, each station will remain licensed to serre
its original carmmity, but the channels assigned to them will be switched.

45 FCC Form 301, Section III.
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B. Assignment of a Channel

24. we expect that, for the lrost part, there will be sufficient
spectnnn .for all AN awlicants. However, we recognize that a case
conoeivablymay arise in which we cannot grant all initial eligible
applicants an ATV channel assignment. In this event, there are several
options we might pursue to detenni.ne which NTSC licensees would be entitled to
an additional AN channel.

25. First, in choosing among carpeting Nl'SC applicants, we might
enploy decisional criteria which would select those licensees capable of
maximizing the numer of households reached by the AT'V signal or of bringing
ATV service to the area lrost ~ently. For exanple, we could use potential
viewership or coverage area of the applicant's prcposed AN signal to
detemi.ne entitlement to a channel. HOwever, althoUgh this criteria would
help bring ATV technology to the largest IUI'Cer of households, it would
require projections of viewership or coverage area that might be difficult, if
not inpossible, to make or verify. An alternative strategy would involve
c<Jrtdning a financial qualification rule, a first-cane, first-served approach
to awarding channels, and strict enforeEluent of the two-year period for
constructing an A'!V facility. Under this 2g)roach, an applicant demonstrating
its. financial ability to construct and q:lerate an ATV channe146 would be
entitled to apply for a channel on a first-cane basis. The financial
qualification requirement: and a "use or lose" condition on construction
pexmits would confine applications to those entities capable of building an
ATV facility iIrmediately, thereby furthering our goal of hastening delivery of
AT'V service to the public.

26. The second major option for selecting am:mg existing broadcasters
. carpeting for insufficient ATV spectnnn would be to conduct a lottery pursuant
to 47 U.S.Cs § 309 (i) to detennine which BR>licants are entitled to a channel
assignment.~7 In the unlikely event a spectnnn shortfall develops, it will

46 .s= sqpra Section III.A.

47 Section 309 (i) (1) of the camumications Ac:tauthorizes the
camdssion to use the lottery procedures set forth in the remainder of that
Section in situations where "there is lrore than one BR>lication for any
initial license or construction permit which will involve any use of the
electromagnetic spectnnn." 47 U.S.C. § 309 (i) (1) (1982).

we note for the sake of clarity that we are here proposing use of a
lottery only to detemine which existing broack:asters would obtain an AN
channel in the event of a spectrum shortfall. we are not here proposing to
change the procedures that may awly to awlicants for an ATV channel
available after the initial assigrment of ATV channels is made. see generally
~ Q{ the CcmQ;i.s.aion's Rules to Allew the seJ.ection fran llJoong
Cggting Aq>li.cants for New AM, EM, and Teleyision Stations by 'Randgn
selection (Lot.tety), 5 Fa:: Red 4002 (1990) (deciding to refonn existing
cooparative hearing process in lieu of instituting lottery procedures for
selecting among coopeting applicants for new AM, EM, and television stations) .
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probably be limited to major markets where' numerous existing licensees will be
vying for new ATV channels. 48 At that point, the Ccmnission staff will
already be hard-pressed to process channel assigmnents for all. the other
ccmnunities in the country where there is sufficient spectrum to accarmodate
all initially eligible applicants. Use of lotteries for markets where there
is a spectrum shortfall would significantly speed the process of getting new
ATV service to the p.1blic in those I'fIarkets. SUCh cases would otherwise likely
result in large, rm.l1tiple-applicant· cooparative hearings which would cause
lengthy delays, ,contrary to our goal of delivering ATVservice to the public
as quicklY as POsSibl~' A lottery awroach might thus be awropriate under
these circumstances.

IV. SP.tX:JHM ISStES

A. Noncamercial Allotrrents

27. OUr technicaJ,. studies thus far indicate that, for the nnst part,
we will be able to offer an additional 6 MHz of spectrum to existing. stations
for AT"l. without using vacant spectrum now reserved in specific camunities
for nOncarmercial stations. These studies show, moreover, that in the
mjc)rity of cases, associating an additional 6 MHz AN channel with these
existing vacant noncarmercial allot:.m:mts will also be feasible. 50

28. In addition, should problematic cases arise, it may be possible to
engineer the AN facility involved so as to permit an additional AN

48 It is also possible that at the tine of AN conversion, ~ infra
Section V, the elimination of NTSC broadcasts may also eliminate additional

. interference constraints and consequently make additional ATV frequencies
available.

49 .
~ generally H.R. Rep. No. 97-765, 97th Cong., 2d sess. 37 (1982).

50 OET Technical Msmorandum, FCC/0ET'IM89-1 (Dec. 1989), at 10-11, 65
and 66 (1989 OOT study). The studies conclude that with co-channel
separations for ATV-ATV and ATV-NTSC stations.of 100 miles, no UHF
interference taboos, and 6 MHz of spectrum awarded on a non-contiguous basis,
96% of all "stations," including vacant. noncamercial allotments, can be
accarrnodated if we require adjacent channel stations to be separated by 60
miles or co-located; 99.6% of all "stations" can be accClllOOdated if no
adjacent channel· separation is inposed. It also a,wears that the 4% of the
new allotments that would violate 60-mile adjacent channel spacing would be
located primarily in major markets with densely crowded frequency use, and
where few, if any, vacant noncarmercial allotments would exist. Increasing
minimum co-channel separation distances beyond 100 miles conceivably decreases
the number of vacant allotments that could be accanrodated, however. For
exemple, it is possible that such an increased separation could cause a "daisy
chain" effect spreadi.ng fran. large, densely crowded markets to outlying
regions, and. which might eventually require deletion of a vacant noncarmercial
allotment in such an outlying region.
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allotment for the facility while avoiding interference.51 we tentatively find
~/ that these studies mitigate previously expressed coneems of public

broadcasting interests that the noncoomercial reserve will be used for ATV
assignments.52 We also tentatively find that we will generally be able to
associate AN channels with vacant noncoomercial allotments· for noncoomercial
use. OUr tentative conclusions assume, of course, that the transmission
system ultimately selected can function within the sPacings ultimately
adopted and will not require spacings equal to those in effect for NTSC
today. 53 We seek ccmnent on these tentative fi.nc1i.nqs.

29. The Ca'mdssion's spectNn planning policy has traditionally taken
into account the iJrportant role noncarmercial stations play agi the financial
constraints they face in constructing and operating stations. Our
technical studies lead us to believe that we can continue this tradition
within an ATV allotment scl1erle. we propose to use the noncamercial reserve
for AN service only as a last resort. However, in the exceptional case where
it may be necessary to use a vacant nonccmnercial allotment to allow present
delivery of ATV service, we propose to do so. we seek cament on this
proposal and on the Particular circumstances, such as lack of any other
available channels or the existence of a ready, willing and able ATV
awlicant, which might justify usiIlg a vacant noncamercial allotment.
Similarly, in the few cases where it would be inpossible to allot ATV spectl:\ll\
to vacant noncoomercial allotments without precluding delivery of ATV service
by an existing eligible awlicant, we propose to allow that existing eligible

51 we believe that the 4% of new allotments that would violate a 60-mile
adjacent-channel separation requirement may be able to avoid causing or
receiving interference by using engineering techniques such as directional
antennas, shorter effective antenna heights or terrain shielding.

52 ~,~, carm:.mts of the Corporation for Public Broadcasting and
the National Association of Public Television Stations, ~ Docket No. 87-268
(filed Nov. 30, 1988) at 15 (CPB 1988 Ccmrents); caments of the Public
Broadcasting 5el:Vice and the National Association of Public Television
Stations, ~Docket No. 87-268 (filed Nov. 30, 1988) at 17.

53 Staff studies have asSl.Jm:rl 100 mile co-channel spacings, and no tJ§'
taboo spacings for ATV. These spacings are less than those in effect for N'l'SC
today. 1989 OET Study, supra; 47 C.F.R. § 73.610 (current co-channe1
separation varies fran 155 miles to 205 miles for UHF channels and fran 170
miles to 220 miles for VHF channels, depending on which part of the country
the stations are located in); 47 C.F .R. § 73.698 (current UHF taboo spacings
of 20 to 75 miles) .

54 .s=,~, AnyiIDdgmt of section 3.606 of tbe Cgmdssion's Rules QIld
Regulations, 41 FCC 148 (1952); Fostering Expanded use of QHE: Teleyision
Channels, 2 FCC 2d 527, modified on other grounds, 3 FCC 2d 506, 509 (1966)
(reserving channels for noncomnercial educational use) •
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applicant to use the spectrum for ATV. 55 .we seek corrrtent on this
proposal. 56

B. lP'1V and Translator services

30. Spectrum studies by the staff and the Advisory Comnittee confinn
that it will be a challenge to~roVide 6 MHz of suwlemental spectrum for AN
to all full-service licensees. While the extent to which the assigrnnent of
these hew ATV channels may displace lP'1V and translator stations is not fully
known, it is likely that lP'1V and granslator stations will be displaced to
sane degree in the major markets. 5 For this reason, and to minimize the
potential disruption to lPN and translator service, we have institutf a
freeze on new low power station applications in major urt>an markets. 5 It is
less clear, however, whether in rural areas -- where there are fewer, or maybe
no full-service stations -- the advent of AN will mean widespread

55 In no case, however, would we use a vacant VHF channel allotment
zeserved for nonccmnercial pur:poses for carmercial ATV. ~ P.L. 101-515, the
Depa.rt:ments of carmerce, Justice, and State, the Judiciary and Related
Agencies Ag;)ropriations Act, 1991 (102 Stat. 2136-37, Nov. 5, 1990) (no funds
awropriated to the Ett may be used to diminish the number of VHF channel
assigrnnents reserved for noncarrrercial educational television stations) .

56 we also observe that under the proposed iJrplementation plan, new
nonearmercial station applicants would be able to Petition for rulemaking for
an additional ATV allotment after the AN Table of Allotments is adopted and
would be able to seek a channel assigrnnent for such new allotment. They also
could apply for an ATV assigrnrent in the case where an AN pennittee forfeited
its assigned channel by not constructing within the required tiIre. ~~
section II.C.

57 Interim Report: Estimate of Availability of Spectrum for Advanced
Television (A1V) in the Existing Terrestrial Broadcast Bands, FCC/OET 1M 88-1
(1988 OET Study); 1989 OET Study,~; Preliminary Analysis of VHF and UHF
Spectrum scenarios -- Part III, Advisory Ccmnittee, Planning Subcorrmittee
Working Party 3, Doc. 0174 (June 1991) .

.58 A low power station is a broadcast television facility with
secondary service status that is authorized at rnaxiImJm. power levels lower than
those of full-service television stations. Low power stations may retransmit
the programs of a full-service station and may originate progranming.
Translators are low-power stations that do not originate progranming and act
only to retransmit the signals of a full-service station. 47 C.F .R. § 74.701
(a) , (f) •

59 Public Notice, Notice of Limited Low Power Television/Television
Translator Filing Window Fran April 29, 1991 Through May 3, 1991, Mirneo No.
12124 (released March 12, 1991).
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displacement of low power/translator stations. 60

31. Fran the ti.mewe first authorized low power service, we stressed
that we would pemt low power service only as a secondary service, despite
the public benefits flowing fran the diverse, locally responsive progranming
it could produce. Thus, low power stations may not interfere ~ith full­
service stations, and must yield to new full-service stations. 01 Although low
power interests have argued that displacement of lP'1V stations by AN would
contravene the Ccxmamications Act by reducing diversity, diversity is not the
only criterion that we are bound ~~ consider, or indeed, did consider when we
authorized the low power service. One of the other factors leading us to
accord secondary status to the low power service was the spectrum~3of
carpeting services, precisely the decisional factor IOOtivatirJ,g us today. In
addition, contrary to the argum:mts of low power interests, 64-displacement by
a,new AN ~tation would not violate the first arrendrrent rights of I2TV
ll.censees . 65

32. we thus propose no change to the secondary status of LP'IV and
translator stations. '!hey must yield to new AN operations just as they would
be required to yield to existing full-service operations. As part of our
concern for the industry's developtent, however, we have previously m:xiified
our rules to pennit a low power station displaced by a full-service station to
file an application for a vacant ~el in the same area without being
subject to corrpeting awlications. we propose to continue to afford this

60 At the inception of low power service, the Camlission anticipated
that the dearth of full service stations in rural areas, together with our
requirement that low power stations protect the Grade B contours of all full­
service stations, would result in most low power stations locating outside the
top 50 markets. An Inguity Into the Future Rgle Qf Ipw=Powe. Teleyision
Broadcasting and Teleyision 'translators in tbe National TelecgrrmmicatiQDS
System, 51 RR 2d 476, 505 (1982) (Low Power service Order), meon . ~aoteg in
part on other grounds, 53 RR 2d 1267, r;econ. denied, 95 FCC 2d 657 (1983),
aft'd sub nom. Neighborhood '1Y Corrpany, Inc. y. FCC, 742 F .2d 629 (D.C. Cir ..
1984) .

61 Low Power service Order, 51 RR 2d at 484, 486; 47 C.F .R. § 74.702 (b) •

62 Corrrrents of Channel America LPN Holdings, Inc., 1+1 Docket No. 87-268
(filed Nov. 30, 1988) at 4-5 (Channel America Ccmnents) .

63 Low Power service Order, 51 RR 2d at 481.

64 Channel America Comments at 4-5, 8-9.

65 ~ National Broadcasting Co. v. Qniteg Stcates, 319 U.S. 190 (1943)
(first arrendment rights of applicant not abridged by denial of license on

public interest basis); 47 U.S.C. § 307 (b) •

66 Low Power Television and Teleyision Translgtor service, 2 FCC Red
1278 (1987); 47 C.F.R. § 73.3572 (a) (2).
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special treatment to low power stations displaced by new ATV assignments. we
seek cooment on our proposed approach to any displacarent of LP'IV and '--'"
translator stations by new ATV' channels.

C. Broadcast Auxiliary 8e:r:vices

33. Broadcast auxiliary spectrum is used generally by television
stations to convey their signalS on a point-to""'POint basis fran fixed or

, rrd:>ile facilities. stations use thisspecttul\ for such pw:poses as studio-to­
transmitter links (STLs), and for ad'hOC links between rEltDte locations and
the studio or transinitter. 67 we recognize that spectrum for auxiliary
services associated with ATV' will be limited~ of the likely additional
demand for such spectrum, at least in 'the early stages of AT'V inplementation,
andbfacause of the lack of readily available additional spectrum sources. we
do hot believe that additional spectrum should be made available for ATV
auxiliary use at this tine. we expect that sare 'existing broadcasters will be
able to operate auxiliary' se:r:vices for their ad1itionaIAT'V channel within the
currently allocated broadcast auxiliary spectrum. 68 we also anticipate that
licensees will be able to take better advantage of 'digital ccmpression and
other techniques to make opti.nnJm use of curreo.t spectrum, and!or use fiber
optic or cable links for auxiliary purposes. 69 If broadcasters cane to air
mueh of the same progranming originally produced in A'IV fonnat over both
channels,70 this in tum may reduce the need for dual auxiliary fr8quencies;
a single STL could transmit prbgrarcming to the transmitter site, where the'
programning would be processed specially for NTSCtransmission. For the
foregoing reasons, we tentatively conclude that we should not propose any
additional spectrum allocations for broadcast auxiliary purposes at this tirle
and we seek corrment on this tentative conclusion.

V. <lH1ImSlQiJ TO AN

A. The Future Role of NTSC

'" . 67 see generally Advisory Conmittee, Plarming Subcarrni.ttee, Fourth
Interim Report at 5 (Planning Subcoomittee Fourth Report) •

68 .s= generally Planning Subcarmi.ttee Fourth Interim Report at 12-14
(broadcast auxiliary spectrum is available in below top-30 markets if
microwave paths carefully engineered, although scarcity is projected in top-30
markets) .

69 Planning Subcoomittee Fourth Interim Report at 9-10. It is
conceivable, for exanple, that digital carpression techni.quesmay be develcped
so that a single microwave channel can be used as an S'I'L to transmit both an
NTSC and an A'IV program. It is also conceivable that cable or fiber optic
links may be used for fixed, point-to-point transmissions, such as STLs or
inter-city relays between stations.

70 The issue of requiring simulcasting is discussed in section VI,
inW.
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34. we envision ATV as an inproved fonn of television that, if
successful, will eventually replace existing NTSC. In order to make a smooth
transition to this technology, we earlier decided to pex:mit delivery of ATV on
a separate 6 MHz channel. As we explained in the First Order, a "siImJlcast"
system will transmit the increased infonnation of an HD'lV signal in a channel
of a size -- 6 MHz -- equivalent to that used in the current television
channel plan. we stated that this ultimately will minimize the aIOOunt .of
spectrum needed. for HD'IV seNiee, onee the eventually outmoded· Nl'SC signal is
surrendered. 71

35. In order to continue to praoote spectrun efficiency, we intend to
require broadcasters to "convert" entirely to ATV' -- J....fL., to surrender one 6
MHz f~ency and broadcast only in AN once AN becaDes the prevalent
ne::ii.um. we believe that such a policy will help foster the development of
ATV, pennit us to consider how the surrendered channels c~d best be put to
use, and help maximize the coverage areas of ATV stations.

36. Should an existing broadcaster have forfeited its initial
eligibility for an ATV channel (for exanple, by not awlying for or building
an ATIl facility within the requisite time), we propose to allow it to switch
directly to an ATV channel at the tine of required conversion if there is an
available frequency or if it is technically possible to use its existing NorSC
frequency for this pw:pose. 74 we also propose to cease issuing new NTSC
licenses once we have coopleted the assignment of ATV channels to existing·
NTSC licensees. Fran that point fo:rward, in order to begin effectuating the
transition to ATV, we propose to issue new television broadcast licenses for
ATV transmission only. In addition, onee initial ATV assignments have been
made, and spectrum is increasingly depleted, it will hecate progressively more
difficult to make dual NTSC-ATV channel assignments. For this additional
reason we believe it advisable to cease issuing NTSC licenses that, in o~
to have long-tenn viability, will have to be paired with an ATVfrequency.
we seek cament on our proposed regulatory awroach to the role of NI'SC in
inplem:mting and converting to ATV.

B. SUrrendering a Frequency

37. It is our tentative view that the public interest requires that we
set a finn deadline or other triggering event for broadcasters to surrender

71 5 FCC Red at 5628.

72 At this point, we intend to pennit continued NTSC broadcasts only
upon a showing of special circumstances.

73 The continued presence of NTSC stations necessarily limits the
coverage area of· ATV stations in the sane vicinity in congested regions. ~
section V.c. infra.

74 M g. iDfi:g section V.C.

75 ~~ Section V.B.
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their msc fxequ.encies aoo convert entirely to ATV. Establishing a definite
point by which conversioo 1lIJSt take place will provide clear notice of this
transition to the broadcast industry, the viewing public, and other potential
users of the speetrt.l11 to be relinquished. we seek ccmnent on this tentative
conclusion, as well as on the underlying asmrption that there may be other,
superior uses for the spectrum to be surrendered.

38. we now consider how we should establish the date by which
b.roadcasters Ill.lSt surrender one 6 MHz channel. In fixing an awropriate ATV
conversion date, we are lOOSt concerned that sufficient~s of consumers
purchase ATV receivers by that point so as to justify discontinuance of NTSC
broadcasts. In this xegard., we note that the Advi~Qry carmittee is currently
studying projected ATV receiver penetration rates. 6 SUCh studies are also
taking into account ~ time and cost involved for broadcast stations to
convert fully to A7.V. we ask interested parties to ccmnent on the
preli.minaiy work done by the Advisory Ccmnittee on the conversion issue thus
far, and to subnit any additional or S\JR)1ementa1 penetration analyses they
believe are awropriate.

39. we believe that there are several ways in which a conversion date
for ATV could be selected. One option would use achievement of a specific
nationwide penetration rate (defined as a percentage of households with ATJ
receivers) as the triggering event for ATV conversion, with all broadcast
stations· being required to convert to AN transmission within a certain period

76 ~,~, Fourth Interim Report of the Working Party 5 on Econanic
Factors and Market Penetration of the Planning Subcamli.ttee of the Advisory
camrl.ttee on Advanced Television Service (Mar. 4, 1991), at 8 (PS WP5 Market
Penetration Report). 'l11e report states that the Chainnan of Working Party 5
believes that an "optimistic" view of ATV penetration --..1..&.., 40% penetration
10 years after 1% penetration is reached -- is nerited. In this view, "it
ranains likely that ATJ hate video players and ATJ cable service will in fact
precede the introduction of ATV terrestrial broadcasting, and even seed the
market to the one percent penetration point before the AN terrestrial service
in inaugurated." PS WP5 Market Penetration Report at 7-8.

77 The PS WP5 Market Penetration Report at 6. 'l11e report cites both a
PBS study (projecting a cost for an AN facility ranging fran a low $1.7
million for pass-through of network progranming on a low-band VHF station, to
$12.3 million for full program origination capability on a UHF station) and
the CBS Study, sqpra, projecting a $1.5 million cost for network pass-tbrough
and $11.6 million for total transmission/studio facility for the first
stations that construct, and $741, 000 for network pass through and $6.9
million for total plant construction for the last group of stations that IOOVe
to ATV. CBS projects that the $11.6 million investment for the first 30
stations in the largest markets serving 31% of television households will
occur over a period of five years. The CBS Study projects that the cost for
stations in smaller markets starting construction of AN facilities four years
later, would fall to less than $8 million. see gene,rally PBS Engineering:
Preliminary HDTV Estimates (Oct. 1990) (PBS Study), Attachrlent C to
Inplementation Subcemnittee, Fourth Report, ~i CBS Study, ~.
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of time (for exanple, three years) after a particular penetration. rate was
achieved. we seek c<:mtent on What the specific penetration rate shoUld be
under this option, and at what point after that rate is achieved we should
~re full-scale conversion to AN.

40. we recognize, boMwe.r, that use of a nationwide penetration rate
as a conversion point for ATV conceivably may pose a hardship to stations in
smaller or less affluent markets. In such cases, there might be fewer
financialreBOUrCe$ to pemit either COOS\D8rS to purchase receivers or
stations to construct and equip an ATV facility. Indeed, the CBS study
suggests that many stations in snaller markets will take longer to begin
building and longer to finish constructing an ATV facility than major market
stations. 78 we thus seek cament on whether we should m:xiify the first cption
to require conversion for ATV only after a specific penetration rate is
achieved on a market-by-market basis. Such an option would ~ar to better
calibrate consuners'rea.c;liness to convert to MV, and would probably result
in stations in 1~ markets converting nore quickly than those in smaller
markets. On the other hand, such piec:sneal conversion might adversely affect
the availability of network or other nationwide ATV p.rogr~. Interested
parties are invited to address the relative advantages and disadvantages of
such a market-by-marlcet awroaeh.. catinellt is also solicited on what the
appropriate penetration rate should be, and how we should assess when that
rate haS been achieved in a given market.

41. A final cption would be to establish a finn date by which one
frequency woUld have to be surrendered and the conversion to ATV ccnpleted.
SUch a date in itself would allow sufficient time for CO!lSUIIers to purchase
new AN receivers and adjust to this new transmission fonn. we believe that
this option has the advantage of providing clear notice to licensees and to
the J:cl>lic of the date by which conversion DUSt take place. It would also be
oore efficient to aaninister than the other cptions discussed above because
the Ccmnission would not have to make det.erminations of nationwide or market
penetration rates in scheduling alternative conversion dates. We seek cament
on whether establislment of a date certain alone is an appropriate way to
schedule ATV conversion, and if so, what factors and types of data we should
take into account in setting the date, and what the specific conversion date
should be.

C. Switching Frequencies

42. It is conceivable that, after a period of ti.ne, stations may
desire to switch their new AN operations to their original NTSCchannels. 79
Based on preliminary staff studies, it aR;>ears that AN allotments may have
spacing between ATV and NTSC co-channels shorter·than spacing between ATV-AT'I/·

78 CBS Study at 17 & Figures 11 and 12.

79 For exanple, a station's service area on its ATV frequency may be
smaller than its NTSC service area. If ATV receiver penetration becares very
high, the station may desire to use the NTSC channel to.expand its AN service
area and sacrifice sorce NTSC coverage.
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co-channels and NTSC-NTSC co-channels. 80 'Ibis technical constraint poses --../
problem.s for ,a station switching its NTSC to its AN channel and vice versa,
unless all stations with co-charmel facilities at less than. the mininuu ATV-
AN spacing distance in a given area switch together. Switching ATV' and NTSC
frequencies otherwise may result in liN stations withpemanently~ smaller
service areas. 81 In light of this engineering limitation, we tentatively
conclude that we cannot pennit licensees to switch their ATV' and Nl'SC channels
on an individual basis, unless their MV-NTSC separation is carparable to or
greater than theirAT'/-ATV Spae1ng prior to the switch. we seek carment on
this tentative conclusion and on the analysis leading to it. we also ask
interested parties to carment on whether, at the time .of conversion to ATV', we
should nevertheless pemtit li~sees to sWitch their ATV' and NTSCfrequencies
where they would still meet awropriate spacing requirements.

43. Another approach would be to require all broadcasters to switch
back to their fOImer NTSC channels at sane tuture date or, altematively, to
require seine broadcasters to. switch to new channels so that all AN
operations are reacccmoodate(i in the m:>st spectrally efficient manner. For
exanple, this second. altemative. might establish a single contiguous band for
all AN operations. This approach .might sinplify AN receiver design and make

80 Staff ,studies (1) asSURe existing Nl'SC-NTSC co""'Channel separations;
(2) deroonstrate that there is sane flexibility to make ATV-ATV co-cha.nnel
separation about 150 miles without signifiCantly affecting the IllJRt)er of
stations that can be accarmodated; and (3) conclude that A'l'\T-NTSC separation
is the critical factor in providing ad:iitional spectrum for ATV, and that to
acccmoodate a high percentage of stations, a minimum ATV-NrSC separation
distance of 100 miles appears necessary. ~ generally 1989 <ET Study, eptA,
at 8, 11-2 & Tables 4-H, 5-H; 47 C.F.R. § 73.610.

81 Staff studies make certain as81.1llPtions about the technical capability
of ATV signals with respect to co-channel NTSC signals. They as~ that an
ATV .signal. spaced at 100 miles from an NTSC co-channel can be designed to be
relatively ''benign" relative to aI:l NI'SC co-chB.nnel, i....L, that Nl'SC viewers
will be less affected by the presence of the AN signal, than by another NTSC
signal. The studies also assurce ~t the ATV signal can be designed to be
"robust" vis-a-vis an Nl'SC signal in that the AN signal can exi$t with a 100
niile station separation distance from an NTSC co-channel without haJ:mfu1
interference fran the NI'SC signal. The studies do not focus on whether an A7V
signal can be designed to be as "benign" and as "robust" with respect to co­
channel effects fran another ATV signal, however. Thus, if a station switches
its ATV and NTSC frequencies with the result that its KtV frequency is now'
spaced less than the necessary distance fran another AN co-channel facility,
the station's AN facility nU.ght not be i1mame to unwanted interference
effects from another AN co-channel, as it would be for interference fran an
NTSC station. This increased interference potential would result in
permanently smaller service areas for sane AN stations. On the other hand, if
all stations converted to only their AN-assigned. frequencies, and. NTSC
operations ceased, any limitations placed on ATV' coverage areas by the
existence of the NTSC stations would be. reooved. Assuming no other uses for
the NI'SC spectrum, AN coverage areas could increase.
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contiguous spectrum available for other uses.

44. we recognize, of course, that either of these alternatives would
require sizeable J:'e-investIrent by stations that would have to switch their AN
transmission facility to a new frequency. we request infonnation on the scope
of the investment necessary to make such a change in frequency. we also ask
interested parties to cament on the costs and benefits. of these altematives.
carment is also solicited on whether, under either altemative, we should
adopt a standard for waivers to allow a licensee to remain on its originally
assigned AT'V frequency provided that this would not interfere with existing
AN channels.

VI. S:IJIJ[QSTIlI;

45. As we have stated previously, it is in the interest of bOth the
public and the industry to ensure that the transition to AT\! is made as
snoothly as possil::>le. In particular, we believe we should protect the
existing investment in consumer equipnent during this transition period and
take steps to ensure that COllS1Jl'l'ers are not forced to purchase new television
receivers in order to enjoy top quality, over-the-air television service.
One means of achieving this goal would be to require ~ broadcaster to
simllcast programs on bOth its NTSC and AN chamels. 82 By requiring that at
least a rnininun amount or percentage of programning broadcast: on the AN
channel is also broadcast on the NTSC channel, sinuleasting would help ensure
that consUI'£erS with conventional NTSC receivers are not relegated to
receiving inferior progranming during this transition period. '!his requiremant
cOUld serve as, or be coupled with, a requirement that stations over time
provide a progressively higher mininun cuoount of service on their ATV channel.
At the same time, we also believe that any awroach we~ should give
broadcasters the flexibility necessary to ensure that the new ATV technology
succeeds in the marketplace. we thus seek carment on whether, in principle, a
sinulcasting requirenent would be a desirable neans of protecting existing
consumer investIrent in television equipnent, or whether there are any other
equally desirable means of achieving this same goal. If we do~ a
sinulcasting requireaent, we seek carment on the am:>Unt or percentage of ATV
progranming to be required, whether this amount should be adjusted as the
conversion period progresses, and, if less than full time, on whether we
should require that simllcasting occur at particular tines, iL.9..., prime time
or non-prime time.

VII. 01'II!R MM."1BRS

A. Patent Licensing

46. In light of the significance we ascribe to consurrer acceptance of

82 "S:i.rculcast" is a contraction of "simJltaneous broadcasting" and means
the broadcast of one program over two channels to the same area at the same
time. First Order, 5 FCC Red at 5629 n.l.
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A'N technology, 83 we believe it awropriate at this juncture to address the
issue of patent licensing, a question we believe is iJrportant to achieving
high levels of rec:eiver penetration. we expect that any proponent of an ATV
transmission system selected as the nationwide standard will adopt a
reasonable patent structure and royalty chaJ:ging policy so that sufficient
m.Jtt)ers of manufaetw:ers will be able to prociJce AN receivers and meet
Consuoer demand. 84 In particular, we believe that any winning system, and its
cooponent parts as awropriate, .may have to be licensed to other manufacturing
carpanies in order to geperate the SUWly volunes necessary for the !)&Vice to
develop. we seek cament on these patent licensing issues, and on the extent
to which a proponent's patent licensing practices should be considered during
the selection of an AN transmission system.

B. Coopatibility with Other Media

47. until this point, we have considered iDplementation issues that
bear on the use of ATV technology in the television transmission medium.
However, this technology may have an inpact on, or applications to, other
nedi.a. AN carpatibility with other fonns of transmission and applications
would~ to be a desirable policy objective, provided that it does not
unduly carpranise other goals in this proceeding. To what extent can or
should we encourage carpatibility of a terrestrial broadcast A'N system with
other media, including other video delivery media such as satellite
transmission or video cassette recorders, and with catpUter applications and
other fonns of data transmission? The carmittee for~ High Resolution
Systems (COHRS), an informal ad-hoc group with rte'rbers fran the catplter and
telecarmmications industries, governrtS'lt and academia, believes that an ATV
standard should be interoperable, 85 extensible, a6;calable, 67 and hatmonious

83 ~ supra section V.B.

84 ~. Public Notice, Revised Patent PnXwiprAA of the Federal
Cggnunications C<missiQO, 3 FCC 2d 26 (1961). See also AJnindtent of PArt 3
of the Cgmtission's Rules and Regulations to fepni:t PM Broadcast stations to
Transmit Stereophonic Programs on a M.Jltiplex RlSis, 21 RR 1605, 1615 (1961);
En Banc letter fran the FCC to Multiplex Develc.pnent Co:tp., regrinted 21 RR
1616a (July 26, 1961). we also observe that the Advisory Ccmnittee A'N Test
Procedures Test Management Plan, Section 2.1 ad:iresses this matter and
references the Patent Policy of the American National Standards Institute in
connection therewith.

85 Interoperability refers to ease of conversion between different media
and between different applications. 'Selected ISsues: Interoggat>ility,
Extensibility, Scalability. and Harmonization of HD'1Y and Related StapdArgs,
carnents to the FCC prePared by COHRS (May 7, 1991) (COHRS letter) .

86 Extensibility refers to the ability to adapt to innovation and to
uses requiring a higher quality signal and more infonnation transmission.
COHRS Letter, sypra.
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with standards foX' other applications. 88 we seek calnent on the desirability
of these qualities in an AN system and on the :1Jlportance of an AN system's
overall ability to interconnect with other aA>lications and delivery systems.

A. Notice and calluent Provisions

48. J?ursuant to applicable procedures set forth in sections 1.415 and
1.419 of the Commission's Rules, 47 C.F.R. §S 1.415 and 1.419, interested
parties may file caments on or before DectIItler 20, 1991, and reply caments
on or before January 20, 1992. To file formally in this proceeding, you IIUJSt
file an original plus five copies of all COIIIDf!lllt.s, reply carm::mts, and.
supporting caments. If you want each Camdssioner to receive a personal copy
of your caments, you must file an original plus nine copies. You should send
caments and reply caments to Office of the Becretazy, Federal camunications
Commission, washington, D.C. 20554. carments and reply ccmrents will be
available for public inspection dl,1ring regular business hours in the Dockets
Reference Room of the Federal Ccmnuni.cations Commission, 1919 M Street, N.W.,
Washington, D.C., 20554.

B. Ex Parte

49. This is a non-restricted notice and cament rulemaking proceeding.
Ex parte presentations are pezmi.tted, except:. during the SUnshine Agenda
period, provided they are disclosed as provided in the Commission rules. ~
generally 47 C.F.R. §§ 1.1202, 1.203, and 1.206(a).

C. Regulatory Flexibility Act Statement

50. As required by section 603 of the Regulatory Flexibility Act, the
Commission has prepared an Initial Regulatory Flexibility Analysis (IRFA) of
the expected irrpact on small entities of the prqlOsals suggested in this
docunent. The IRFA is set forth in~ A. WJ:itten public catments are
requested on the IRFA. 'these caments IIUJSt be filed in accordance with the
sane filing deadlines as caments on the rest of the Notice, but they IIUJSt
have a separate and distinct heading designating them as responses to the
I,nitial Regulatory Flexibility·Analysis. '!be secretary shall send a copy of
this Notice of Proposed Rule Making, including the Initial ~tory
Flexibility Analysis, to the Chief Counsel for Advocacy of the small Business
Mninistration in accordance with paragraph 603 (a) of the Regulatory
Flexibility Act. :Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. § 601 et seq

87 Scalability refers to the creation of pictures by use of subsets of
coded bits so that different quality pictures can be produced depending 00 the
type of processors used. COHRS Letter, supra.

88 Hannonization would pennit receivers to be nnJ1tistandard devices,
capable of processing video formats fran a variety of different sources.
COHRS Letter, ~. .~
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