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RIlLY TO OPPOSITIQI OP ASP

Ohio Radio Associat.s, Inc. (-ORA-), by its attorn.ys, pursuant to S.ctions

1.229 (d) and 1.294 (c)(l) of the Co_ission's Rules, hereby submits this reply

to oppo.ition. On August 20, 1993, ORA filed a .etion to enlarge the i.sues

against ASP Broadcasting Corporation (-ASP-). on septeab.r 7, 1993, ASF filed

an opposition thereto. In reply to the opposition, ORA submits the following

comment••

A. noted in ORA's motion to enlarge the i ••ues, ASF propo.e. to oper.te it.

station by leasing the existing facilities of defunct station WBBY-FM. That

st.tion oper.ted .t 3kw with an omnidirectional transmitter. In an amendm.nt to

its applic.tion, filed March 5, 1992, ASF proposes to operate .t 5kw with a

direction.l .ntenn. (Dep. Tr. 74). Bowever, Ardeth Fri••ell, ASF's purported

voting shareholder who prepared its application, never consid.red the cost of a

dir.ctional antenna in det.rmining cost estimates for ASP and she do.s not know

how .uch such an antenna would cost (Dep. Tr. 75).

Moreover, at the time of certification, Fri••ell prepared no written budget

or cost e.timate. (Dep. Tr. 72). A written budget prepared .o.etime .fter

certification contains no ref.rence to a directional antenna (Dep. Tr. 76).

ASF propo.e. to provide auxiliary power at both the studio .nd tower site

(ASF Be.ring Bx. 4). Bowever, Fri••ell did not include co.t. for auxili.ry power

in any estimate. or budgets for ASP. She does not know if .uxiliary power

generators will be provided in the lease of the Station WBBY-PM facilities (Dep.

Tr. 77).

ASP stated in its application, filed on December 30, 1991, th.t its cost

estimate. were $90,000 (D.p. Tr. 31). Pursuant to a shar.hold.rs .gr••••nt,

dat.d D.cemb.r 23, 1991, Section 3, pp. 3-4, the $90,000 amount is to be funded

solely by a loan, which is limited to $100,000, fro. Tho.as J.' Beauv.is, •

purported non-voting shareholder. JIg, .ttachment 1.

In opposition to the .otion to enlarge the, i.sues, ASF sub.its a

d.claration of Frizz.ll, dated Septemb.r 7, 1993. Therein, Frizz.ll conced.s

that sh. did not know the cost of a directional ant.nna or of .uxiliary power

generator., but only knew that the.e ite•• could be purchased on terms or leased.



•

Bowever, COmmission policy requires that an applicant know more than the

f.c~ ~h.~ an i~•• c.n b. purcb•••d or l ••••d .o••wb.r. a~ so•• pric.. An

applican~ i. required ~o seriously and .eaningfully asc.~ain i~s propos.d cos~

e,timate,. Armando Garcia, 3 FCC Rcd 1065, para. 15 (Rev. Bd. 1988). A vague

-general sense- of costs is insufficient. Yictor.on Group. Inc., 6 FCC Rcd 1697,

1700, para. 19 (R.v. ad. 1991). Accordingly, ~h••pecification of a financial

qualification. issue i. required on ~hi. basis alone.

ASF clai.s, in i~s opposition, ~hat it bas over $200,000 available to fund

the con.truction and first three months operation of tbe proposed station. It

ther.for. cont.nd. that it could .eet any .bo~fall in the $90,000 cost .stiaat••

to cover the cost of a directional an~enna and auxiliary pow.r generators.

Bowever, ASF ignore. a .harebolder. agree.ent, dated December 23, 1991,

Section 3, pp. 3-4, which state. that the $90,000 amount for construction and

first three months operation is to be funded solely by a loan, which i. limited

to $100,000, fro. Tho.as J. Beauvais, a purpo~ed non-voting sbareholder. See,

attachment 1. Thus, ASF does not have $200,000 available for construction and

the first three .onths of operation. Rather, the shareholders have agreed that

only $100,000 will be .v.ilable for this purpos••

ASF claims, in its opposition, that Beauvais has now agreed to fund the

acquisition of a directional antenna and auxiliary power generator.. Thi, is

bas.d upon his declaration, dated September 7, 1993. Bowever, Beauvais'

declaration constitutes a revised financial plan which can not be considered

unless accompanied by an a.endment to ASF'. application and a showing of -good

cause- for it. acceptance. Aspen PM. Inc., 6 FCC Rcd 1602, 1603, paras. 11-13

(1991) •

ASF contends, in its opposition, tbat it is presep1;ly financially

qualified. Bowever, under co.aission policy, it is legally irrelevant that an

applicant i. pre.ently financially qualified if it was not qualified at the time

of ce~ification, or at the time for aaendments of right. Aspep PM. Ipc. It has
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now be.n demonstrat.d that ASF was not financially qualifi.d at the tim. of

c.rtification, or at the time for amendment. of right.

ASF claia., in it. oppo.ition, that Frizzell actu.lly did prep.r. a written

budget .t the tim. of certification of the application in Deceaber 1991.

Bowev.r, that ••••rtion is b.li.d by Frizzell's own depo.ition t.stimony.

Th.r.in, sh. admitted that ASF's budget was not in writing, that she ·figured in

h.r h.ad· how much it would cost to operate the .tation for three months, and put

th••e number. on some paper which had been thrown away (Dep. Tr. 72). Although

she w.s th.n shown a document with a caption ·Cost of Operations for First 90

Day.,· that document i. undat,d and there is no reliable 'vidence as to whether

it was prepared prior to or at. the t.iae of certification. ~, attachm.nt 2.

Accordingly, a substantial and aaterial question of fact is raised as to

wh.ther ASP had written cost .stiaates at the time of certification. At best,

Frizzell's deposition testimony i. cont.radictory and the co.t estimat.s produced

by ASP are undat.ed.

Co_ission policy requires that an applicant prepare at the t.im. of

c.rtification written documentat.ion showing cost e.tiaat.es for construct.ion and

t.h. first. three mont.hs of operation. Ju, Revision of FCC Fona 301, 50 1lR2d 381,

382 (1981); FCC Pora 301 Instruct.ions (1989-1992 version), Section III (D) (1) (b),

pages 5-6; Blyisiop of FCC Fora 301, 4 PCC Rcd 3853, 3859-3860, paras. 43, 46,

49, 52 (1989); Las laericas C9WmUpicatiops, Inc., 1 FCC Rcd 786, 788, para. 10

(R.v. Bd 1986), writt.en document.ation is t.he ~ ml& P2Il for financi.l

qualifications; H9rthaapton Media A.sociates, 4 FCC Rcd 5517, 5519, par.s. 18-19

(1989), all applications filed on or after June 26, 1989, must have written

documentation of their financial qualification. prepared at t.he t.iae of

certification. Bowev.r, even if Frizzell did actually prepare writ.t.en cost.

.stimat.s at the tia. of c.rtific.tion, t.h. sp.cification of financial

qualifications i.sues is nevertheles. requir.d based upon other deficiencies in

the ASF financial plan, as noted in ORA's motion and el.ewhere in this reply

pl.ading.

- 3 -



WHEREFORE, in view of ~h. foregoing, ORA reques~s ~ha~ financial

qualifica~ion. i ••ue. b••pecified again.~ ASP ba.ed upon pa~en~ly def.c~iv. co.~

e.~iaa~e. and an inadequacy of commi~~ed funds a~ ~h. ~ime of am.ndmen~. of

righ~.

Respec~fully .ub.i~~.d,

McNAIR & SARPORD, P .A.

S.~eaber 17, 1993

020979.00001 ORA.916
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IBABlRQIDIRS AGllfHPI:I

nus SHAREHOLDERS AGREEMENT is .taed iIdo Oft December ~.3
~~-

1991, amona the foUowinI panieI (IIereioafter coDecdvely nfemd to u the -Parties-):

ARDETR S. F1UZZBlS· (bereiMfter Jeferred to .. -AIr) IDd moMAS I. BEAUVAIS

(beteinaftet metred to u ""-).

WHEREAS:

A. ASP and TJB coosdtute all of the IbarehoIden IS ASP BROADCASTING

CORPORAnON, an Ohio Corporatioo (beteinaftet referred to u the ·Company-). ASP is the

holder of Two Hundred and Pifty (2SO) shares of VodnJ Common stock of the Company and

TJB is the holder of Seven Hundred and Pifty (750) shares of Non-Votina Common Stock of the

Company; IDe!

B. No other shares of stock 01 the Company have been authorized, issued or are

outstandina; and

C. TIle CompIay ......... to submit • IIppIicadoe to .... Peden1

Communications Commission for she issuance of • license to operate an PM radio IelVice to

serve Westaville, Ohio; and

D. By this ApemeaI, die pudes inead to establish and let forth further

undastandiDp betweea tIJem~ fUture capilli oootributions aDd Ious by the

sharehoJden to the Company, votiD& ri&bts, manIIemeat. and ASP'S option to purchase in

accordance with the provisions hereinafter let forth;

NOW THEREFORE, it is a&reed as follows:

1. Oovcmio,lAw. This Apeement and the Corporation subject to this

Alrcement shall be lovemed UDder and in ac:cordance with Ohio Revised Code Section



250 vodaa Commoa

750 Jb-¥Odfta Commoa

,,*,SMck
Stoo Par VIIIII

S2S0.00

mG.OO

AddjtjopaJ Paid
in Cuilll

15,250.00

PRIOR 10 GRANT Of CONSDUCDON PERMrl

In Idditioa to the Additional PaiclIa,(:apital Jefened to baeinabove, ASP Ind TJB acree

to provide fw1het Additional Paid fa Capital ill die lime JIftJPOl1ion u thdr respecdve Capital

Stock Accounts up to Forty Tbousand ($40,000) Dollars tDCII. Ia addition to the Ibow, TJB

further acrees to provide Additional Paid 1ft capilli up 10 Sixty 1bousand ($60,000) DoUars.

The Additional Paid 1ft Capital, first from ASP and TJB joiDdy, and after, by TJB, are to be

paid to the Company within thirty (30) days after RCCipt of a request for said Additional Paid

In Capital from the President of the Company. The proceeds thereof shaJ1 be used for the

followina purposes only:

Lepl,~, or 0Iher reuoMb1e apeIt-=s related to the

Company's applicatiOll to the Federal Communications

Commission for the issuance of a licente 10 operate In PM radio

AFtf.I. 0IWfI Of CONSTIUCDONmm
After issuance ofaConstruedOll Permit autborizina the Company to operate an PM radio

service for Weste.rvilJe, Ohio on Channel 280, and upoIl which no further appeals can be taken)

TJB IIJ'eeS to Joan to the Company additional amounts, up to One Hundred Thousand

($100,000) DoUars, OIl a first secured basis at ID interest rate ofprime plus three (3") percent

(prime to be ddermined by the then current published rate of Bank One of Columbus) N.A.)

3



with maturity of live (5) to IeVeft (7) yean and with interest and principal payment provisions

to be decermined at the time the 1oIn(1) is (are) doled. 1be loan proceeds shall be used for the

followia& PUrpolel 0DIy:

(a) Lcue costs.._." lor......of the Compuy'l ndio broIdcut facility

in or near WesteMI1e. Ohio after issuance of die PederIl Communications CommlssioD of a

ccmtrucdon pemait 10 the Compuy fGr PM IIdio JeIVk:e Uc=ensed to WesteniDe, Obio on

0annel280.

(b) 1bree (3) month·s additioall worJdna capital u requiJed by the Federal

Communications Commission license applicatioD.

4. Qptioo to rurcb,.. ASP IbaD have an optioD to pun:bue aD of TJB's

Capital Stock (consistin& of Sewn HUDdled Fifty (7SO) sbara of Noo-VOIiD& Common Stock)

on the foUowinJ terms and conditions. provided bowevc:r, that all outstandina loins from TJB

to the Company are paid in full prior to exercise of the option.

(a) ...... fa call It....

(b) Qpticm nIDI Period. Aliy time durinl the first thRc (3) years after

issuance of a Construction Permit autborizin& Ibe Company to operate an PM radio IaVice for

WesteMDe, Ohio OIl Oannel 280 aDd upon wbida DO further Ippe&ls can be..... Tbis option

may be exadlecl by wriIteD DOdce u povided ....

(c) 0Jgi00 Pric;e. Durin& the first year after issuance ofa Consttuedoft Permit

authorizinJ the Company to operate an PM radio IetVice for Westerville. Ohio OIl Channel 280

and upon which no further appeals can be taken, the option price shall be five (5) times to the

total of TJB'S Capital Stock and Additional Paid In Capital accounts. Durinl the second year

4



ASF BROADCASTING CORPORA11ON

COST OF OPERATIONS FOR FIRST II.Aye

PROJECTION:

Personnel
Travel & Entertainment
"dvertisingIPromotIon
RepaIr and Maintenance
Supplies
Utilities
Freight/Postage
Insurance
Rentslleases
EquipmentlStudiolOffices
Taxes
Professional Services
Dues and Subscriptions
Programming
Royalties
Miscellaneous

TOTAL COST OF OPERAnONS (90 Daya)

$57.000
600
600

1.000
600

1.500
650

1,000

18.000
600
500
450

5,250
750

J..5ag

$90,000

"
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I, 81;epIaeD~. Yel.ertoll, an atmraer iD the law fina of lIcIIair 5 Baaford,

P.A., do h.reby certify that on this 17th day of 8ept-.ber, 1993, I ha•• ea.sed

m be haDd _li••reel or _iled, U.s. _iI, posbge prepaid, a copy of the

foregoiDg -Reply m OppositioD of ur- m the followiDg:

fte BODOrabl. Walt.r C. II1ll.r*
......ni.trati•• JA. Judge
rederal ee-unfeations ee-.i••iOD
Ilooa 213
2000 L street, ••W.
Wa.laiag1:oD, D.C. 2055.J_. Bbook, Bsquire
lleariDg' Braach
rederal ee-uaieation. ee-.i••ion
Ilooa 7212
2025 • street, ••W.
WasbiDg1:.oa, D.C. 2055.

Arthur V. BeleDd1lik, Bsquire
Bllithwiek 5 BeleDd.ik, P.C.
1990 • Street, ••w.
B1Iit. 510
Wa.laiag1:oD, D.C. 20036
C01lll••l for Da.ld A. IliDgerJ_. A. Koeraer, Bsquire
Baraff, KoerB.r, OleDder 5 Bocbberg, P.C.
5335 Wi.CODSiD A._••,•.W.
B1Iit. 300
Wa.hiDgma, D.C. 20015-2003
C01lll••l for ur Broadea.tiDcJ COrp.

Brie S. Kra.et;., ••qu.i.re
BrowD, rima 5 .iet.rt, Chartered
1920 • Street, ••W.
B1Iit. 660
Wash~, D.C. 20036
COua••l for Wi1b.ra IDd1I.tri•• , IDe.

Dan J. Alpert, .squire
La. Offie. of Dan J. Alpert
1250 CoDDecticut A._.•, •.W•
Wa.laiag1:oD, D.C. 20036
C01IIl••l for Bh.ll_ r. Da.i.

*1IaD4 Deli.ery


