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other telecommunications entities from any other
country except where and to the extent justified
by demonstrable differences in cost.

(d) neither the foreign carrier nor its U.S.
affiliate will refile U.S. originating or
terminating traffic, without the consent of the
originating and terminating carriers;

(e) the foreign carrier will make available
to all U.S. carriers (unless expressly prohibited
by foreign regulatory law), published and tariffed
interconnection or distribution arrangements that
are unbundled by discrete functions, including
arrangements for servicing, provisioning, testing
and maintenance; and offered on an unbundled basis
at the same rates, and under the same terms and
conditions, as provided to its U.S. affiliate or
used in connection with its own services; and

(f) the foreign carrier will establish, and
disclose, those structural or non-structural
safeguards implemented to assure that information
received from other U.S. carriers is protected and
not used for the benefit of itself or its U.S.
affiliate;

(g) the U.S. affiliate will not acquire or
enjoy any right, for the purposes of handling or
interchanging traffic to or from the U.S., or with
respect to revenue flows to or from the U.S.,
which is denied to any other U.S. carrier by
reason of any concession, contract, understanding,
or working arrangement to which the foreign
carrier or its U.S. affiliate are parties; and

(h) such other conditions as the Commission
may deem appropriate in the circumstances.

In applying the provisions of this section:

(1) "Affiliate" shall mean those entities in
which a foreign carrier holds, directly or
indirectly, an ownership interest of five (5)
percent or more, or that are controlled by a
foreign carrier. For purposes of this
calculation, the Commission will employ the same



procedures set forth in Section 63.54(e) of these
rules.

(2) "Comparable competitive opportunity” shall
mean the practical opportunity to offer basic and
enhanced telecommunications services to the same
extent as that opportunity exists in the United
States, taking into account both legal regulation
and market structure.

(a) The Commission will consider in arriving
at its determination of comparable competitive
opportunity:

(i) whether U.S. carriers are free to
offer, under terms and conditions that are
substantially similar to those applicable to the
franchised facilities-based providers in the
foreign country, the same or substantially similar
services that the foreign carrier (or its U.S.
affiliate) offers or seeks to offer in the U.S.;
(2) whether structural separation or non-
structural safeguards exist between monopoly and
competitive market segments, including the
existence of cost-allocation rules preventing
cross-subsidization among monopoly and competitive
services; (3) the availability of equal access,
both from customer and technical interconnection
perspectives; (4) the availability of published,
non-discriminatory tariffs offering access and
other forms of interconnection to existing
distribution facilities of the franchised
facilities-based carriers in the home country; (5)
the ability of customers to access new carriers
without changing their telephone number or dialing
extra digits; (6) timely and non-discriminatory
disclosure of network information; (7) the
protection of carrier and customer proprietary
information; (8) whether, in light of all the
above indicators, effective competition actually
exists; and (9) such other matters as the
Commission may consider appropriate.

(ii) In determining whether such
comparable opportunity will be present within a
reasonable period of time, the Commission will
consider the current regqulatory status, plans, and
market structure of the country at issue,
including the progress of liberalization or lack
of it to date; the evidence or representations of
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the parties themselves, and any statements of
evidence offered by agencies of the U.S. (such as
the State Department, Commerce Department, or
USTR) or foreign governments. The length of what
is a reasonable period shall be determined by the
Commission, taking into account the pace at which
progress is being (or has already been) made in
regulatory and market structure liberalization in
the country at issue; the nature of U.S. market
entry at issue; the commitments toward
liberalization offered by foreign regulatory
authorities; the degree of injury likely to be
suffered by U.S. customers and/or other U.S.
carriers in the interim; and such other matters as
the FCC deems appropriate. A period greater than
two years shall be presumptively unreasonable,
which presumption may be overcome upon a showing
of de minimus harm to U.S. interests;

(3) "Foreign carriers" shall have the same
meaning as defined in Section 63.01 (r).

For purposes of enforcing the provisions of this
section, all foreign carriers or their U.S.
affiliates acquiring or operating facilities

in the United States shall:

(1) file those reports specified in Section 43.81
of these rules, on a quarterly basis;

(2) report on a quarterly basis all minutes of
use terminated by the affiliated foreign carrier
(and any of its foreign affiliates) on behalf of
each corresponding U.S. carrier, and all minutes
of use delivered by such foreign carrier (and any
of its foreign affiliates) to each corresponding
U.S. carrier. The foreign carrier (and its
foreign affiliates) also shall provide and explain
the methodology applied for the return of foreign-
billed traffic to U.S. carriers.

(3) obtain additional approval for acquisition
for operation of any additional capacity in, or
transfer of ownership or control of, facilities;

(4) file reports on an annual basis, together
with supplementary reports within thirty (30) days
of any change, providing (1) the accounting rates
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in effect between the foreign affiliate and all
other telecommunications entities for all
services; (2) all cost detail relevant to a
claimed difference in cost justifying different
accounting rates charged by the foreign affiliate
to U.S. carriers as compared to other
telecommunications entities; and (3) cost support
justifying the accounting rates charged by foreign
affiliates to U.S. carriers.

(5) file all agreements between the U.S. and
foreign affiliate relating to the proportionate
return of traffic by the foreign affiliate to U.S.
carriers, or affecting directly or indirectly the
return of traffic by any other foreign carrier and
U.S. carriers, within thirty days of execution.

(6) file all commercial and technical arrangements
with respect to the interconnection or
distribution arrangements required by this rule,
or otherwise offered or made available by the
foreign carrier to its U.S. affiliate, within
thirty days of execution;

(7) file all operating agreements entered into
between the foreign carrier and its U.S. affiliate
in accordance with Section 43.51, and all
operating agreements entered into by the U.S.
affiliate, its parent or affiliates that affect
traffic or revenue flows to or from the U.S.
within thirty (30) days of execution;

(8) file a description of all safeguards
implemented by the foreign carrier to protect
proprietary information provided to the foreign
carrier by non-affiliated U.S. carriers, and any
changes to those safeguards implemented that may
occur; and

(9) comply with all current and future Commission
policies and requirements concerning international
accounting rates and proportionate return.

The Commission will re-evaluate all findings that
comparable competitive opportunity will occur
within a reasonable period at least annually
during, and at the expiration of, the period found
to be reasonable in the initial order. If the
Commission determines that events no longer



support such a finding, the Commission will take
such measures as it deems appropriate to fulfill
the purposes of this Section, which measures may
include the revocation of any licenses, rights, or
authorizations previously granted in reliance on
the initial finding.
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