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SUMMARY OF COMMENTS OF THE SMART
COMMUNITIES SITING COALITION

The Smart Communities Siting Coalition (“Smart Couamities”) is comprised of
individual localities, local government associatipand local agencies responsible for roadway
safety which collectively represent more than 1,86munities and nearly 30 million residents
in 10 states. Smart Communities understand theritapce of deployment of advanced wireline
and wireless communications technologies and areebcengaged in significant efforts to
encourage broadband deployment, particularly tersetved areas. Smart Communities believe
that no additional federal regulations are requiegdl that the Commission need not, should not
and cannot grant the relief sought by Mobilitie.sBnCommunities respectfully submit:

1. The shared interests of all levels of governmemtdmanced wireless and wireline
broadband infrastructure do not justify additioregjulations. The Notice is focused on a
particular type of wireless infrastructure, beirgplbyed by personal wireless service providers,
or companies that build facilities for those prargl Mobilitie and others argue this
infrastructure is needed for 5G and Internet oh@hi(loT), but there is no way of knowing, at
this point, whether the infrastructure proposedhage particular service and facilities providers
will prove to be best means of advancing high-speieeless or whether, for example, the 10T is
more likely to depend on different types of netwgrr end user devices with different
capabilities. That fact alone ought to lead taitepry caution, as rules that favoring incumbent
service or facilities providers can have significamnsequences for innovation.

2. As a basic principle, the Commission should beatelot to adopt any rules that have the
effect of requiring states or local governmentsubsidize the business plans of these service

and facilities providers, or to assume risks tlaw ffrom their business plans. The ruling sought



by Mobilitie — or further regulatory actions by t@®@mmission aimed at local governments —
would have just that effect.
3. The placement of small cells, particularly in tights-of-way, presents significant
challenges and risks to communities including:

0 Increased safety risks,

o Negative impacts on adjoining property, local basses, other utilities, and on

redevelopment projects,
0 Increased costs to localities for maintenance, esipa and modernization of the
public right-of-way, and

o Limitations on access by pedestrians and persaisdigabilities.
The purpose of sharing these challenges is naytohat wireless infrastructure cannot be
accommodated, as Smart Communities have and witlrage to accommodate such necessary
infrastructure, but to show that potential costsoamted with the challenges and risks are real
and substantial (amounting potentially to billiaxfglollars), and cannot be ignored. Because of
the complexities associated with small cell sitipggticularly in public rights-of-way, and the
potential costs if local authority is further cordd, the Commission should not be setting special
time frames for either batch or small cell appiwas, or complicating siting review with
additional federal regulations, should be encomggoboperative approaches to deployment.
4. There is no need for action. Deployment of wirelesdities is proceeding apace and
where there are problems with the speed of deplaytieey will not be solved by additional
federal regulation of local processes. Notably,ghmary cause of delays in application
processing continues to be the failure of appleamtsubmit complete applications. For

example, as a routine matter, Mobilitie has suledittookie cutter proposals for 100-120 foot



towers in the public rights-of-way, without doingyameaningful field engineering, or making
any significant effort to comply with state, fedeoalocal requirements — imposing significant
cost on communities

5. The Commission could speed deployment through imdbactions such as sharing
information on successful deployment approacheshgrekamining the role its own regulations
play is hindering deployments, including but natited to:

0 Reexamining the Section 6409 rules. At presest(bmmission’s Section 6409
rules allow for installations in public rights-ofay to grow to sizes entirely
inappropriate for many areas, including resideratiahs and many redeveloped
historical, seaside and downtown areas. A rewffithe Commission’s Section 6409
rules that authorizes local governments who allovalscell deployments to be able
to actually keep them small in size would expedéployments.

0 Ensuring that applicants understand that bothairetnd modified installations must
comply with guidelines for roadway safety, as inmpémted by state and local
authorities

o Clarifying that existing Shot Clock rules regardingompleteness do not prevent a
locality from simply rejecting a defective applimat and/or imposing upon the
applicant a charge to recover the expenses incinraddressing such omissions.
Today's rules require detailed responses to inceta@pplications actually which
slows the process and add costs for everyone (cotynaompetitors and applicant)
when applicants do not make a good faith attemptbmit complete applications.

0 Modernizing RF emissions standards to addressehsification and proximity of

small cell deployments to the public. The failufe¢lee FCC to modernize its RF



standards creates public distrust in wireless systand makes it more difficult for

all parties to develop creative solutions for gjtin
6. As a matter of policy, however, the FCC shouldaelobilitie’s request that it regulate
either the regulatory fees associated with appdioatto place wireless facilities, or the rents it
must pay to use public property. A federal poticgt allows Mobilitie or other wireless service
or facilities providers to obtain permits withowtying the full costs of those permit, or to use
public property without paying fair market valudiveincourage inefficient, intrusive
deployments, deter innovation and could impos&bsl of dollars in costs on local communities
and their citizens. Any such policy will have mangji benefits, at best. It is unlikely to lead to
deployment in areas that are not served today.
7. As a matter of law, the Commission cannot regudatéictate rents charged for use of
public rights-of-way or other government propetylimit recovery to marginal costs as
requested by Mobilitie. The Commission lacks a légandation for adopting any such rules:

o0 Mobilitie is seeking relief under Section 253 (lawrs to entry) but Section 253 does
not apply and provides no avenue for relief whesslution of an issue would “limit
or affect” local authority over decisions regaglthe placement, construction, and
modification of personal wireless service —as ragoih of fees and rents would.

o Even if Section 253 did apply, the Commission hag#eéd authority to regulate
charges for access to property or facilities thay tme useful for placement of
communications facilities, no authority to reguledées for access to public property,
and certainly no authority to limit charges to aertmarginal costs, as proposed by

Mobilitie. Under Section 253, a court must uphaid/ charge that is competitively



neutral, non-discriminatory and “fair and reasoerakbind charging fair market value
for use of public property inherently passes thests.
o0 Mobilitie’s proposed “non-discrimination” test f@ection 253 is wrong and not

supported by case law, Commission precedent dCdmstitution.
8. The Commission need not address debates in theiSiar otherwise address the
meaning of the effective prohibition standard irct®e 332(c)(7). Participants have adjusted to
the tests within their Circuits, and in many caseBected those standards in local laws. A new
framework would create uncertainty. Moreover, thmtirance” standard that the Notice
proposed is inconsistent with pertinent case law.
9. The Notice is not the appropriate vehicle for attid/hile the Commission has broad
authority to choose how to proceed, the Notice sa@nenvision precisely the sort of action that

the D.C. Circuit found requires notice and commef@gmaking.
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INTRODUCTION

The Smart Communities Siting Coalition (“Smart Coamities”) is comprised of local
governments, and associations that represent tiemell as local government agencies
responsible for highway safety. Collectively, thdividual members and associations represent

approximatelyl,854 communities in 10 states, sgraiarly 30 million residents.

! Individual members:

Ann Arbor, MI; Atlanta, GA; Berlin, MD; Berwyn Helgs, MD; Boston, MA; Capitol Heights, MD; Cary, NC;
Chesapeake Beach, MD; College Park, MD; Dallas, D&Soto County, MS.; Frederick, MD; Gaithersburd);M
Greenbelt, MD; Havre de Grace, MD; LaPlata, MD; ledhuMD; City of Los Angeles, CA; McAllen, TX; Moe,
MI, Montgomery County, MD; Myrtle Beach, SC; Newr@alton, MD; Perryville, MD; Pocomoke City, MD;
Poolsville, MD; Portland, OR.; Rockville, MD; TakamPark, MD; University Park, MD; and WestminsteDM

Organizations Representing Local Governments aradl Rgencies:

Texas Coalition of Cities for Utility Issues (TCCHUk a coalition of more than 50 Texas municipaditdedicated
to protecting and supporting the interests of flizens and cities of Texas with regard to utilggues. The
Coalition is comprised of large municipalities andal villages. The GVMC DAS Tower Consortium is a
collaboration of over 20 Western Michigan citietlages and townships that worked collectively withal
telecommunication providers to establish a modehgtng process and fee structure. The Conferef&astern
Wayne is a formal council of governments establigmeintergovernmental agreement consisting oktke
municipalities on the eastern side of Wayne Coontgide of the City of Detroit. The municipalitie=spresented
are: City of Grosse Pointe, City of Grosse Poiraets, City of Grosse Pointe Woods, Village of GedBsinte
Shores (a Michigan City), and the City of Harperatfe. The Michigan Coalition to Protect Public Rigbf-Way
(“PROTEC?”) is an organization of Michigan citiesatfocuses on protection of their citizens’ goverweand
control over public rights-of-way. The MichiganWiaships Association (“MTA”) promotes the interesfsl, 242
townships by fostering strong, vibrant communitexdyocating legislation to meet 21st century cimajéss;
developing knowledgeable township officials anchestastic supporters of township government; amd@raging



Collectively, the Smart Communities have significaxperience in addressing the
placement of wireline and wireless facilities, umting wireless deployments that involve very
large structures and monopoles like the Mobili2® foot towers, as well as relatively small
wireless structures. As importantly, many of thenmbers have devoted significant resources to
undergrounding utilities or to other redevelopmemjects whose job-creating success depends
on balancing the needs of local businesses, esiitiesidents, consumers and tourists — all while
maintaining the safety and integrity of infrastiwet communications and other private and
public infrastructure located in their public rightf-way. The Smart Communities thus have a
good understanding of the challenges presentdehomill be presented by new generation
wireless deployments, and welcome the opportuaityarticipate in this proceeding.

In addition to these comments, several memberSroért Communities, including
Montgomery County, Maryland and Cary, North Caralare submitting separate comments to
provide additional information, and several areparping comments filed by others, including,

in particular, the comments filed by the Texas Mipal League.

ethical practices of elected officials. The Pulimrporation Law Section of the State Bar of Migrigs a
voluntary membership section of the State Bar affifjan, comprised of approximately 610 attorneys wh
generally represent the interests of governmergtazations, including cities, villages, townshipsl @ounties,
boards and commissions, and special authorities.Piiblic Corporation Law Section participates isesathat are
significant to governmental entities throughout 8tate of Michigan. The position expressed in Brisf is that of
the Public Corporation Law Section only. The S&ée of Michigan takes no position. The Michigan Ntipal
League (“MML") is a non-profit Michigan corporatiomhose purpose is the improvement of municipal govent.
Its membership includes 524 Michigan local governtseof which 478 are members of the Michigan Mipak
League Legal Defense Fund. The purpose of the L2gi@nse Fund is to represent MML member local
governments in litigation of statewide significancehe County Road Association (CRA) of Michiganrkswith
all 83 county road agencies on matters of commtamest. County road agencies in Michigan are mesipte for
ensuring safe, efficient transportation on 73 paroéthe road miles in Michigan and are respomsibt reviewing
the applications for placement of facilities aldhg roads to ensure, among other things, that peapfacilities do
not interfere with road functions, or create safetpes. The Kitch Firm represents Monroe, MiahigDeSoto
County, Mississippi and the Michigan associatiatentified above. Best Best & Krieger represengsathers in
the Smart Communities coalition.



Il. SUMMARY

Smart Communities understand the importance ofogepnt of advanced wireline and
wireless communications technologies; many of theenengaged in significant efforts to
encourage broadband deployment, particularly tersetved areadBased on our experience,
Smart Communities believe that no additional fedexgulations are required at this time, and
the Commission need not, should not and cannot gnarrelief sought by Mobilitie.

As we explain below:

1. The shared interests of all levels of governnmeadvanced broadband do not

justify additional regulations. The Notice statiegt “local land-use authorities ... are facing

substantial increases in the volume of siting agibns for deployment of these facilitie’s.”
Some members of our coalition in fact are dealiitgp Varge numbers of small cell applications,

and some have received very few or nbrdur experience shows that the small cell techmplo

2 Smart Communities celebrates that our efforts jig@mairman Pai in a February 28, 2017 keynote esiito the
Mobile World Congress that “....98% of Americans nloswve access to three or more facilities-based lggsg
providers. And the United States has led the wiorttie deployment of 4G LTE.” Those successedcaad
governments’ as much as they are the industry@dréss available &ttps://www.fcc.gov/document/chairman-
pais-keynote-mobile-world-congress-barcelona

% Notice at 1-2. The placement of these wirelesiitias amount to the first significant above grakintrusion into
local rights of way in many decades and thereferaahds a very careful and patient approach salhiasues and
stakeholders are adequately considered and prdt&dte last such intrusion involved the electrid arireline
industries. The potential multiplication of abowegnd facilities is a grave concern for all locaframunities and
their residents for reasons we explain below. Bhenndustry acknowledged this in a CTIA articléedtbMay
2016, in which industry commentators strongly emaged this wireless facility roll out using prinally the
millions of existing electric utility poles. Seetiate here: http://www.ctia.org/docs/default-source/default-
document-library/enabling-the-wireless-networkgarfiorrow. pdf

* For example, Boston has approved nearly 400 DASsrell installations in the rights of way withréhe neutral
hosts companies (Crown Castle, ExteNet and Ameiicaver). In Boston, two-thirds of the installatidmsve or
will take place on City-owned Streetlights or trafights and the remainder on jointly-owned Eveirse-Verizon
poles. The majority of these installations havenbiaeplace for about eight years, but recent irstenad
engagement by carriers, as well as additional aklutists, indicate that number could treble inrtbet 2 years and
again in following 4 years. Atlanta has approvéd 2applications (174 for Crown Castle and 83 forbNitie), and
reports that Mobilitie has indicated a requestniare than 200 sites within the city in the next then The City of
Houston has approved over 350 locations and ar@ating as many as 800 more requests as ZayoyrC@astle,
Verizon, and Mobilitie have each expressed a désibeiild out entire networks, which could be asiynas 200
locations for each company, or some 800 more sifbe. Bureau listed the Montgomery County Maryland
experience in the Notice at 2. But it is not jirg larger communities that are being challengeddet demands for



is not being deployed ubiquitously, and is not sseely helping to close the digital divide, but
does have significant consequences for areas wit@ens and the communities have spent
millions of dollars to attract new jobs and bussess and to create safe infrastructure.
Moreover, in many cases “small cell” applications being submitted for placement on public
property where a private deployment would obvioumsyavailable and would avoid significant
safety issues. The sole purpose of such instalistappears to be to avoid costs that others in
the market bear, and shifting those costs ont¢ebkgayer via use of local community owned
public rights-of-way.

It bears emphasizing that the Notice is focused particular type of wireless
infrastructure, being deployed by personal wirel=sice providers, or companies that build
facilities for those providers (referred to throoghas “service providers” or “facilities
providers”)> As a basic principle, the Commission should tectant to adopt any rules that
have the effect of requiring states or local gowegnts to subsidize the business plans of these
service and facilities providers, or to assumesrisiat flow from their business plans. The ruling
sought by Mobilitie — or further regulatory act®ohy the Commission aimed at local
governments — would have just that effect. Moikil@f course, suggests that its deployments are
critical to deployment of 5G infrastructure and thieernet of Things (1oT) — by which we
believe they mean the infrastructure is criticahvidespread deployment of high-speed wireless
service infrastructure. However, as discussedwdleere is no 5G standard in place today, and
there is no way of knowing, at this point, whettier infrastructure proposed by incumbent

service or facilities providers will prove to besbeneans of advancing high-speed wireless or

rights-of-way access. Ann Arbor, Michigan, in jtis¢ last two years has dealt with more than 60n@re than 70)
applications for DAS facilities.

> The former would be typified by Verizon Wireleasd the latter by Mobilitie, although we recogntizat service
providers may also be facilities providers.



whether, for example, the 10T is more likely to dieg@ on different types of networks, or end
user devices with different capabilities. That faaght to lead in the direction of regulatory
caution, as rules that effectively favor the incemibservice or facilities providers can have
significant consequences for innovation.

Smart Communities, in both these Comments andeirexipert declaratiofsittached to
this filing will outline some of the particular dienges and potential billions of dollars in
external costs that may be caused by placeméstwHll cell” infrastructure.These costs are
the result ofjnter alia increased safety risks, negative impacts on adpiproperty, local
businesses, other utilities, and on redevelopmenegts; increased costs to localities for
maintenance, expansion and modernization of tle afway, and potential limitations on

access by pedestrians and persons with disahil&reeng other things. The purpose of sharing

®In an effort to assist the Bureau with its daiaedr mandate, Smart Communities has retained exgeprovide
insights into the issues and challenges of sitingless devices in the communities rights-of-wafese include:

* Andrew Afflerbach of CTC Technology & Energy has prepared a Report and Declaration of Andrew
Afflerbach For the Smart Communities Siting Coafiti(referred to herein as the CTC Declaration) —
CTC's work has been cited by the Commission anie@ders have regularly appeared before the
Commission. The CTC Declaration reports on smal$ emd the challenges they present to communities.
Perhaps the most important message of the CTC iéolais that the small in small cell refers te #rea
served, not the size of the equipment. The CTQdpation is attached as Exhibit 1.

* Dr. Kevin Cabhill, Ph.D of ECONorthwest has prepared a report entitled The Economics oEGowuent
Right of Way Fees (referred to herein as the EC@Nwast Declaration) ECONorthwest is a nationally
recognized economics firm that has been citedior @ommission proceedings. The ECONorthwest
Declaration contains an economic analysis of tfecebf limiting the amounts that may be chargedufee
of the public rights-of-way and concludes thatithiéngs sought by Mobilitie will not promote
economically efficient deployment of public righi6way and will discourage innovation. More
information about ECONorthwest may be foundip://www.econw.com/.The ECONorthwest
Declaration is attached as Exhibit 2.

« David Burgoyne of Burgoyne Appraisal has prepared a Report and Declaration of Davidig®/mne for
the Smart Communities Siting Coalition, to hightiflr the Commission the potential impacts of wess
facilities on adjoining property values (refertecherein as the Burgoyne Declaration). That datitan
concludes many deployments of small cells couldcafproperty values, with significant potentialeets.
Mr. Burgoyne is a licensed appraiser in Ann ArBdichigan. More information about Burgoyne
Appraisal may be found &ttps://burgoyneappraisal.com/appraisal-litigatsopport/ The Burgoyne
Declaration is attached as Exhibit 3.

e Steve Puuri, P.E., of Puuri Engineering, LLG has prepared a Report and Declaration of SteveRuMri
for the Smart Communities Siting Coalition (referte herein as the Puuri Declaration) regarding the
impacts of placement of wireless structures inpihigic rights-of-way. Mr. Puuri been involved in
roadway design for 25 years. The Puuri Declardasattached as Exhibit 4.



these challenges is not to say that wireless infreisire cannot be accommodated, as Smart
Communities have and will continue to accommodatd :iecessary infrastructurdrather,
Smart Communities outline these challenges to shihethe Commission the complexity and
competing demands presented by the sorts of apiphsathat are now being filed by the
providers of the personal wireless services oflifes. Smart Communities desire to preserve
the opportunity to identify, leverage, and supmther developing wireless technologies such as
loT networking sensors that will enable our comrtiasito offer solutions related to
transportation, energy, air pollution, public Wi-Bnd other new generation servicgsit those
goals, central to the Notice, will not be servedabdgitional regulations governing the uniquely
local siting process, or by regulating chargesufse of public property and public rights-of-way.
As the declarations attached to these Commentsestigghile the cost to the public and to
communities from the sorts of rulings Mobilitie texsts may be in the billions of dollars, the
benefits to deployment would be marginal or negativ

2. In most cases, deployment is proceeding apaber&\there are problems in

deployment the problems will not be solved by addil federal requlation of local processes.

The problems in deployment are in many if not neastes caused by the companies seeking to
place the facilities. For example, as a routinét@naMobilitie has submitted cookie cutter
proposals for 120 foot towers in the public rightsvay to various local government
departments, without doing any meaningful fieldiaagring, or making any significant effort to
comply with state, federal or local requirememgplications of this sort take enormous time to

process.



3. If the Commission does wish to speed deployntenay be able to achieve that

goal through informal action (sharing informatiom $uccessful deployment approaches) or by

doing the following:

a. “Small Cells” vary dramatically in size and Wigity. Some proposed
facilities could have significant, negative impaatsadjacent property values. There are
technologies readily available that can reducestre of the facilities. But, compounding
siting issues are the Commission rules under 47 §1855(c) (colloquially, Section
6409), which allow for installations to grow to esizentirely inappropriate for many
areas, including residential areas and many redpedl historical, seaside and downtown
areas. If local governments can allow small catid keep them small in size, localities
will be in a better position to develop safe hasbamd development plans that can
provide a simpler path for deployment.

b. Commission rules requiring detailed responsesscmmplete applications
actually slow the process and add costs for everydren applicants do not act in good
faith to submit complete applications. The Commnoisshould make it clear that its rules
regarding incompleteness do not prevent a locbiyn simply rejecting an application
and/or imposing upon the applicant a charge tovescthe expenses incurred in
addressing such omissions.

C. Local governments often receive public comment&F radiation. While
those comments do not affect siting decisions, Hreyof concern, because widespread
deployment and adoption depend on public acceptaihwe#eless technology. Because

the Commission has failed to modernize or evenesdRF risks in any sensible way, it



has essentially created a barrier to deploymeht dgency needs to do its job and

modernize those standards promptly.

4, The Commission should not regulate or attempédgolate charges imposed by
state or local governments or agencies.

The Notice actually mixes together different typésharges that may apply to a wireless
provider. An applicant who wishes to obtairegulatoryauthorization will typically pay fees
that are cost-based and designed to recover cesisiated with issuing the permit or
authorization, and costs associated with inspeectifagility for compliance and other legal
requirement$. Mobilitie appears to ask the Commission to reiguibe costs that can be charged
to it so that it, for example, is not forced to beee full costs associated with repeated
applications, engineering, or land use reviewssofpplication. The Commission has no
authority to regulate these charges, much lessreetpealities to effectively subsidize
Mobilitie’s applications; and even had it that aarity, Mobilitie’s actions show why it would be
wrong to do so.

In addition to these regulatory charges, a wiredessice or facilities provider who
wishes to use proprietary property, which may idelthe public rights-of-way, street lights,
public buildings or other structures will typicafpay a fee that is intended as a ferfthose
rates are often set through negotiation and mag @aakariety of forms based upon the use
sought. Those rents are intended to recover thedhlue of the property used. As the
ECONorthwest Declaration explains, a one sizedfitfederal standard that requires access at

less than fair market value would actually det@owation, encourage inefficiency, and could

" These compliance inspections must necessarilyirtsade annual reviews given the proximity of théacilities
to busy and inherently dangerous roadway surfaces.

8 The rents may take the form of franchise or lieciees, lease payments, occupancy fees, etc.



shift billions of dollars in value to incumbentsdainom resident taxpayers. As importantly, the
Commission cannot dictate rents charged for prtgoggoroperty, or (consistent with the

Constitution) limit recovery to marginal costs aspparently requested by Mobilitie.

[l THE LOCAL PROCESS FOR REVIEW OF SMALL CELL APPLICAT IONS

The Notice seeks information from local governmeatahorities on the process for
reviewing and making decisions on siting applicagiéor small wireless facilities (including
DAS and small cells), particularly the amount oféiit takes to complete this process.

The Notice is in response to a Petition by Molalliseeking regulations that favor
particular service providers and facilities prov&leand their respective business plans. The
Commission has recognized, however, that the Cosiom's rules should “neither explicitly nor
implicitly expresses a preference for one particalary strategy....an attempt to indicate such a
preference... may have unintended and undesirahises As to success or failure, we look to
the market, not to regulation, for the answer.”

We therefore stress, at the outset, that Smart Gonties are committed to developing
processes that encourage deployment of advancetingiand wireless systems. Not only do
we understand that our citizens increasingly deamdccess to broadband; the efficient
operation of our communities and the future ecordmealth of our communities also depend on
taking advantage of the opportunities presentexdeby wireline and wireless technologies.
While different communities will take advantagetloése technologies at different paces, local
governments and road agencies recognize the pdwgbortunities the IoT and wireless

technologies present for delivering public servicese efficiently, improving public health and

® In the Matter of Implementation of the Local Coritfmt Provisions in the Telecommunications Act @94;
Interconnection between Local Exchange Carriers @othmercial Mobile Radio Service Providetd FCC Rcd
15499, 15508-15509 (FCC 1996)(“Interconnection @)de



safety, and attracting new businesses. We arenimgtand adopting technologies that will
permit us to, among other things, reduce energgwoption while improving street light
efficiency; identify and respond to problems widwer and water lines; and provide more
efficient public transit. The City of Los Angeldsy example, was the first city in the world to
deploy Philips/Ericsson SmartPole technologiescwhiirn street lights into hubs for existing
and future wireless technologi®s Where we depart from Mobilitie and, perhaps, fiibn
Notice, is that we do not believe the 10T depemishe authorization of the towers Mobilitie and
others seek to deploy (the CTC Declaratibalong with our own experiences, explains why it
does not). Nor do we believe that regulating plaeet of wireless facilities or charging for use
of the public rights-of-way is inconsistent witHexdtive and efficient deployment of wireless
technologies. As the expert reports explain, givenpotential safety issues associated with
public right-of-way deployment; the potential nagatmpacts on property values; and, the
predictable negative economic effects that would/firom the rulings requested by Mobilitie,
local review and local charges actualycourageefficient deployment of advanced wireless

technologies.

A. Processes For Review Of Small Cell Applications

1. The structure of a “small cell.”

In its discussion of whether it should develop &eoshot clock aimed specifically at
“small cell” facility applications, the Commissi@sks how it could define small cell for that
purpose. In our view, this approach is misguidecdlise, as we discuss below, communities

distinguish between facilities based on their imipaot their technical classification. Indeed,

10 For more information seéttps://www.ericsson.com/networks/cases/networlsesihilips-smartpole-with-
ericsson(last accessed 3/7/2017).

Y CTC Declaration at p. 15.
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any technical definition would be stretched at bgisice the term “small cell” has no clear
technical meaning. What is clear is that therenaaiay existing and developing technologies
that allow wireless services to be provided in § Wt is far less intrusive than many facilities

providers like Mobilitie are proposing to deply.

12 CTC Declaration at p. 9.
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The term “small cell” is typically used to descritse installation that serves a small area
— not to distinguish between facilities that anm&dl v. those that are largé® For purposes of
this Notice, it is important to recognize that wfalls within the rubric of a “small cell” at any
given site can actually involve many different geof equipment, some of which could be quite
large and quite intrusive. Thus, as CTC explahgny given location, a “small cell” may
involve a support structure (ranging in size froMa@bilitie tower to a more conventional utility
pole); an antenna; radio units; power suppliestatemeters/disconnects/cabling; and
potentially back-up power suppliés.Some of these facilities may be mounted on thetor
pole; some may be placed in a vault, and some maydund-mounted. A facility might look

like any of these:

AT&T “Small Cell.” Mobilitie “Small Cell” ExteNet “small cell,” San
Oakland Francisco

13 CTC Declaration at p. 2.
14 CTC Declaration atp. 6.
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The CTC report includes additional examples. A€E&Kkplains, small cell sizes may
approach or exceed the size of many monopoles orwealls® Indeed, many small cells may
actually utilize the same equipment that is utdiza traditional macrocells, but the equipment
may serve a smaller physical area because of p&tern powering.

The problems presented by various “small cell’afiations can vary dramatically and
argue against adoption of a unique and shortert ‘@bok” for these applications. The Mobilitie
120 foot “small cell” shown in the photograph aboevié require installation of a significant
foundation that could extend well below ground leared require analysis of the soil underneath
the facility and the support required to prevesttitwer from falling. It could also, of course,
raise Section 106 Historic Preservation Act issdeShe AT&T facility pictured on the previous
page may create significant aesthetic concern®pggsed in a residential area that would not be
presented if located in an industrial area. Tlaeginent of any new structure in the rights of
way, whether categorized as a small cell or nat,ragse significant issues for roadway
engineering, safety, and coordination with othéities.'” The time required to address these
issues is not easily limited by adopting a defimtof “small cell” unless small is literally
defined to exclude towers and new structures alhegeto only apply to modifications of
existing utility poles where there is no need foy axcavation or strengthening, and where all
facilities associated with a structure are in faatall” and not capable of expansion. A more
favorable shot clock for “small cells” will add cgiications without accurately identifying a

class of facilities for which review time may loglty be shortened. It is worth emphasizing that

15 CTC Declaration at pp. 6-8.

18 Exhibit 5 is a small cell proposal for a histadistrict in Monroe, Michigan and the City’s resperts a facility
40" in diameter with a 50” base plate, and rise® above ground. The tower and structure are gepao be
located very near a roadway, and with a foundatfamspecified size.

Y Puuri Declaration at p. 2.

13



there have been very few cases that in fact tura faflure of a community to act in a timely
way, particularly once the industry applicant ackigmiges local governance rights over their
public rights-of-way'® and industry has never shown that a shorter tiamad is required or
would significantly to cut deployment times, givdor, e.g., the time required prior to beginning

construction €.g, for make-ready work).

2. Localities Distinguish Between Facilities BasedQmaracteristics, Not
on Their Technical Classification

The Commission seeks information as to whetherhawd communities are
distinguishing between small cells and macrocaliheir siting review procedures. In some
respects that is the wrong question. Localitifseeioriginally wrote ordinances to provide
enough flexibility to distinguish among installat®based on impact or are modifying or have
modified ordinances to distinguish between faeititthat are small and less visible, and those
which are not. Land use ordinances typically idgifiactors €.g, whether a proposed structure
is consistent with the design of a particular nbmthood; or whether a proposed structure is the
least intrusive required) that would necessariketato account the size, appearance, and
physical characteristics of a proposed facilityis Icertainly true that many local ordinances
were originally written for macrocells, and incorate provisions that may be appropriate for a
fenced facility, but are not appropriate for aligcon a utility pole. But as a general matter,
land use ordinances provide sufficient flexibilitydistinguish among types of facilities based on
their physical characteristics (as opposed todbbrtical classifications suggested by the

Notice).

'8 Many Smart communities have experienced stiff sjifum by industry to basic state constitutionghts and
obligations granted or imposed upon those localneanities concerning the proper and safe manageofiéméir
public rights-of-way. Such opposition is a causdeify.
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What is noteworthy is that processes and ordinarcesoften being revised in
consultation with industry. As the CTC Declarat®iplains® many communities are working
with industry to develop new approaches to deplaoyrtteat take wireless into account as part of
the development processes associated with new\ssibais, roadway widening, or as part of a
general planning processes that is designed tada@ome certainty for both localities and for
providers as to what may be installed, and whdilgs process may take some up front time, and
is distinct from the procedures that apply oncepylication is received under Section 332(c)(7)
or Section 6409. This preliminary work may appearesult in a delay in deployment, as
communities gather all industry players togetheattempt to develop a cooperative solution.
But the “upfront” time may translate into fastensaeration of individual applications over the
longer term, as providers gain a better understgnali what is required of them, and submit
applications that are tailored to community reguieets. This consultative process ought to be
encouraged, and certainly provides no basis foitiaddl regulations.

Regardless of these developments, where a landppseval is required, the process —
whether for smaller or larger facilities — may regusome form of public hearing and notice; as

well as a process for appeal of decisions.

3. Permitting Costs and Costs Associated with the idapbn Process are
Typically Cost-Based

The review process typically begins with the sulsiis of an application, which may
also require submission of application fees. #rbeemphasizing that the Mobilitie Petition

lumps together application fees, and rental feesige of public property, although the two are

19 CTC Declaration at pp. 23-25.
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legally distinct?® We discuss Mobilitie’s request to limit reritéra. Here we discuss its
complaints about fees for application to place legs facilities.

A regulatory fee is typically cost-based and chdrgeconnection with an applicant’s
voluntary decision to engage in a particular agtivthe decision to build a bar, for example, may
lead to the requirement to obtain certain licenssg,ire certain ongoing inspections, and may
require certain actions on business terminatioanggally, a locality may charge a reasonable
regulatory fee to cover the cost of the regulafion.

What Mobilitie calls application fees fall into hcategory and thus are cost-based. The
applicant bears these costs for the service. allgievery application must be filed along with
a fee amount that is approved periodically by therapriate municipal body to recover the
estimated costs associated with considerationpsEgyf applications. The application fees are
not typically refundable if an entity abandons ajgct, or if it files an application at Point X and

then submits a renewed or revised application ait Ro

% Localities may charge rents, license fees, or panay fees, for access to publicly-owned propémgtuding

public rights-of-way. Those rents include, for exade, franchise fees for use of public rights-ofyMay cable
systemsCity of Dallas v. FCC118 F.3d 393 (5th Cir. 1997, but can also incletgs for the use or occupancy of
rooftops, traffic lights or other structures owrida municipality (or a municipally-owned utility)Rents may of
course include provisions that recover costs, trihat limited to cost recoverybee, e.g., See, e.g. City of St. Louis
v. Western Union Tel1,48 U.S. 92, 99 (1892)¢h’g in City of St. Louis v. Western Union T&49 U.S. 465
(1893).(establishing as a constitutional princtplet the public may exact rents for use of pulpiaces)Alpert v.
Boise Water Corp.795 P.2d 298, 306 (Id. 1990) (“the charge impagas not a tax but was contract consideration
for the franchise granted.”ity of Plant City v. Mayo337 So.2d 966, 973 (Fla. 1976)(“we have absofutel
difficulty in holding that the franchise fees palaby Tampa Electric are not ‘taxes....[They] areglared for in
exchange for specific property rights relinquishgdhe cities.”);Philadelphia v. Holmes Elec. Protective 0.,

A.2d 884, 887 (Pa. 193%erea College Utilities v. City of Bere@91 S.W.2d 235, 237 (Ky. Ct. App. 1985) (“But
the consideration exacted in the ordinance is eedttax nor a license fee; it is in the naturarofnnual rental to

be paid for the privilege of the use of space utlgerstreets”); a franchise fee such as that ireblg not a tax, but

is instead a charge bargained for in exchange $peaific property right, i.e., rental or compermafor use of

public streets.”)

2L Cost-based fees, it should be emphasized, doesat to be based on the incremental cost of regglati
particular business, or reviewing a particular liggtion. Inspecting a restaurant for compliandthviood safety
laws requires that the locality have an inspedchar, the inspector have the tools required to contthe inspection,
and that the inspector have the “back room” supgaytiired to submit reports, track inspectionssmdn. All of
those are properly recoverable, although the pdatienethod for recovery may vary from place tapleSee, e.qg.
City of Tullahoma v. Bedford Count§38 S.W.2d 408 (Tenn. 199 Wity of Paris v. Paris-Henry County Public
Unity District, 207 Tenn. 388, 340 S.W.2d 885 (Tenn. 1960) (8&ag difference between fees imposed in
regulatory capacity and proprietary capacity).
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In addition, there will typically be fees assocthteith particular construction or building
permits that may be required for a project, andanéine but necessary for safety and similar
reasons. For example, if an electrical permiecuired, there will be a fee for that permit. If a
foundation is being poured, or there will be exd¢eain a public right-of-way, there may be a
fee that applies to review the plans for instadlatas against existing facilities, and inspection
during construction and for restoration. There bayadditional fees that apply if a facility must
be removed and then rebuilt. Where zoning or laselprocesses apply, there may be fees
associated with that.

In some cases, the application fee would be ddlgtor estimated deposit that may be
partly refunded, or additional payments may be regubased on actual costs. However, the fee
may also be assessed on other bases. For examppeedd project deployment, some localities
have set up concierge services where fees are basié hours spent by a service team
dedicated to consideration of the applicant’s ajgibn(s). This process was used by some
California communities when AT&T deployed facilsi¢o roll out its U-Verse product.

Mobilitie’s request to limit application fees tostas thus misplaced. It is already paying
cost-based fees. If it is complaining that it mp&gy multiple fees, it needs to provide the
Commission more information: is it because it hasrborequired to remove facilities it installed
without authorization, and must go through ano#pglication process? Is it because an
application was withdrawn or rejected? As therldiscussion of Mobilitie’s behavior suggests,
it is incurring many fees because of its own actioAnd of course, if Mobilitie is asking the
Commission to set a particular formula for recovairgosts, or allow it to pay only part of the

costs of reviewing an application, the request khbea rejected. Allowing Mobilitie to escape
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its full costs responsibilities amounts to a supsiMobilitie.?> Moreover, the request runs
afoul of the statute and constitution (which previde Commission no authority to dictate how
fees are recovered). The Commission is in any was@ a position to manage or oversee the
manner in which localities account for or recovests; any effort to do so would simply bog
down the permitting system, and require adoptioa system of accounts far more burdensome

than the system established for common carriers.

4. Timing Depends on Completeness of Applicationsvéhdt is Being
Proposed for Approval.

a. Incomplete applications continue to be a major [enob

Once an application is received, it must then beeveed before it can be approved. The
Notice asks commenters to address whether somegapplications are granted more
frequently or reviewed more expeditiously than cthand if so, why? As the CTC
Declaration explains, to the extent that there‘dedays,” most delays in processing an
application are caused by incomplete applicatfdns.

Mobilitie unfortunately provides the paradigmati@eple of an entity that causes its
own delays — and in the course of doing so, ine@®#se costs of regulatory review. While
Mobilitie has actually deployed facilities in somithe Smart Communities, and is entering into
agreements to do so in others, its record in manyngunities is not pretty.

Mobilitie submitted applications before it had lega authority to operate, or
containing false claims regarding Mobilitie’s legalauthority. In early 2016, several

subsidiaries of Mobilitie began submitting applioas to place towers in the public rights-of-

22 ECONorthwest Declaration at p. 8.
%3 Notice at 9.
24 CTC Declaration at p. 20.
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way in communities across the country. The apptioa were essentially cookie cutter
applications, and were submitted initially withtéss claiming that the subsidiary was
certificated by the state public service commissiod had the right to use the public rights-of-
way. In many cases, however, the subsidiary wagven licensed to do business in the state,
and had not filed an application with the publicvgge commission at all. An example involving
Centerville, Georgia is attached in Exhibit*6.

In cases where waslicensed to operate, Mobilitie made false claifsu its rights to
enter onto municipal property. For example, onddelger 20, 2016, the Michigan Public
Service Commission ruled and granted the applicattequested in two cases, U-18067
(Mobilitie Management LLC’s application to provitbasic local exchange services) and U-

18125 (Utility Network Authority MI, LLC,’s applidaon to provide basic local exchange

% The reader will notice that the pictures and desire virtually identical to those contained ia Monroe
application and contain no reliable site-specifigiaeering. The proposal is for a 120’ tower amearow street; it

is not clear the structure could even be placedealbcation proposed without blocking the sidewadlk early 2016
in Georgia, applications were received from eitNetwork Utility Technologies of Georgia, LLC or erstate
Transport and Broadband, LLC. Neither of thesegames had a CPUC certificate; Mobilitie did, tudid not
even file to transfer that certificate to its salsiies until after filing applications with loctiés. Other names under
which Mobilitie sought applications included namésich appeared to be designed to convince locslitiat it was
a functionary of the state:

Alaska Utility Pole Authority
Arizona Utility Pole Authority
Arkansas Utility Pole Authority
Florida Utility Pole Authority
lllinois Utility Pole Authority
Indiana Utility Pole Authority
Minnesota Utility Pole Authority
Missouri Utility Pole Authority
North Dakota Utility Pole Authority
Ohio Utility Pole Authority

Oregon Utility Pole Authority
Pennsylvania Utility Pole Authority
Rhode Island Utility Pole Authority
Vermont Utility Pole Authority
West Virginia Utility Pole Authority
Wisconsin Utility Pole Authority
Wyoming Utility Pole Authority

Even where it had obtained authority, Mobilitie sad delay and confusion by falsely claiming it loathined
rights to use rights of way in communities whedléarly had not.

19



services), but had to remind the applicants tH&ease to provide basic local exchange service
does not constitute authority for providing othences, such as DAS networks, and does not
circumvent the requirement to obtain the necessarsits from municipalities to access their
public rights-of-way?® Nonetheless, applications submitted to localitiegmed the MPSC
license authorized right of way entry.

In these situations, localities must spend timeeffatt notifying Mobilitie that it should
have authorizations to operate in a state, or gtrabtain required consents. And in addition —
even though the application is not remotely vahe, locality must detail other problems in the
application, even where it is not clear the compaitlybe in a position to pursue deployment.

Mobilitie submitted applications that omitted obwsaly required information, and that
involved almost no field engineering. As a redolktalities had to devote resources to reviewing
proposals that had, among other things obvioudyses&ues, were inconsistent with the ADA
(blocking handicapped access), and involved plaotwienew 120 foot towers in historical
districts or in front of historical structure3.he Centerville responses in Exhibit 6 provide a
good example of the problems with the sort of ayapions received from Mobilitie. As
suggested there, in many cases, Mobilitie appdinatreflect almost no real field engineering.
While facilities are proposed to be placed in thélg right-of-way, the drawings submitted do
not show detailed foundation or pole depth speatiibns — facts obviously critical to public
right-of-way safety.

Moreover, in many cases facilities are proposddcations that are plainly not viable
locations. In Laurel, Maryland, for example, Mdtiel proposed to install a 75-foot tower in the

Laurel Historic District, in front of the CitizenBank, in a 6'9” brick sidewalk near a

26 The Orders are available atip://efile.mpsc.state.mi.us/efile/docs/18067/Qpdband
http://efile.mpsc.state.mi.us/efile/docs/18125/Qpd9 respectively.
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handicapped access ramp. The proposal requiredies to be embedded 11’ underground,
even though underground utilities including elexrutilities are at that location. The proposal
was submitted without any structural work or sumgyto determine whether it could be safely

installed as proposed.

Laurel Historic District

The Laurel application is attached as ExhibitL&urel was required to spend staff time
and effort to review an application that shoulderevave been submitted for the location
proposed.

Other communities have faced similar applicatioAs.notedsuprg in Monroe,
Michigan, Mobilitie proposed to place a 100-fooive in the verge next to a sidewalk within
the Old Village Historic District (#82002854) inglNational Register of Historic Places, and in
front of an historically significant structure. &proposed tower was in the sight lines of St.
John the Baptist Catholic Church, listed on theligjan State Register of Historic Sites in 1998

and within one block of Memorial Place, commemagtihe Kentucky soldiers that fought and
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died at the Battle of the River Raisin in Janué8$3. The application was, like the Laurel and
Centerville applications, woefully deficiefit.

Application deficiencies are often followed by silece. Monroe notified Mobilitie of
the problems with the application, and the City hasheard back from the company. This has
also been the case with De Soto County, Mississkypderick, Maryland and numerous other
local governments. Where there have been continoethcts, the siting process may involve
what is effectively an entirely different propos&lor example, in Cary North Carolina,
Mobilitie originally submitted five “applicationsh 2016 for 120’ towers in the public right-of-
way. Following correspondence addressing the ipdet®eness of the application, Mobilitie and
Town staff met in October of 2016 and again oRebruary of 2017. While formal applications
have not been filed, Mobilitie has indicated theywhave plans for about twenty sites in the
town at elevations far less than 120 feet.

Mobilitie often does not accurately identify the l@ation of its proposed facilities.
The applications submitted by Mobilitie typicallyclude a set of plans that might (but often do
not) accurately identify the location of the proposieployment.In many cases, the location
sought for the tower was not within the jurisdictiof the government entity receiving the
application?® |

The deficiencies in the applications suggest theropany made almost no real effort

to comply with local requirements. In many cases, no application fee accompaniexkthe

" The Monroe application and response letter aeela¢id as Exhibit 5.

28 Sugar Land, Texas received requests for eighs, sifavhich seven were located on state rightsaf-wConsent
to use the rights-of-way is required prior to apatdrom a state agency, the Texas DepartmentafiSportation,
in addition to compliance with City requiremengquiring detailed coordination between both judddns on
current and proposed road construction work inatiea. Another example may be found in DeKalb Cgunt
Georgia where more than half of the requested wi¢es in Georgia rights-of-way. Still DeKalb andMblitie are
close to reaching an Master License Agreementfereint terms from the Georgia Municipal Associatio
Mobilitie agreement.
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applications, but there was always a request tmmamunity contact. The same application
packet (or a virtually identical packet) was reeeiacross the country, regardless of local forms
or any requirement that the forms be filed eledtrally. In many cases, communities received
multiple applications, all of them incompléte.

Worse, in some cases Mobilitie built its facilitythout going through required federal,
state or local requirements. Mobilitie installadoole without going through this Commission’s
Section 106 process in a historic district in DenjsTexas, and then removedseéTexas
Municipal League’s Comments for additional detalMobilitie in Denison, Texas and Section
106 issues). In Baltimore, Maryland, Mobilitie wasgjuired to remove a pole it placed in a
sidewalk ramp that made the sidewalk non-ADA coamgli The cost of remediating these
problems falls on local and state governments,namgust on Mobilitie, especially when
important laws like the ADA are involved. And tleososts incurred by local communities must
be recoverable in full.

It is thus somewhat strange to see Mobilitie comgilaat its deployments are being
unreasonably delayed. Despite the problems idedt#bove, local governments do continue to
work with Mobilitie — and notably, Mobilitie has hoaised the concerns it raises here with any
of them®® But in any case, the key point is that behavi@ Mobilitie’s adds significantly to

the cost, burden and time required to process srallapplications; localities are being asked to

% In Montgomery County, MD, Mobilitie filed hundred$ applications in a single day; not one was catepl The
separate comments of Montgomery County providael#giailed timeline — it took eight months before reee
single complete test application was submitteds Angeles reports requests for 1,900 locationBokton,
Mobilitie identified 219 locations for DAS/Small Canstallations, 204 of these on City Poles andbh5
Eversource/Verizon Poles. The City sent Mobil@iddAS/Small Cell agreement and a Dark Fiber agese on
Feb 3rd for execution.

30 See also Comments of Arlington, Texas (filed MaB¢cB017) at 1-2. “[Arlington] is actively involdein
negotiations with Mobilitie for placement of themall cell facilities in City rights-of-way. Theskscussions are
progressing with a master license agreement ligetgred in the near future that will serve as gtata for other
providers going forward. It is interesting to nétat the issues raised by Mobilitie in their Retithave not been
raised at the local level in our discussions.”

23



do work Mobilitie itself should have performed. v&n the record here, the Commission’s
reference to local government behaviors discusséae2009 Declaratory Rulingind2014
Infrastructure Orderare particularly inapt, and cannot justify addigbregulations?

b. Applications for the public rights-of-way presepesial problems.

Setting aside the problems created by incomplepécapions, the evaluation of
applications for placement of “small cells” in theblic rights-of-way is not simple, and does
require a stringent review. The issues raised bpiMie are public right-of-way issues — in fact,
press reports indicate its customer Sprint is ataing existing macrocells in favor of “cheaper”
towers in the streefd. But in contrast to applications for use of prév&nd, the public right-of-
way is a shared space, which must accommodateleehaffic, pedestrian traffic, and a large
variety of utilities. The Declaration of StevenupiLexplains some of the problems presented by
adding structures to public rights-of-way, and vithg critical that proposals for placement of
facilities be carefully reviewed. As discussedbelmany of the areas that are most trafficked
and that are patrticular targets for small cell dgplent are also areas where the city has spent
millions of dollars beautifying the area to partaudesign standards. While certainly not
impossible, it is often more difficult to disguitailities, particularly where agreements on
design require the consent of the wireless prosidée community, and a private utility that
may have an interest in infrastructure. Moreotlex,use proposed — installation of vertical
structures that could be (and historically havenbgdaced outside the the public right-of-way —
is not a necessary public right-of-way use (norynalllblic rights-of-way are dedicated to linear

and transiting uses, and uses related to transjporta The placement of incongruent structures

31 Smart Communities would ask that the Commissi@neme the role of each entity in causing delaysodide
a fresh look to these complaints in a post ShotiCheor|d.

32 hitp://www.rcrwireless.com/20160125/opinion/anaigagle-sprints-network-plan-equals-suicide
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in the public rights-of-way creates different pmils, and may create legal issues depending on
any limitations on uses of the public rights-of-wayassociated utility easementsThus,
applications for use of the public rights-of-wayymaquire more stringent review than non
public right-of-way applications — which is to sapproval of small cells of the sort that are the
focus of the Notice may require as much or more tihan approval of macrocefs.Those
problems may be particularly significant in aredsere all other utilities are underground, where
the installation presents not only new safety lgt aesthetic issues.

Receiving applications in batch for small cells sloet necessarily speed the process
either. There may be some ways to manage batdélagplications to speed certain aspects of
the review. For example, if the same design isl uis¢he same zoning area, that design may be
approved for the entire area, subject to certatrictions (e.g., a design generally appropriate
may not be appropriate in front of an historic laraak). But the degree to which batching is
helpful may depend on the structures proposed {(newditions to existing facilities) and the

size and visibility of the installations; and o ttoordination required with other utilities.

33 SeeD’Andrea v. AT&T 289 Mich. App. 70 (2010) See also unpublishechi@pi following post-trial appeal:
D’Andrea v. AT&T,2014 Mich. App. Lexis 1570 (2014). As Mr. Burgeyexplains, intrusive small cell
installations may affect property values; even $nealuctions in property values could have sigaificeconomic
effects. Burgoyne Declaration at pp. 2, 8.

34 The placement of a node may have significant eigflects that are recognized in the Programmaiieéments,
are not typical of macrocells, and that are of appate concern in determining whether the placdrsleauld be
authorized. Each node on a DAS system may redtfiréedicated fibers that connect to a larger finerdle.
Placement of the fiber may require significant neag trenching. The consideration and mitigatiothafse impacts
may be time-consuming, particularly if each engisgerts the right to build the particular netwailities it wants,
with the connectivity it desires, at the time iefars, with no interest in collocation at any timehich is what
Mobilitie is effectively asking the Commission toder. In Myrtle Beach, trenching along the OceanlBvard
during summer could cause millions of dollars isskes to businesses and to hotels. To avoid thehireg problem,
the City installed conduit in consultation withlitigs to limit or avoid the need for disruptiohat should speed
deployment, but only does so if localities can meuireless service and facilities providers te tiseir assets, or
otherwise act to protect against disruption.
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C. Local processes do not, however, result in gajgenice.

The Commission asks: are there greater coverageigapecific states or localities
where applications are processed more slowly orevh®re stringent showings are required?

If so, to what extent are these gaps attributabkuth factors regarding the processing and
consideration of siting applications?

In Smart Communities view, there are not greateeage gaps in specific states or
localities where applications are processed “mwlg.” (The framing has of the question
presumes applications are being processed “mondystdout we assume that the Commission is
really asking whether the land use review prodsedf iresults in gaps.) As the CTC report
points out, most of what industry seeks to charageas “small cell” deployments are not
designed to serve areas that lack broadband serMeay of the deployments are occurring in
areas where residents have multiple options fdr-Bjgeed access to the Internet, whether via
licensed or unlicensed frequencies. Many of thEadenents (in Montgomery County for
example) are occurring in areas where hundredaailitfes have already been authoriZad.

The issue is usually the quality of the servicel Emsome cases, those concerns may have to do
with the delivery of services (like video servicéigt are not the focus of Section 332(c)(7).

Moreover, as discussed above, in most cases ‘%lelayprocessing are due to
inadequate engineering or other incomplete infoienatr documentation by the applicant, and
that is particularly true with respect to Mobiliti@ut undue delay is not created generally by
localities. This is perhaps well-reflected in fhaet that, since the adoption of the Commission’s
shot clocks, there have been almost no cases wberts have found that localities have

unreasonably failed to act on a pending applicabomplacement. In many — perhaps most cases

3% Montgomery County Comments (filed March 8, 2017).
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— this is because localities and providers haveejupon a time for final action, taking into
account the issues that were associated with p&tiepplications.

Nor should the Commission be concerned by ordinaageirements which establish
safe harbors for deployment. The Commission nibi@ssome ordinances require wireless
facilities to be placed a certain distance apa@Hat is true, but ordinances governing placement
of facilities typically allow requirements to beried for cause, and of course are subject to
preemption where they actually or effectively ptohihe provision of wireless services. What
standards like the distance standard do is defirecaeptable set of design parameters, which
then provide some certainty for a wireless provigho can design to those standards. Rather

than delaying approval, such standards ease tloegso

5. The Commission’s Own Rules, Which Require Locslifie Go Through
A Detailed Notice Process Rather Than Simply Réecmplete
Applications As Is The Case For Other Permits ACinlg he Cost.

The Commission’s own rules add to costs that otlserapply, and as suggested above,
can add to the time required for review. B9 Declaratory Ruling “Shot Clocks” by
pushing wireless applications to the front of the by establishing federal requirements above
and beyond state law requirements) impose cosiscatities that need to be recovered. By
requiring incompleteness notices that list defectietail (rather than requiring the applicants to
do the work, as is the case with other permitsciviare routinely denied or given back to the
applicant if incomplete) the Commission createstadtl regulatory costs that need to be
recovered. Thus, the Commission’s elaborate maglgsiring detailed incompleteness notices in
a short time frame have had the perverse effeatiding to the processing time and costs for
applications, and created an incentive for apptEémfile incomplete applications. This

incentive may be amplified by the relationship betw wireless service and facilities providers,

27



which the Commission should investigate as pattisfNotice, should it wish to proceed
further. If, for example, an infrastructure proatids paid on milestones (when an application is
filed for example) there will be an additional fir@al incentive to file without doing the work

required to prepare a complete application .

6. Applicants who seek to use the public rights-of-aagther public
property may require additional approvals.

The Commission should recognize that the placewidaicilities in the public rights-of-
way or other public property may require additiomatlifferent approvals.

In addition to necessary land use approvals, ahcamp who seeks to place facilities on
private land will require the landowner’s permissio The same is true for facilities in the public
rights-of-way or other public property. The persms of the landowner or trustee for the
property — which will either be the local governmenthe state — must be obtained. Hence, in
states where the right to use the public rights«a¥is subject to local consent (whether in the
form of a license or franchise) the applicant nhaste the authority to use the public rights-of-
way. Similarly, if the applicant wishes to occugtyer public property (parks, buildings,
easements, etc.) it will need to have authorityde that property. The location may then affect
whether additional land use requirements applyodr There may be no additional land use
approval requirements for some locations or sorpesyf installations (a city park, or a right of
way may not be subject to land use regulationsanyntommunities). The choice to deploy on
property other than privately-owned land and batdi may thus trigger other requirements that

affect deployment.
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B. Deployment Can Present Significant Challenges, Tdmse Challenges Suggest
Small Cell Deployment Should Be Approached Cautious

As suggested above, as a factual matter, the deglotyof small cells in the public
rights-of-way presents problems, including safebhjems, that are significant, and may involve
significant externalities.

Thus, as Mr. Puuri points out, the placement of sawctures in the public rights-of-way
creates an ongoing risk to public safety that cabeaavoided. The installation of wireless
facilities can also create long-term stresses endhd bed, interfere with drainage, and make it
more expensive to maintain and expand the roadwray, improve other utilities. The cost to
local governments that result from the additiom@#v structures to the public rights-of-way may
be millions or billions of dollars annualfy.

Moreover, the placement of small cells — dependimgheir size and visibility — may
affect neighboring property values. As Mr. Burgoeyexplains, the literature suggests that
placement of utility infrastructure aboveground slaéfect property value¥. That impact is
related to the size and visibility of the installductures. As even a small reduction in value o
homes in a neighborhood may have multi-million @o#ffects — it becomes very important to

minimize the impacts of proposed installations.

% The costs associated with using the rights of gaaybe significant. Mr. Puuri’s Declaration inchsdsimple
example of costs associated with making a roadbdd@adside safe for a single small cell installativhere there
are almost no competing utilities; the road isralrtoad, and the design of the facility will ndfeat the roadway
itself in any way; and no special constructioneiguired for the facility. The costs listed arets@ssociated with
modifying the roadside, and do not include cost®eiated with reviewing plans and developing sjpeatibns for
the site; do not include costs associated withaosipg the installation during construction or pdically thereafter.
The estimates do not include joint and commonscassociated with maintaining the road and thesidadareas so
that those are safe for all users, and it doesnichide special costs that may arise when the ragaw other
utilities need to be moved. It does not reflects@ssociated with responding to emergenciesivimgpthe
structure. What it does suggest is that the amdtsl proposed by Mobilitie are not in any respeetlistic, and that
use of the rights of way involves significant castat will be taxed to the public unless fully berby service or
facilities providers.See alscCTC Declaration at p. 16.

37 Burgoyne Declaration at p. 3.
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This is particularly so since, as the CTC Declarapoints out, providers often do have
alternative placement options, and technology neynj provision of advanced services
without the negative impact8. Indeed, if localities can respond to the potéptiablems by
establishing placement requirements, that may rweaiovators who can design networks that
minimize impacts. Rather than discouraging depleytnstrong local standards may encourage
companies who have traditionally designed and Ipaiihicipal infrastructure to develop
innovative designs for deployment of next generatiireless®’

The stakes are enormous. Smart Communities cahle@@ommission to recognize that
actions with a singular focus on facilitating depteent without any consideration of the
community context could have enormous, and negatemomic effects, affecting millions (if
not billions) of dollars in community investmentade not just for aesthetic reasons, but for
financial and health and safety reasons.

To provide one example: Myrtle Beach is one ofrthBon’s most popular tourist
destinations, and the most popular destinatioroutisCarolina, attracting more than 17 million
visitors per year to a city with a permanent pogpaitaof roughly 30,000. That tourism —
primarily driven by the area’s beaches, golf cositaed attractions — has been the engine for
tremendous growth in the City and the nearby e@ir@nd Strand, in both Horry County and
Georgetown County. Myrtle Beach’s unemployment iatbelow the national average, while
the metropolitan area growth rate is the secort@gas the nation (2014-2015 Census

estimate)®’

3 CTC Declaration at p. 16.
39 CTC Declaration at p. 22; ECONorthwest Declaratibp. 5.

40 Seehttp://www.myrtlebeachonline.com/news/local/art61886402.html
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Myrtle Beach accounted for nearly four percent438rcent) of the state’s 2014 retail
sales. Tourism is South Carolina’s main industng the Grand Strand is the engine behind it.
Negative impacts on tourism in Myrtle Beach haveple effect across state government and
state coffers, since Horry County and Myrtle Beadd “donor” locations within the state,
providing state funds for other locations that db mave that tourism base. Conversely, positive
impacts on tourism generate jobs, sales tax, acomation taxes, hospitality taxes and
economic stability both locally and statewide. Beenomic impact is astounding. In 2015,
tourism generated $20.2 billion in economic acyigtatewide, a 6.1 percent increase over 2014,
and the fourth straight year of growth. 'TourisnSisuth Carolina’s largest industry, supporting
one in 10 jobs and generating $1.5 billion in state local tax revenués.

Maintaining and responding to that growth is a lemgle. The City competes nationally
with Las Vegas and Orlando at convention centexljdwt as it attracts most of its non-
convention visitors from the East Coast, including Midwest and Canada, it must compete
with other coastal destinations along the easttchaseline’? To compete, the City has
developed a comprehensive and holistic approaehitance its tourism economy that has
steadily grown since the 1950s. The public investinincludes more than $80 million in the
Myrtle Beach Convention Center, the Convention €ehiotel and the Myrtle Beach Sports
Center. The City has planned, financed and wohiegd to develop the 10 mile commercialized
Ocean Boulevard, its public beaches and Boardvialksting more than $100 million in public
improvements to streets, sidewalks, the boardwaidklerground utilities, deep-water ocean
outfalls, public parks, new streets and new remeat spaces. The City of Myrtle Beach

partnered with the local electric utility, Santeeoper, to fund the removal of overhead utility

* hitp://www.newsobserver.com/news/business/artiéd38159.html#storylink=cpy

42 hitp://www.myrtlebeachareachamber.com/research/2dtteeditionstatisticalabstract. pdf
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lines from major public streets and thoroughfaspgnding more than $30 million on that effort
since 1999. The City has aggressively incorportdiedholistic approach to growing its tourism
economy through long-range capital improvementpkm budgets. The City incorporates
aesthetic requirements into every development aggag every Municipal Improvement

District, every Tax Increment Financing Districtdagvery approval process. How Myrtle Beach
looks is a key determinant of how well its economly function and grow.

Moreover, and on a practical level, such a holisgiproach is required for public safety.
The area is subject to hurricanes, so it seeksdi preventable damage and limit repair time
through strict building codes and adherence to FEMd other agencies guidelines. An
obvious goal is to limit the number of structurlesttcan create hazards to the public and to
property during high winds. Moving utilities undeound was part of those efforts.

Most of the tourists who visit Myrtle Beach arribg automobile, but they rightly expect
to walk and bicycle through the central beach aagaisresidential districts, which means that the
City has a significant interest in minimizing ohsttions in the public rights-of-way. Looking
ahead, the City has identified as much as $2 hillibrequired road improvemeritswhile
facing significant reductions in available stated éderal funding — additional infrastructure that
may make improvements more difficult simply addshmse costs.

Indeed, understanding these future growth isshesCity met with all interested utilities
during the underground conversion discussion tarenthat the underground infrastructure
would include sufficient conduit and other struetuto avoid future trenching, road blockages or

other retrofitting.

3 hitp://www.myrtlebeachonline.com/news/local/art&1886402.html
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The City is now receiving requests that it allowstadlation of above-ground towers on its
beach public right-of-way. Installation in the fialyight-of-way isnot needed to provide
service. The beachfront is lined with multi-stémyildings and private parking lots (with lighting
structures) that could easily support placementiafless facilities. In fact, off-road placement
on private property may lead to more coverage, &suld enable a provider to better serve the
hotels that line the beach. The main reason peosidiish to use the public property appears to
be cost — the idea that it will be cheaper for therlace facilities in the public’s public rights-
of-way, rather than to secure appropriate privadb@erty, even if the impact on surrounding
businesses, tourism and employment could have tlermg-negative consequences that are far
greater than the cost of negotiating to use pripad@erty.

Based on that City's experiences, those costs dmikignificant. Nonetheless, the City
is currently working with providers of infrastruceuand services to create a development guide
that would allow placement of some facilities ie public rights-of-way — the goal being to try
develop safe harbors to which all providers maygiesather than dealing with applications on a
case-by-case basis. This may involve (1) use eéstights or other structures that can be used
to hide facilities; (2) limiting placement in thelglic right-of-way in sensitive areas to facilities
that meet stringent design requirements, and otkemequiring facilities to be first placed in
locations where they are not going to create haamg;(3) limiting new facilities that are
permitted, and limiting the height and placemenrdvoid risks to vehicles, pedestrians, and
roadbeds.

Even this process is not simple. The use of stigd@s for placement of wireless
facilities is not as simple as one may imaginaeetlights themselves are evolving, and may

incorporate sensors and other infrastructure feegument and public use. It is important that
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use by wireless providers not foreclose those athportant uses. Moreover, the replacement of
one street light structure with another, heaviarcttire may create maintenance, replacement
and safety issues that did not exist before. Asdstreet lights are often installed and maintained
pursuant to complex tariffs that, among other thjreffectively require separate metering for
each powered user.

Myrtle Beach’s experience, the experience of tieloEmart Communities and the
expert declarations indicate:

First, placement of wireless facilities has sigraht initial and ongoing impacts on the
public rights-of-way. The impact may be focusedlmantennas, but it is not limited to the
antennas; for example, 120-foot poles could bldekpublic right-of-way, create permanent
obstructions for placement of other utilities bytwe of the foundations required to support that
structure, and create hazards that do not otheexisé

Second, the problems can and are being addrdasteaddressing the problems may
require a coordination with other utilities andk&tiaolders that does require some time.
Additional rules will not speed the process.

Third, the Commission should recognize its ownsutey be a barrier to creative
solutions to deal with redeveloped areas, histbao@as and residential areas (particularly
underground areas). It ought to encourage appesdtiat allow for creation of safe harbors for
conforming providers to place facilities in the pabights-of-way, while limiting the ability for
those who place within the safe harbors to exphadé facilities.

Before adopting any new rules, particularly ruléthe sort proposed by Mobilitie, the
Commission needs to carefully consider the negaing and impact of all those rules, and if the

data is not clear, study those impacts in detade alsd’art VI, infra.
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V. OVERALL, THE LOCAL PROCESS IS WORKING WELL

While there are challenges that need to be addtedseployment is in fact proceeding at
a fairly rapid pace. While the Notice ostensileks “updated information” to evaluate whether
“further action” in addition to that taken in tB@09 Declaratory Rulin§ and2014
Infrastructure Orde?® is warranted — the questions that are posed anélskewed to seeking
data to show local governments are hindering depémgs?® For instance, the Bureau unduly
limits its inquiry to “whether and to what extehetprocess of local land-use authorities’ review
is hindering, or is likely to hinder, the deployref wireless infrastructure..** In this post
Shot Clock order era, perhaps the most telling eogdidata for the timely actions of local
governments can be found in tlaek of Shot Clock violations being alleged in countsuad the
country. One reason for this is the existing rgle®e the applicant and the locality the flexibility
to address timing issues by agreement.

Despite the challenges and uncertainties, smdlteployments are being made in large
numbers. Verizon is deploying 400 small cells im $aanciscd® Smart Communities members
have already met significant requests from numevaredess providers and DAS companies for

access to public rights-of-way. Boston has apptowsarly 400 DAS/small cell installations in

*4 Petition for Declaratory Ruling to Clarify Provisis of Section 332(c)(7) to Ensure Timely Sitingévev
Declaratory Ruling 24 FCC Rcd 13994 (2009).

5 Acceleration of Broadband Deployment by Improvirigel&'ss Facilities Siting PolicieReport and Order, 29
FCC Rcd 12865 (2014).

“® The Notice at p. 9 asks:

* Do the concerns that motivated the Commissionke &tion in 2009 and 2014 still exist?

* Have they become less or more salient?

*  Which, if any, local government actions (or inajibave the effect of hindering the introductiomefv
services, obstructing efforts to improve existiegvices or make networks more robust, or deterring
prospective service providers from entering mafkets

» Commenters should provide specific information dathiled explanations and, to the extent possible,
should quantify any such effects. We will accordager weight to systematic data than merely anatdot
evidence.

“1d.

48 hitp://www.fiercewireless.com/wireless/verizon-teptby-400-small-cells-san-francisco
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the public rights-of-way with three neutral hostmpanies!® Atlanta has approved 257
applications® and Houston has approved over 350 locatibn®emand is not expected to slow
down. Houston, for example, believes that theyedeived requests for as many as 800
additional locations in the not so distant futtfreBut it is not just the larger communities that
are being challenged to meet demands for publitsigf-way access. Ann Arbor, Michigan, in
just the last two years has dealt with more thaapfflications for small cell facilitie¥.

This is a case, in other words, where the Commissimuld encourage additional
cooperation, and not create additional disincestteesolutions. As the CTC Declaration
explains, deployment is most efficient when loaaditwork with service and facilities providers
to develop solutions for the problems presentedrbgll cell deployment and particularly, small
cell deployment in the rights of wa¥. Additional rules will at best complicate existipgwers

and at worst will discourage cooperative approaches

“9 Boston has agreements with Crown Castle, Extehtétdmerican Tower that provide that two-thirdsué t
installations will take place on City-owned Stragits or traffic lights and the remainder on joyatwned
Eversource-Verizon) poles. The majority of thestaltations have been in place for about eightsydaut recent
interest and engagement by carriers, as well ag@ud neutral hosts, indicate that number couvdtble in the next
2 years and again in 4 years.

*Y These approvals break down as 174 for Crown Castle83 for Mobilitie. Atlanta reports that Mol has
indicated a request for more than 200 sites witéncity.

*1 Houston explains that in addition to the 350 |met already approved, they are anticipating asyraar800
more requests as Zayo, Crown Castle, Verizon, aobillde each have expressed a desire to builchowgntire
network, which could be as many as 200 locationgdah company.

2 The City of Los Angeles reports that is has apgdavearly 100 Mobilitie sites alone.

>3 Between 2015 and 2016, ACD.net filed applicatimn9 locations with Ann Arbor, only to withdrawakaof
those applications and submit 18 new applicatioriate 2016 and early 2017. One day, when aniithabiV at
ACD.net tried resubmitting its applications witletrequired detailed drawings for each location goich bounce
because of the email and attachment size, theithdivat ACD.net resubmitted the same email andidigs two
more times, crashing the Ann Arbor engineer’s nwed/land causing the engineer’s computer to be dowall
purposes for approximately six hours.

** CTC Declaration at pp. 22-23.

5 As we have pointed out in this filing, and as C&®lains, the Commission’s 6409 rules are oftearsidr to
solutions in sensitive areas like residential alExsuse they permit small installations to groa manner that will
be significant to residentSee alsBurgoyne Declaration.
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V. REGULATING THE PRICES CHARGED FOR ACCESS TO THE PUB LIC
RIGHTS-OF-WAY OR OTHER GOVERNMENT PROPERTY IS BAD P OLICY

A. Fees for Use of Government Property Should Be BuideFair Market Value

1. As a basic economic principle, if local governmentsforced to give
away property at less than fair market value, it encourage inefficient
deployment.

While Mobilitie complains that it is subject to higsnd multiple fees, it is unclear exactly
what it is stating® However, Mobilitie admits in its Petition thas itlesire to use of the public
rights-of-way “for backhaul and transport” is dnivby a desire to take advantage of lower
transaction costs as compared to use of privaigeptyr ' That is consistent with press reports
stating Mobilitie wants to be in the public righaéway solely to save costs now being paid to
private landlords® To this end, Mobilitie has filed countless apations for structures 60 to
120 feet tall which the company calls “utility petewith no plans for stringing wires on them.
These facilities will not use the public rightswéy for backhaul and transport but rather will
use point-to-point microwave antennas. These oanaxcurately be described as monopole
towers in the public rights-of-way. Unlike pipelseelectrical, and fiber facilities, there is no
logical reason these facilities have to be placetie public rights-of-way. And it is solely that
Mobilitie hopes to gain financial benefits by coiogtthis public property and obtaining access
at marginal costs.

But as the ECONorthwest Declaration points oug ghblic rights-of-way and other
state and local property are scarce resourceswiy Mobilitie to install and pay less than fair

market value simply encourages economically ingffitdeployment and may discourage

56 Notice at 7, Mobilitie Petition at 14, 16 and 17
57 petition at 7-8.
%8 See, suprafn. 32.
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innovation®® Mobilitie installs at the cost of public safetycathe value of nearby homes. Even
a small devaluation of homes would result in ctstsociety far greater than Mobilitie/Sprint is
bearing now. Long term harm to roadbeds, and hazailtdpredictably result in billions of
dollars of loss to the econorf. Ironically, Mobilitie quotes with approval frormaarticle that
states a level playing field is where all firms yjfar the actual costs they cauSgjet the

company'’s business plan countsrat paying any such costs.

2. As a basic economic principle, pricing to refldot tvalue and impacts
will lead to innovation, and reward companies thatote research to new
technology and means of deployment.

As a basic economic principle, pricing propertyeas than fair market value encourages
users to overuse that resource, and effectivelyires|others (whether taxpayers or neighboring
property owners) to subsidize that use. As ECOMNaest explains:

if a municipality is forced to sell access to itOW at a below-
market rate, then users will not fully consider tiost of accessing
the ROW and will over utilize it. One form in whit¢his
overutilization could manifest itself is that exmgt ROW could
become overcrowded, and be unable to accommodate ne
innovative technologie¥

Indeed, one would expect that if a locality canrgkdair value for use of the public
rights-of-way, entrepreneurs will be incentivizedninimize unnecessary use — and will not
shift a facility from one location to another fdwetsole purpose of avoiding rent, as appears to be
a primary driver for Sprint. While (as CTC expk)ipublic right-of-way costs are not likely to

be the determinative factor in making a decisiodeploy in rural versus urban areas,

subsidizing use by wireless providers will not patenefficient deployment within communities

9 ECONorthwest Declaration at p. 13.

0 Burgoyne Declaration at pp. 8-10; Puuri Declarafieclaration at p. 3.
®' Mobilitie Petition at 30.

2 ECONorthwest Declaration at p. 5.
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that are deployment targets, and in the long teay delay development of innovative schemes

for deployment of the next generation of netwdtks.

3. As a basic economic principle, underpricing proge#ill not lead to
deployment in underserved areas; it will exacerkatisting marketplace
inequities.

As local governments explained in response to thar@ission’s 2011 Right-of-Way
Notice of Inquiry®* many underserved areas (not surprisingly) seeittact providers by
charging nothing for use of public property or palbights-of-way As they also pointed out,
consumers often have more choice, and better sspviit areas which do charge for use of the
public rights-of-way. The same factors that makapprty valuable in those areas also make the
areas more profitable to serve. As a basic ecanpnmciple, firms will first deploy in the areas
that are most profitable. Further, the areas tfabhwst profitable under a system with market-
based prices will, when public rights-of-way arelerpriced, likely remain among the most
profitable areas (albeit more profitable due todowosts). Underpricing public rights-of-way ,
therefore, isunlikelyto lead to increased deployment in underserveasar®ontgomery County
sees that pattern in the applications it has reckiwhich focus on some of the wealthier
residential areas in the County, and not on itsennaral areas.

This is not a case where the Commission need stlegdause providers face
monopolistic pricing. Communities can and do cotapeth one another for businesses and
services, and have in fact vigorously competediégioyment of advanced infrastructute.

Nor is this a case where a subsidy would be catistith the purposes of ti@mmunications

83 CTC Declaration at p. 14; ECONorthwest Declaratibp. 5.

6 Acceleration of Broadband Deployment: Expandirgyeach and Reducing the Cost of Broadband Deployme
by Improving Policies Regarding Public Rights of YMand Wireless Facilities Siting, WT Docket Nos:238, 13-
32; WC Docket No. 11-59 (Apr. 7, 2011).

85 CTC Declaration at p. 19.
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Act specifically or generally; while the goal of tG@mmunications Ads to promote

competition, it is focused on doing so through adhee to market principles, which include
requiring market participants to pay market rategé€sources used. Those rates, as
ECONorthwest explains, are not limited to out-otket cost, much less the subset of costs that
Mobilitie asks the Commission to addptFair market value is the proper standard foripgic

access to public right-of-way and other public @y

VI. GIVEN THE BILLIONS IN POTENTIAL HARMS, AND THE LIMI  TED
POTENTIAL BENEFIT, THERE IS EVERY REASON FOR THE CO MMISSION
TO EXERCISE RESTRAINT, AND TO ALLOW SMART COMMUNITI ES TO
MOVE FORWARD WITH CREATIVE SOLUTIONS

A. Before It Adopts Any New Rules, the Commission Stdtonsider the Costs and
Not Assume the Benefits.

In this filing, Smart Communities have shown thare are significant costs associated
with adopting additional regulations restrictingab siting authority, and that restricting police
power fees or regulating rents could have signiticeegative effects on communities and on
wireless deployment. By contrast, there is liNedence that wireless deployment will be
prohibited if new regulations are not adopted, ewvety reason, based on the deployments that
have already occurred, to expect it will move fordvaAt the very least, before adopting new
regulations, the Commission must carefully exanaineé quantify the negative impacts of
proposed deployments like the Mobilitie 120-foaté&rs in public rights-of-way, both on

communities and on innovators who may wish to etttemmarket.

B. The Red Herrings: Ubiguitous Broadband and 5G DboMetify Additional
Reqgulation

As we have already explained, there is no reasbelteve new rules will lead to

ubiquitous broadband deployment. According to C3i@all cell systems do not provide a

 ECONorthwest Declaration at pp. 7-12.
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particularly useful vehicle for providing servicebere there is none now (with certain limited
exceptions small cells may overcome topographiasidrs)®’ Small cells are not necessarily
the most efficient or cost-effective means of pding service in many locations. They are
unlikely to be deployed in sparsely populated, Iraraas despite Mobilitie’s unsupported claim
to the contrary® Even where small cells make sense, there are witgs to place facilities on
buildings or rooftops which avoid the hazards aards associated with placement in the public
rights-of-way.

The Commission bases its notice in part on thelasimn that “...small wireless
facilities are the kinds of technologies the Consiois envisions needing to enable 5G network
in those bands®®

As an initial matter, this statement means less #tdirst appears. There is of course, no
existing 5G standard, and no true 5G equipm&mitnd it is not obvious that the best way to take
advantage of the potential of 5G is via the softarge structures that some providers propose to
put in the public right-of-way. Indeed, as the CD€claration explains, there are alternative
ways to deploy 5G networks that may not requirestimés of structures proposed by Mobilitie,
or even the large small cell and DAS installatidret have been installed by some companies.
There are different technologies, with quite difetr form factors that allow for facilities to be
disguised (C-RAN etc.) — and no doubt others thatar will be developed:

There are non-licensed technologies that are hesad to provide wireless services that

can free up licensed frequencies, and may acttedlyce costs associated with wireless services.

7 CTC Declaration at p. 16.
%8 Petition at p. 6.

%9 Notice at p. 4.

0 CTC Declaration at p. 15.
"L CTC Declaration at p. 9.
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For example, cable operators routinely provide maegian home with two bands, one which
provides a private and one a public Wi-Fi capafityLhey install strand-mounted, low-powered
Wi-Fi devices. These “in-home” facilities, combtheith service provided from larger
structures may provide more than adequate coverage.

Deployment of the “small cell” networks — or at$&athe particular networks proposed
by Mobilitie and other incumbent service and faes providers may not advance the
development of smart communities. As we pointef dmany of the Smart Communities are
already deploying facilities that support advaneaeless services. Autonomous vehicles (AV)
may need to communicate with one another; and megtaally rely on information from
infrastructure (traffic signal information and swe)pbut V2V and V2I create significant security
risks for vehicles; AV dependence on a networkrfwrmation controlled by a private company
with no clear obligation to serve may make autongsneehicledessreliable. In this respect, it
is notable that a Crown Castle representative dstgied that it is a real estate company. The
Commission should be reluctant to allow a realtestampany to capture a public resource

(particularly at a subsidized rate); that may altyueter development of innovative solutions.

C. The Notice Fails To Establish A Predicate For Actfgainst Local
Governments.

While Smart Communities are heartened by the Busedaim that it seeks to “develop a
factual record” on the deployment of small cell infrastructure, expect that record to be based

on more solid evidence than that which was present®obilitie’s Petition or the Notice.

2 http://www.pcworld.com/article/2363389/to-xfinityifi-were-all-hotspots-but-you-dont-have-to-be.html
3 Supra p. 9.

" SeeExhibit 8, Excerpt from Deposition of Mark Reudiromplaint of Crown Castle NG Central LLC, SOAH
Docket No. 473-16-3891 PUC Docket No. 45470 (Oatdi®s 2016); Notice at 2.
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The absence of specifics in the Mobilitie Petitismotable. Moreover, the Notice seeks
to suggest it is an uncontested fact that there@i@aeceptable delays in wireless siting and
concerns about costs but of the five documentstuohnthe Notice relies to establish a predicate
for action, not a single of one cites any empirgtatla, and some are nothing more than advocacy
filings for the industry.

« A Fierce Wireless articl@ is referred to as proof of unacceptable delay:ctkding to

some firms, it frequently takes two years or mooefsmall cell site acquisition to

completion.””® Regardless of whether the statement were treaegulatory approval is

but a single component of this period, and the aepiypponent that has a shot clock to
ensure timely compliancé.

« An industry advocacy piece authored by MBs cited for the claim “Many
municipalities reportedly review small cells theyhey review macrocells’® A review

of the MD?7 article supports no such claim. MD7 slegplain “Some municipalities

have specific, well written guidelines which defismall cells, approval timelines, and

preferred site locations. Others are altogethensitn small cells and may not even be

Colin Gibbs, Small Cells: Still Plenty of Potenti#spite Big Challenges, (Sept. 1, 2016)
http://www.fiercewireless.com/wireless/small-cedtdi-plenty-potential-despite-big-challengégierce Wireless”)

"® Notice at 7.

"It is interesting to note that the Bureau did citet the Fierce Wireless article for this statenaut a local
government solution: “We previously noted how thenping commission in San Francisco voted in faofax code
amendment to deal with the proliferation of smallsbetter and insure their ability to force ogerato clean-up
shoddy work by requiring permit renewals after 2ang. We suspect that trend to continue in otlvemndaand cities
throughout America.” Nor did the Bureau cite thecte for the recognition of industry player cabtrtions to
delay. “Many markets face incremental challengégedrby the backlash from the aggressive tactics of
Mobilitie...And to be clear, Mobilitie shouldn’t shiler all of the blame....As we continue to peel theon, we
are finding examples where Crown Castle’s sitirgcpces are aggravating local communities as wélierce
Wireless

8 Sean Maddox and Daniel Shaughnessy, Regulatoje@bas with Small Cells, (Jun. 23, 2016)
http://www.md7.com/2016/06/the-challenges-in-depalg-requlatory-framework-to-accelerate-small-cell-

deployments/
" Notice at 7.
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familiar with the concept, which is no surpriseaivthe new technology and the
difficulties in updating municipal codes.”
« A Small Cell Forurf? is cited to assert that “applicants are requicedontend with a
long and costly process.” Yet, there is no analgsito cost or time for applications in
the United States. There is a very comprehensudy ©f costs and time for small cell
deployed in Eurof but there is no comparable chart or explanatioritfe United
States.
« Two industry assertiofiSof “exorbitant fees” are provided; ax parteletter, and the
Mobilitie petition®® But neither provides any empirical evidence ef ¢taims made.
The Commission cannot rely upon claims made witleogpirical data. As these Comments
highlight, and as some of the industry experts aatedgé” local governments of all shapes and
sizesare making efforts to address small cell deploymehemnges.
The Notice utterly fails to inquire as to whethad&o what extent delays in the
permitting process are the result of the actiorth@fapplicants, and without that investigation, it
is hard to justify additional regulations basedadiaged local failures — particularly given the

potential societal costs of limiting local authgrit

8 Small Cell Forum, Small Cell Siting: StreamliniAgministrative Processes and Procedures at 7 (Oct.

2016)http://scf.io/en/documents/190 -
Small_cell_siting_Streamlining_administrative_m@eses and_procedures.php

81 See Figure 8.1 on p. 17.
82 See Notice at 7, fn 47 and 48.

8 Mobilitie complains that some fees are set at 5%rass revenues. As we explaifra, the 5% fee is a favored
model proposed by Crown Castle in many communitird,the Commission cannot assume a model prepgred
industry is “exorbitant.”

84 See Fierce Wireless and MD7 entries.
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D. The Issues With Small Cell Deployments Actually §est The Commission
Needs to Loosen Some of the Restrictions In Exidioles

Under Commission rules implementing Section 640 wertain important exceptions,
if a locality approves placement of a wirelessligcin the public rights-of-way that has no
concealment elements, that facility can grow adtléan feet in height; any number of six foot
appurtenances can be added to the structure; ang ground cabinet is authorized at a wireless
facility, more can be added, even if (as is nomgeiroposed) the wireless facilities are in
someone’s front yard. The Commission would haveebed from the advice of the Harvard
Business RevieW’ or pitching great Bob Fell “More is not always better.” Many local
governments are struggling to evaluate the impafcts-called small cell deployments within
the public rights-of-way that can grow unchallengggdsuch mass. The Commission needs to
recognize this, and also address the fact thatllés implementing Section 6409 undermine the
premise that deployment of small cell wirelessastructure in public rights-of-way will be
unobtrusive and insignificant. As the Burgoyne Reation explains, there is no reason to
believe that the impacts of the sort of large dgmpients allowed by Commission rules (and
shown in picturessupraat pp. 9-10) are inconsequential.

Particularly for residential areas, and for areheng all other utilities are underground,
the Commission should recognize that a change &dmly small facility to one that is
substantially more massivesignificant. If local governments can allow snells and yet

keep them small, the initial approval processngpder. One way for the Commission to address

8 https://hbr.org/2006/06/more-isnt-always-better

8 While not nearly as quoted as Yogi Berra, legeptfadian pitcher Bob Feller is credited with “Thigference
between relief pitching when I did it, and todagiiple, there is too much of it. It's one of thessesvhere more
is not necessarily better(emphasis added) The Athlete’s Way: Training Yound/and Body to Experience the
Joy of Exercise (Christopher Bergland, St. Marti@t#ffin Publishing, 06/10/2008, Page 290).

87 Burgoyne Declaration at pp. 9-10.
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the matter is to recognize that in particular graay changes beyond a small percentage change
in any component is significant, as is the addibbground cabinets. Given the examples we
now have of the size of some “small cells,” thiadsually critical to ensuring the Commission’s
rules comport with the statute. But it also iportant for the Commission to interpret Section
6409 in a way that makes it possible for localitiesreate and enforce safe harbors for dense
deployment of wireless facilities. As the CTC Caation explains, many communities are
working to create development processes that dtiownore straightforward deployment of
wireless facilities, but the viability of those pesses depends on being able to enforce adopted
design standards for an af&a.

Similarly, the Commission should allow more flektly to respond to incomplete
applications, so that focus may be on applicants are working seriously on deployment.

Finally, the Commission should make it clear thmbag conditions enforceable against
an applicant under its Section 6409 rules are reveiy adopted safety codes, but also practices
and guidelines for road deployments. Absent thassurance, the problems created by the sorts

of facilities being proposed for the public rightveay become even more troubling.

E. The Commission Should Not Be Setting Shorter Timaates For Either Batch
Or Small Cell Applications

Without citing to any research or documentatior, Bureau asserts “[t|he presumptive
timeframes established in the 2009 Declaratoryriguhay be longer than necessamyd

reasonable to review a small cell siting requé$tWith this prejudgment hanging in the air, the

8 CTC Declaration at p. 23.
8 Notice at 11 ¢mphasis addéd
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Bureau next asks whether when “applications aeel filozens at a time, those presumptive
timeframes may not be long enoughf.”

Smart Communities would offer that while we haveneaoncerns that more time is
actually required, at least the Commission’s curtiame frames allow the parties, and ultimately
the courts to assess the reasonableness of théattere under the circumstances. We doubt the
Commission can come up with a rational rule thatrioanizes the time required to review 400
applications submitted in one day with submissiog,mor should it attempt to.

Smart Communities believe that applications cambee easily considered in batches if
localities can create “safe harbors” that allowites# to design to specifications created by the
community, at least if the specifications are ecdable. But batch applications often exceed the
capacity of a locality to handle with existing $tafince in many cases, each site has to be
independently evaluated and considered , and becaadifications to one part of the batch (if,
for example, installations are proposed in an hisatly protected area) may require changes to
other proposed sité’s.

There are additional costs and additional time @ased with consideration of batch
applications that can potentially be addressedutfitdocal permitting fee mechanisms that
permit speedier review, i.e. the applicant paygHeradditional costs to the community
(additional staff, for example) required to revitwe applicatiori”? But federal rules here will
not be very helpful, since the process is mostyeasirked out cooperatively at the local level

for particular projects.

% Notice at 11.
1 CTC Declaration at p. 21.

92 CTC Declaration at p. 21.The City of Los Angelesifistance affords applicants the opportunityay an
additional fee to receive expedited service.
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F. The Commission Could Enhance Deployment By Its @wtions

1. The Commission Could Enhance Smart CommunitiegdRess To
Applications By Updating Its RF Regulations And &ational
Information.

Smart Communities and other local governments melytireceive public comments
expressing RF radiation concerns about wirelesicappns. As small cell deployments
anticipate many more installations in public rightsvay much closer to the public in many
more locations, Smart Communities anticipate ineedgublic awareness and concern. Smart
Communities cannot act on that basis of RF con¢céurtsve also recognize that successful
deployment requires adoption; and the public isatant to accept deployments that it knows,
and the Commission knows, are tied to outdatedlatals. The Commission should therefore
modernize its radiofrequency, or “RF” standards laridg to a close a proceeding that has been
lingering for years® The Commission’s inaction is inexplicable givée Commission’s

insistence that deployment should and must ocqidisa

2. The Commission Can Support the Myriad Other Inited Already
Underway to Address Common Issues with Small Ggldyments

Smart Communities are disappointed that the Natidg “seeks comments on ways in
which the Commission could promote wireless infiadure deployment by issuing a
declaratory ruling...* The singular focus of the Notice is troublingaimother sense — there is
no reference to requests or suggestions for patiimer in developing model ordinances, model

master license agreements, model public right-of-fr@nchises, best practices for responding to

% Proposed Changes in Commission Rules Regardingahilrposure to Radiofrequency Electromagnetic 5jeld
Report and Order (Order) and a Further Notice opBsed Rulemaking (Further Notice) in ET Docket 8-137;
Reassessment of Federal Communications CommissidiofRequency Exposure Limits and Policies, Notite
Inquiry (Inquiry) in a new docket, ET Docket No.-&3.

% Notice at 1.
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common challenge®, nor preferred deployment methodologies. Unlile Motice, these are
many of the goals that Chairman Pai outlined isvis®n for the Broadband Deployment
Advisory Committee (BDAC$® There was also the twenty-one page report t€tmmission
by the Federal Communications Commission’s Inteegomental Advisory Committee (IAC)
delivered in June of 2016 addressing challengegassible solutions to siting wireless
communications facilities! Oddly, this local government work effort is nefarenced in the
Notice, but an industry letter to IAC $8.

Moreover, the recent robust response of local eteand appointed officials to Chairman
Pai's call to serve on BDAC is further evidencettiva understand the need for such non-
regulatory responsés. The failure of the Notice to encourage commerteexplore, let alone,
promote partnership opportunities to examine ttalehges being faced by all concerned with

small cell and DAS deployments is therefore disautpu.

% See e.gComments of the Georgia Municipal AssociationN&") filed February 28, 2017. GMA shared with
the Bureau a copy of a model master license agrgemenodel wireless access to the rights of wainance and a
model agreement for placement equipment that thecadion negotiated with Mobilitie. While Smart
Communities does not necessarily endorse the preduts important to note that given time andla€
interference from parties such as the FCC, locaégonents and industry can reach agreements aaweesh
common goal of ensuring the residents of a commuami connected.

% The BDAC “is intended to provide an effective medar stakeholders with interests in this areaxthange
ideas and develop recommendations to the Commissidmoadband deployment... Issues to be considsréue
Committee may include, but are not limited to, tingf for the Commission’s consideration a modelecodvering
local franchising, zoning, permitting, and righfsways regulations; recommending further reformghef
Commission’s pole attachment rules; identifyingaasonable regulatory barriers to broadband deployraad
recommending further reform within the scope of @m@nmission’s authority (to include, but not linto,
sections 253 and 332(c)(7) of the CommunicatiornsaAd section 6409 of the Spectrum Act.” FCC Amuas the
Establishment of the Broadband Deployment Advigboynmittee and Solicits Nominations for Membership,
Public Notice, DA 17-110 (rel. Jan. 31, 2017).

" Report on Siting Wireless Communications Fac#iteailable ahttps:/transition.fcc.gov/statelocal/IAC-Report-
Wireless-Tower-siting. pdf

% Notice at 7, fn 47.

% Smart Communities nominated no less than fiveiaffiand appointed officials and supported the mations of
several others to serve on the BDAC. In addittmart Communities are represented on the FCC
Intergovernmental Advisory Council.
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VIl. THE COMMISSION LACKS A LEGAL FOUNDATION FOR ADOPTIN G ANY
NEW RULES GOVERNING USE OF PUBLIC RIGHTS-OF-WAY OR OTHER
GOVERNMENT PROPERTY

The Commission’s Notice and Mobilitie’s Petitioyren only two provisions of law, 47
USC §332(c)(7) and 47 USC §258. The first, along with Section 6409, define the
Commission’s authority with respect to wirelesigitdecisions. The second more generally
preempts local and state legal requirements tludttimt, or have the effect of prohibiting the
ability of any entity to provide telecommunicatioservices. However, the Commission’s
discussion of what declaratory rulings it might mgdursuant to those provisions greatly strays
from its very limited legal authority under Secti®82(c)(7) and Section 253.

We begin, with two observations:

1. The protections afforded by Section 332(c)(Phapnly to “personal wireless
service facilities,” and that term refers to fa@ used for common carrier servi¢85.It does
not include the construction of buildings, towerother structures that might someday be used
in connection with the provision of these servicéiss far from clear that the facilities Mobikti
proposes to put in the public rights-of-way arer§mmal wireless facilities” used in the provision
of common carrier services. When applying for laggbrovals and permits Mobilitie calls its
towers “utility poles” (though it does not propdseput telephone lines on them), the company
may have no customers or proposed wireless fasiliticluded in the application -- thus no one
really knows what these so-called “utility polesigit be used for, if anything. Mobilitie’s

cover letters typically suggest all sorts of polesises including for example, as locations for

1% There is a limited reference to Section 706 inairfote in the Mobilitie petition but only for thpeoposition that
wireless access is required for all Americans. Nlbce does not mention Section 706 at all, andXbmission
would need more, specific findings to rely on Satir06, if Section 706 even provides the Commisaion
preemptive power at all.

1147 U.S.C. § 332(c)(7)(C).
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placement of DSRC device$3But it is not clear they will ever be used for meral wireless
services or qualify for Section 332(c)(7) protesto

Likewise, Section 253 only permits preemption aflbrequirements to the extent that
they prohibit or effectively prohibit the abilityf @any entity to provide telecommunications
services — which by definition, are common carsiervices?®® It would be wise for the
Commission to examine the contracts governing fisacdities being installed by facility
providers before proceeding to analyze the praiestafforded by sections that may not apply to
Mobilitie (or to some of the other participantgsins proceeding). Assuming that the sections
are relevant at all, however, the relief requestanbeds the Commission’s authority.

2. What are at issue legally are prohibitions difecéve prohibitions, and not
hindrances, as the Commission seems to suggéstNioiice. The term “prohibit” is not defined
in the Act, but it has an ordinary meaning: to fafijforbid (something) by law, rule, or other
authority; or to “prevent, stop, rule out, precludeke impossible.” A mere “hindrance” “is
simply not in accord with the ordinary and fair mizg” of the term prohibit®® and can provide
no basis for additional Commission intrusions ozal@uthority over wireless facilities. Much
of what Mobilitie complains about is a “hindranc”’most (and usually a hindrance magnified

by its own actions).

A. Section 253 Does Not Apply Where A Challenge InesiMatters That are the
Subject to Section 332(c)(7)

Both Section 332(c)(7) and Section 253 are preemstiatutes. They define the

circumstances under which the Commission may preé&roal laws governing

192 Exhibit 6 (Centerville application). We can find evidence that Mobilitie has applied for, or bagined rights
to install DSRC devices, or that it proposed 121 fower is even a likely location for such a devic

10347 U.S.C. §152.
104 AT&T v. lowa Utilities Board525 U.S. 366 (1999).
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telecommunications services (Section 253) or petlseineless service facilities (Section
332(c)(7)). What is clear is that where SectioB(8R7) applies, Section 253 cannot. Section
332(c)(7)(A) declares resoundingly that, exceptféar limitations at (7)(B),

nothing in this Act shall limit or affect the autlity of a State or

local government or instrumentality thereof ovecidiens

regarding the placement, construction, and moditicaof
personal wireless service faciliti€s.

And if there was any additional doubt as to thensistency Section 332(c)(7) and Section 253
the two provisions, the Conference Report explained
It is the intent of the conferees that other thader section

332(c)(7)(B)(iv) . . . the courts shall have exahesurisdiction
over all other disputes arising under this secti8n.

Section 253(d), by contrast, permits the Commistiathecide cases where it is claimed that a
local requirement prohibits or effectively prohgbthe provision of wireless services. Section
332(c)(7) precludes Commission review of such camgs.

In this case, it is clear that, while Mobilitie &seulings under Section 253, many if not
most of Mobilitie’s complaints relate to mattersigfhare subject to Section 332(c)(7). The
Commission cannot and should not take action uSéetion 253 with respect to such matters.
For example, Mobilitie complains that it is requir® pay regulatory fees in connection with
processing applications it submits to localitiestfe placement of structures which (if they are
subject to Section 253 or 332(c)(7) at all) aresleiss facilities. Regulating regulatory fees
would “limit or affect the authority of a State local government or instrumentality thereof over

decisions regarding the placement, constructioth,randification of personal wireless service

195 The declaration is reinforced by Section 601(dhefAct, stating that “the amendments made byAbtsshall
not be construed to modify, impair, or supersediefra, State or local law unless expressly so pgeali . . .”

1% H R. Report No. 104-458, at 208.
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"107 since it would effectively prevent a locality fraaddressing the issues that could be

facilities
examined as part of an application review. HeMmhilitie can obtain no relief under Section
253 with respect to regulatory fees.

Other Mobilitie complaints relate to rents in agnemts it may enter into with localities
with respect to use of proprietary property. Hogrewn itsSection 6409 Ordethe Commission
noted:

Like private property owners, local governmenteenito lease
and license agreements to allow parties to platenaas and other
wireless service facilities on local-governmentgandy, and we
find no basis for applying Section 6409(a) in thoseumstances.
We find that this conclusion is consistent withigial decisions
holding that Sections 253 and 332(c)(7) of the Comications

Act do not preempt “non regulatory decisions ofadesor locality
acting in its proprietary capacity®®

The proprietary regulatory distinction is consistetth constitutional principles. Any
regulation of state property is, after all, anusion on important aspects of state sovereignty:
the federal government cannot deprive a stateg@uthorized subdivisions) of the power to
control the property within its own borders withdnfringing upon the state’s sovereigrity.
However, here the proprietary regulatory distincti® compelled not just by constitutional
preemption principles, but by the plain languag&eétion 332(c)(7)(A) which protects not just
decisions, but anything that could “limit or affethe “authority” to make decisions. The choice
to charge rent, and what rent to charge is criticahaking any decision to provide access to

property for siting. At least with respect to vi@es facilities, those choices are protected from

preemption or complaint under any provision of Alus.

19747 U.S.C. § 332(c)(7)(A).
108 Section 6409 Order at  239.

199 United States v. Alask&21 U.S. 1, 4 (1997) (ownership of lands is aersal attribute of sovereigntyjpllard
v. Hagan 44 U.S. 212, 224 (1845) (federal government’'s@ge of a power of municipal sovereignty over k&nd
within a state would be “repugnant to the Constini).
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Mobilitie also asks the Commission to address thamng of the phrase “competitively
neutral and nondiscriminatory basis,” which appé@aSection 253(c). But Section 332(c)(7)
has its own “antidiscrimination provision,” SectiB882(c)(7)(B)(i)(), which provides that a state
or local government may not “unreasonably discrateramong providers of functionally
equivalent services.” Thus, Mobilitie is asking tGommission to interpret a provision of law
(in Section 253(c)) that is different from the apable provisions of Section 332(c)(7).

Mobilitie provides no evidence that an interpretatof this section is necessary, and no evidence
that any locality is unreasonably discriminatingiagt it, as compared to “providers of
functionally equivalent serviced® What is shown by these comments, and by the a&par
comments of Montgomery County and the Texas Mugidijgague, is that differences in the
treatment of Mobilitie relate to its own failuremd its decision to propose large towers for the
public rights-of-way. There is no need for anyldeatory ruling with respect to Section
332(c)(7)(B)(i)(1), much less Section 253(c).

To be sure, the Petition and Notice do raise squeiic questions regarding Section
332(c)(7) and its application that we have answaréle preceding comments, or answer
below. But there is an easy and obvious explandtiothe fact noted in the Notice that the
Commission has never used its authority under @e@%3(d) to issue a preemption order to
preempt any state or local action (or inactionplaing wireless facilities siting — the
Commission simply has no authority to do so untlat Sectiort*! It also has very limited

authority to regulate local siting processes angitlecisions under Section 332(c)(7) — its

110 several courts have considered the meaning déthe and those definitions are not consistent Withilitie’s
definition. Those courts have recognized thahgitiecisions may distinguish between even fundiipeguivalent
services where justified bg.g, differences in the facilities propos&print Spectrum, L.P. v. Willgthh76 F.3d
630, 639 (2d Cir. 1999).

111 Notice at FN 33.
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authority is limited to adopting rules that defemabiguous provisions of the four requirements
under Section 332(c)(7)(B). It does not have atihto establish uniform federal standards for
permitting or permitting costs, or to decide howmigting (much less proprietary charges)

should be establishéd?

B. Even if Section 253 Did Apply, the Commission SlibiNbt Adopt the
Interpretations Urged By Mobilitie, And Lacks theithority To Do So.

1. The Petition and Notice Miss a Critical Step in 8ection 253 Process.

Even if Section 253 did apply, the Mobilitie Petitiand the Notice omit a critical part of
the statute. The provision that is the focus efitlotice, Section 253(c), is a safe harbor. Local
government actions that fall within that safe harf@mw the safe harbor or Section 253(b)) cannot
be preempted regardless of circumstafit&sdowever, before any “State or local statute or
regulation, or other State or local legal requirathenay be preempted, an entity challenging a
provision must show that it has been prohibiteceftactively prohibited from providing any
intrastate or interstate telecommunications servidence, the fact that there are charges
imposed on Mobilitie is of no moment unless thera reason to believe that the charges are
prohibitory. The record before the Commissionhis proceeding shows that thousands of small
cells have been deployed across the country; baséat record, there is no reason to find

either a direct or effective prohibition, or evése possibility of a prohibitiofr-*

112 The language of Section 332(c)(7) was added bii®e704 of the Telecommunications Act of 1996CA").
It was fashioned in a conference of the House am@®. The conferees decided against adoptingdhse
proposal to empower the Commission “to developitotm policy for the siting of wireless tower sitéfn some
respects, this is what Mobilitie is asking the Cassion to do.

113 BellSouth Telecomns., Inc. v. Town of Palm Be26®,F.3d 1169, 1188 (11th Cir. 2001) (“it is clézat (b) and
(c) are exceptions to (a), rather than separaitalions on state and local authority in additiortttose in (a).”);
citing In re Missouri Municipal Leaguel6 FCC Rcd. 1157, (2001) re Minnesotal4 FCC Rcd. 21,697, 21,730
(2999);In re American Communications Servs., ldel FCC Rcd. 21,579, 21,587-88 (1998)re Cal. Payphone
Ass’n 12 FCC Rcd. 14,191, 14,203 (1997).

114 evel 3 Comms. LLC v. City of St. Loui40 F.3d 794 (8th Cir. 2008) defined standardgfohibition and
effective prohibition which are now being appligdtbe courts. That first step is important - a agement
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2. The Commission Has Limited Authority To Regulatee8s To Property
Or Facilities That May Be Useful For Placement Qindnunications
Facilities

There is an important distinction betweelegitimate and factual basquea to eliminate
regulatory barriers versus a “candid demand todeVaéhe recognized property rights of
another’® Mobilitie Petition requests the latter, but un&ection 253(c) the Commission has
no given authority to set prices or formulae fagulatory fees, or for the use of proprietary
property.

That omission is important, and the power cannatrpdied. It is notable that Section
253(d) prevents the Commission from resolving céisatsrequire resolution of issues that arise
under Section 253(c). Authority to set prices Vediswith local governments, a result consistent
with the basic structure of tli@ommunications Act.

The Commission was created fundamentally for thrpgme of “regulating interstate and
foreign commerce in communication by wire and rddi8 As a general matter, the
Commission regulatesommunicationsit doesnot have authority to regulate rates for access to
public or privateproperty or facilitiesthat may be useful for communications, except eher
specifically granted.

An example of a specific and limited grant to regelcertain private property is in the
Pole Attachment Act of 19/78odified as 47 U.S.C. 8§ 224. The legislativedrigof thePole

Attachment Act of 197&ovides an insightful and pertinent reminderhaf imitations of

Commission authority over any property or facibtibat may be useful for placement of

practice could be discriminatory or unreasonabtesil be lawful under Section 253—provided thataes not
have a prohibitory “effect.” Such a fee is easiniagine. Suppose a local government charged aebfof a permit
application written in black ink, and a $2 fee &or application written in blue ink. This might roe justified on
any basis; it might be discriminatory; but it wouldt be prohibitory.

115 property Rights, Federalism, and the Public Rigifté/ay, Volume 26, Seattle Law Review (2003).
11847 USC § 151.
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communications facilities. The whole reason Corgestopted th@ole Attachment Act of 1978
was due to the fact that the Commission itselfrfg@cognized its fundamental jurisdictional
limitations. As the legislative history explains:

... the Federal Communications Commission has recentl
decided that it has no jurisdiction under the Comications Act
of 1934, as amended, to regulate pole attachment@mduit
rental arrangements between CATV systems and reqmitehe or
telephone utilities.Galifornia Water and Telephone Co., et 40,
R.R. 2d 419 (1977).) This decision was the reduttver 10 years
of proceedings in which the Commission examinecdettient and
nature of its jurisdiction over CATV pole attachrteihe
Commission’s decision noted that, while the Compatiuns Act
conferred upon it expansive powers to regulatéalhs of
electrical communication, whether by telephonegedph, cable
or radio, CATV pole attachment arrangements doaooistitute
“‘communication by wire or radio,” and are thus beybthe scope
of FCC authority.The Commission reasoned:

The fact that cable operators have found in-placéities
convenient or even necessary for their businessestisufficient
basis for finding that the leasing of those faieiitis wire or radio
communications. If such were the case, we migldabed upon to
regulate access and charges for use of public avakte roads and
right-of-ways essential for the laying of wire,eren access and
rents for antenna sités’

This Commission reasoning remains as valid todaldid nearly 40 years ago. For
while there have been legislative amendments shaieime, none has granted Commission
authority to regulatedccess and charges for use of public and privaselsaand right-of-way's
and it is incumbent upon tli@ommission to stay within the confines of its deéited authority.
Section 224 does give the Commission rate-settiigoaity over some rights-of-way, but by

definition not those that would be owned by a lammlernment or a cooperative.

117 See Senate Report 95-580, 95th Congress (1sbBpskivember 2, 1977 at p. ldnfphasis adddd

118 Section 224 authorizes fees charged for accasartain property of a utility. The term “utility% defined
narrowly, and specifically “does not include anijrcad, any person who is cooperatively organizedny person
owned by the Federal Government or any State.” t&hm “state” is further defined broadly to coveny State,
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Thus, when the Notice asks whether federal poéehthent rules may be of some
relevance defining what is “fair and reasonablehpensation under Section 253, it misses the
point — the authority granted by Section 224 toratgs is explicitly missing from Section 253,
and forbidden by virtue of the definitions in Sect224'° To the extent it provides any
guidance at all, Section 224 is notable in thdefers tostate establishefbrmulas in certain
circumstances. Here, it is noteworthy that sevatiae constitutions require that localities obtain

fair market value in return for providing accestlic property-*°

3. To the Extent It Applies, a Rate Set At Fair MaiNalue Would Be “Fair
and Reasonable” Within the Meaning of Section 253.

Because the Commission has no authority to regthateates charged for public
property, its powers (and the powers of a courtildr@t most be limited to preempting where
the rates fall outside the broad bounds of wh&tis and reasonable” or are not levied on a
“competitively neutral and nondiscriminatory basis. and where the charges actually prohibit

or effectively prohibit the provision of compet#iservices.

territory, or possession of the United StatesDtstrict of Columbia, or any political subdivisioagency, or
instrumentality thereof.” Notably, Section 224akes only utility rights-of-way.

119 Notice at 14. Setting aside legal objections,enahthe formulas or concepts developed by the Cissiam to
regulate rates charged by private utilities for ofstheir poles, ducts and rights-of-way are pattidy helpful for
structures as complex as the rights of way. Afaraula like the notoriously complex pole attachtfanmula
would be incredibly expensive to put into placedwery right-of-way nationwide, given the diverselavolving
usage of that right-of-way.

120 For example, Michigan local communities have agBiautional right and obligation to their taxpayesidents to
seek and obtain franchise support for the substesust of public right-of-way development, presgion and
maintenance from those who wish to utilize thiscimas and limited resource for the purpose of ddinginess
with our residents. Mich. Const. Art VII Sec. 2bipibits localities from using tax revenues for fmrblic
purposes (such as subsidizing Mobilitie) and eudblip utilities must obtain consents and accedspiaropriate
conditions as a condition of public right-of-wayudlich Const. Art. VIl Sec 29. See also Tex. &oatrt. Il

§52; Comments of Arlington, Texas; Comments of BeMainicipal League (filed March 8, 2017) (Texas
Constitution prohibits a municipality from grantiagy public funds or thing of value to an indivitiessociation
or corporation.)

2L The rates for compensation are textually in aclitb rates that may be charged in connection tivih
management of the rights of way.

58



The latter point is critical to grasp: Section 283s focused on preempting State and
local regulatory systems that granted or had tfexedf granting telephone monopolies:
Congress apparently feared that some states andipalities
might prefer to maintain monopoly status of cerf@oviders, on
the belief that a single regulated provider woulovale better or

more universal service. Section 253(a) takesdiaice away

from them, thus preventing state and local govenisnom

standing in the way of Congress’s new free marlgio %2

Charging a fair market value for use of public map is in fact, consistent with free
markets, by definition. As ECONorthwest explaipghibiting local governments from
charging rents based on property values is likelgad to a number of negative results, and
encourage inefficient use of the public rights-afywand create market distortiolis. As one
court recognized, Section 253(a) is not concernéd wanchise fees, but with local government
actions that keep entities out of the market: “pAdnicipality’s assessment of a fee for franchise
rights, and the franchisee’s rights being condégon the payment of this fee ‘cannot ‘be
described as a prohibition within the meaning atise 253(a) . . . *** Certainly, in context it
is hard to imagine 253(a) as being read to comntiaatdoroperty be provided at less than fair
market value.

Nor (contrary to the suggestion of Mobilitie) i®tlk a serious conflict among the courts
as to the rights of states or localities to obtainmarket value for use of property. For well
over a century, it has been understood that wHecammunications providers occupy their
property, local governments are entitled to “congagion, which is in the nature of rentaf™

Courts interpreting Section 253 have not readgbation to limit localities to cost recovery. As

122 Cablevision of Boston, Inc. v. Pub. Improvement @tm184 F.3d 88, 97-98 (1st Cir. 1999) (citation de).
123 ECONorthwest Declaration at pp. 7, 8, 10.

124 City of New Orleans v. Bellsouth Telecomms,, [2@11 U.S. Dist. LEXIS 60925 at *20 (E.D. La. 2p{duoting
TCG Detroit v. City of Dearbor206 F.3d 618, 624 (6th Cir. 2000)).

125 City of St. Louis v. Western Union Tel. Cb48 U.S. 92, 99 (1893), opinion on rehearing, U4S. 465 (1893).
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noted inCity of Portlang™?°

Congress chose the term compensation, rathectsnwith the
intention that local municipalities be permittedré@oup revenue in exchange for a
telecommunications provider’s use of the publiests'?’ The court states that it is
inconceivable that Congress intended to strip tie @ its right to compensation for use of its
public rights-of-way*?® Neither the terms of section 253(c), the legisahistory, or relevant
case law require that the fee charged by the @itsebtricted by the municipality’s cost of
maintaining the public rights-of-way. Nor doesdtuire absolute parity among providers and
utilities in setting compensation levels.
The legislative history of Section 253(c) suppdintsse conclusions. Congressman

Barton, one of the key architects of what becanai&@e253(c) noted:

[The amendment] explicitly guarantees that cities Bcal

governments have the right to not only control asaeithin their

city limits, but also to set the compensation ldeelthe use of that

right-of-way. . . . The Chairman’s [Manager’s] ardaerent has

tried to address this problem. It goes part ofwhg, but not the

entire way. The Federal Government has absolutelyusiness

telling State and local governments how to priceeas to their

local public right-of-way:?°

The amendment was proposed as an alternative thatl Wwave required localities to

charge the same rate to every provider — the deecglarity” amendment. That amendment

was resoundingly rejected. But even the Bartop&twamendment’s opponents indicated that

they did not intend to limit localities to recovewf/costs. For example, Representative Schaefer

126 City of Portland v. Elec. Lightwave, Iné52 F. Supp. 2d 1049, 1062 (D. Or. 2005).
1271d. at 1072.
128 |d.

129141 Conf. Rec. H8460 (1995). Representative %tigiar added, “[W]e have heard a lot from the ptide
about gross revenues.... The other side is tryingltais what is best for our local units of govelm Let local
units of government decide this issue.” 141 Corax.RI8461 (daily ed. August 4, 1995)(Statementep.R
Stupak).
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acknowledged that local governments were alreatliteghto freely charge for rent; the parity
amendment, he suggested, merely required thenatrgeleach provider on an equal basis:
The bill philosophy on this issue is simpl&ties may charge as
much or as little as they wantadfranchise fees. As long as they
charge all competitors equal, the [Barton-Stupahké¢adment
eliminates that yet critical requiremérit.

Representative Bliley echoed: “What we sagharge what you willbut do not
discriminate. If you charge the cable company &@etr, charge the phone company 8 percent,
but do not discriminate*®*

There are, to be sure, cases where localities ddwpted compensation schemes that
exceeded their authority under state law, or teatreed to bear no relation to rights granted for
use of the public rights-of-way. But courts hav&oalecognized that a variety of formulae,
including gross revenues-based fees, may be usdatao reasonable compensation for public
right-of-way use-*?

Mobilitie argues that courts have said that lotzditmay use their “monopoly control’
over public rights-of-way to exact artificially hgents, and claims this is precisely what is
happening now** However, the company provides no evidence to stppis claim other than
the fact that different communities charge diffénextes for different services and applications

and use of different types of property. This isqisely what one would expect in a free market.

And it fails to explain how it could ever be chadlgee monopoly rent, given that it has private

130|d. (Statement of Rep. Schaefer.) (emphasis added).
1311d. (Statement of Rep. Bliley.) (emphasis added).

132 TCG Detroit v. City of Dearborr206 F.3d 618, 624-25 (6th Cir. 2000ty of Portland v. Elec. Lightwave, Inc.,
452 F. Supp. 2d 1049 (D. Or. 2005ge also Qwest Corp. v. City of SantaZ2} F. Supp. 2d 1305 (D.N.M. 2002),
aff'd in part, Qwest v. City of Santa F&80 F.3d 1258 (10th Cir. 2004) (not limiting faesosts, but finding City
failed to show its appraisal methodology was reabl®). The Commission has itself set fees basagtass
revenues, and thus cannot argue that there is bmmgénherently unfair or unreasonable about seels.in re
Telephone Number Portabilitg3 FCC Rcd. 11701 1 109 n.354 (1998).

133 Mobilitie Petition at p. 15.
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property alternatives for placement of its faaitt®* Particularly with respect to wireless
facilities, but also because of the broad municipiarest in encouraging broadband deployment,
localities lack monopoly power, and have no incentdo misuse such market power as they may
havel®®

Whatever Mobilitie’s unsubstantiated fears withpess to “monopoly power” that fear
cannot justify limiting fees to out-of-pocket castgich by definition, do not fully cover local
costs, and by definition, cannot be the outer bewrfd “reasonable” rafé® One of Congress’s
principal purposes in adopting Section 253(c) waartsure that Section 253 did not constitute
an unfunded mandaté’ Fair market value is by definition fair — it Iset normal measure of

“just compensation” under the Fifth Amendment’s ifigk Clausé®

4, While the Commission Need Not Address It, MobBsitRroposed “Non-
Discrimination” Test for Section 253 Does Not Comipwith the Law

The Commission seeks comment on Mobilitie’s proddeeerpretation of the term
“‘competitively neutral and nondiscriminatory” in@en 253(c) and whether the proposed
definition is an appropriate or the best definitafrthe statutory language. The simple answers

are that no, the proposed definition is not appad@munder the law, inconsistent with the clear

134 See alsECONorthwest Declaration at p. 14.
135 ECONorthwest Declaration at p. 14; CTC Declaratibp. 19.
136 ECONorthwest Declaration at pp. 7-12.

137141 Cong. Rec. H8460 (daily ed. August 4, 1998)éshent of Rep. Stupak) (“It is ironic that oneta first
bills we passed in this House was to end unfundelfal mandates. But this bill, with the manageisent
amendment, mandates that local units of governmeike public property available to whoever wantsithout a
fair and reasonable compensation. The manager’adment is a $100 billion mandate, an unfunded Fder
mandate. Our amendment is supported by the Nati@zue of Cities, the U.S. Conference of Maydrs, t
National Association of Counties, the National Guehce of State Legislatures and the National Gaver
Association. The Senator from Texas on the Seideéchas placed our language exactly as writtehaérSenate
bill. Say no to unfunded mandates, say no to tha tat Washington knows best. Support the StupatcB
amendment.”).

138 United States v. 50 Acre$69 U.S. 24, 25 (1984).
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legislative intent behind Section 253, and runsibdd Congress’s express intent to preserve
local powers over the control of its public rigHtveay.

Mobilitie proposes an interpretation that “fees ovpd on a provider for access to public
rights-of-way may not exceed the charges that \wep@sed on other providers for similar
access to the public rights-of-way?® As explained above, prior versions of Section 253
contained such parity provisions that contained/igions almost identical to those now
proposed by Mobilitie, and those were resoundingjgcted. As ECONorthwest explains, a
variety of factors must be considered in deterngmirinether a rate is “competitively neutral and
nondiscriminatory,” including, among other thingd)en a use was authorized (timing) and the
unique impacts a particular structure may haveroperty* It is fair to consider, in pricing
access to property for a 120 foot tower, not ohlyamount of the property occupied, but also
the impact on other uses. It would not be sumpgisihen, if Mobilitie were charged more for a
structure that substantially blocked a sidewalikthvauld be charged to someone who proposed
a use that was less intrusive.

This approach is consistent with the way the Cormsimishas approached “competitive
neutrality” in other circumstances. In setting mtEnnection rates, for example, the Commission
devised a formula under which common costs wereedhay formula, while the costs created by
a particular user were borne by that user. Thahather way of saying: charging one entity
based on the uses it intends to make of propedytmattendant impact is neutrdf Every

difference in treatment does not tip the competitcales, or rise to the level of

139 Mobilitie Petition at 32. We understand Mobilitizmean that if its towers occupy 4 sq. ft. of spacshould be
charged the identical rate charged for someonemisas authorized to use 4 sq. ft. of space. Wueatld be true
even if,e.g, the impacts of the facilities on the surroundingperties and structures in the rights of wayengrite
different.

140 ECONorthwest Declaration at p. 12.

141 |nterconnection Order, supra.
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discrimination'*? Indeed, as the ECONorthwest Declaration suggfeshsce to discriminate
between different uses and situations may havefisignt negative impacts — the Mobilitie
placement of towers in the public rights-of-wayrgea prime example of a bad idea driven by a
desire to benefit from free or low-cost public peay*®

Consistent with the foregoing, Courts that havdiagghe “competitive neutrality” and
“nondiscrimination” principles have rightly conded that the safe harbor does not require
precise parity of treatmenkLocal governments “may, of course, make distin&itrat result in
the de facto application of different rules to eliint service providers so long as the distinctions
are based on valid consideration'”Indeed, because rents can take many forms, ya&ait
negotiate different agreements with different sex\providers; thus, a city could enter into
competitively neutral agreements where one septiogider would provide the city with below-
market-rate telecommunications services and angteice provider would have to pay a larger
franchise fee, provided the effect is a rough pdrittween competitors:*?

Adoption of the Mobilitie definition would not beoasistent with the statute, and there is
little reason for the Commission to adopt guidapegond that already provided by court
decisions. Indeed, as a practical matter, loeaslifind that providers themselves (each having

different business plans) often ask that localitigsee to different approaches for compensation

for use of the public rights-of-way. Crown Castlenodel contract for access to the public

142 The FCC has clearly recognized this principledrrier discrimination case re Development of Operational,
Technical and Spectrum Requiremedts FCC Rcd. 16,720 at § 23 (2000) (recognizing ot unlawful
discrimination to “differentiate among users sog@s there is a valid reason for doing se8e also Competitive
Telecommunications Ass’'n v. F.C.@98 F.2d 1058, 1064 (D.C. Cir. 1993).

143 ECONorthwest Declaration at pp. 7, 8, 10, 13.

144 New Jersey Payphone Ass'n v. Town of W.,1298 F.3d 235, 247 (3d Cir. 2002)CG N.Y. v. City of White
Plains 305 F.3d 67, 79 (2d Cir. 2002).

1451d. at 80.
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rights-of-way in New York proposes to pay 5% ofggaevenues for such accé®s Other
companies may prefer a per site charge. Somedm®/imay prefer to offer conduit or fiber in
lieu of rental fees.

In the experience of Smart Communities, there igtian in pricing formulas because
providers want to take on different risks. Crowas(e clearly wanted a 5% of gross revenues
standard. Other companies want a fixed rent fhalies from Day 1. There is no particular
reason to require that tlsame formulde applied to every telecommunications serviceiges.
The relevant question under Section 253 is whetteedifferences are actually unreasonable,

and of course, whether they actually have a pradnpieffect.

5. The Interpretation of Section 253 Proposed By Mabis Inconsistent
with the Constitution.

Limiting localities to recovery of our-of pocketsts would raise a variety of
constitutional issues, most notably Fifth Amendniestes:*’” The Supreme Court has
construed the Fifth Amendment’s Takings Clausertbgut the property of State and local
governments from uncompensated taking under fetirdf’® and held that it “requires that the
United States pay ‘just compensation’ normally meas by fair market value **° If the federal
government were to require a local governmentdogh wire or an antenna on its property

without compensation, it would constitute an unlaviéking under the Fifth Amendmefi The

148 Exhibit 9.

147 Because the supercession of state authority #sctlg implicates state control of its own propest it raises
significant federalism concerns, including Tenthéxrdment concerns.

148 United States v. 50 Acre$69 U.S. 24, 31 (1984).
1491d. at 25 (citing United States v. Miller, 317 U.S. 3894 (1943).

150 oretto v. Teleprompter Manhattan CATV Co#68 U.S. 419, 433 (1982) (state law requiringpprty owner
to permit access to cable company to install loreprivate property constituted a taking).
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Supreme Court has clearly recognized a local gonent’'s “right to exact compensation” for
such property uses:

[W]hile permission to a telegraph company to occthgystreets is
not technically a lease, and does not in term3ertbe relation of
landlord and tenant, yet it is the giving of thelasive use of real
estate, for which the giver has a right to exachpensation, which
is in the nature of rentat”

And the Court has also held that like private propewners, local governments have the
same right to fair market value compensation ferfdderal government’s taking of property as
private property ownerS? It matters not that the intrusion may be relagiaight:

[P]lermanent occupations of land by such instaltetias telegraph
and telephone lines, rails, and underground pipegres are
takings even if they occupy only relatively inswrgtal amounts

of space and do not seriously interfere with timeltavner’s use of
the rest of his lan&"?

Reading the Communications Act to allow local goweents to recover fair market value for
property avoids most Fifth Amendment concerns.iBatling the Act to both compel the
government to provide access and to allow the Casion to limit compensation would create

significant takings issues?

C. The Commission Need Not Address Debates in thauffdras to the Meaning of
the Effective Prohibition Standard In Section 33¢{x, Or Otherwise Address the
Meaning of the Provision.

The Commission asks whether it needs to clarifyaigarent conflict in approach among
the circuits as to what “prohibits or has the dffgfgrohibiting” the provision of personal

wireless services. We do not think the desiraufaformity justifies Commission action. First,

151 City of St. Louis v. Western Union Telegraph, @48 U.S. 92, 99 (1893)p. on rehrg. 149 U.S. 465 (1893);
see also Cities of Dallas and Laredo v. FQ@8 F.3d 393, 397-98 (5th Cir. 1997) (“Franchissfare . . .
essentially a form of rent: the price paid to nese of the public rights-of-ways.”).

152 United States v. 50 Acres of Lad®$9 U.S. 24 (1984).
133 | oretto, 458 U.S. at 430.
154 FECC v. Florida Power Corp.480 U.S. 245 (1987).
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it is not obvious that, as a practical matter,ldgal differences lead to different results in
comparable cases. Even more importantly, localdisd providers have adjusted to the tests
within their circuits, and in many cases, refledenlse standards in local laws. Announcing a
new framework simply creates more uncertainty. d&/eaution, as noted above, that the term
that the Notice uses — “hindrance” — is not the sa@® the standard adopted by any court,
much less an apt standard for “effective protobitiand would not provide a basis for any
interpretation of either Section 253 or Section(834).

Likewise, when the Commission asks whether actibasprevent a technology upgrade
“have the effect of prohibiting” the provision cdrwice it in some ways begs the statutory
guestions that are relevant. The relevant quesiamether a denial (assuming it occurs — in
many cases localities will not even regulate thengeouts) results in a prohibition of personal
wireless services as defined. If Mobilitie upgrads facilities, but the upgrade is not for the
provision of personal wireless services, the pregaggrade is not protected by Section
332(c)(7). If the upgrade simply improves persamiatless services, so that there is no
prohibition whether granted or denied, Section 8§Z() does not apply; if the regulation simply
prevents an intrusive upgrade where a less inteusie will do, that also is not a prohibition. In
other words, the Commission could not fairly codeluhat simply because something is labeled
an “upgrade,” it must be permitted. Indeed, thatuld mean expanding Section 332(c)(7) in a
manner seems inconsistent with the limits estabtidby Section 6409. It bears emphasizing
that no locality prohibits upgradesr se— what is affected is the ability to add new pples
increase sizes in particular locations and so athowt regard to whether the cause is a system

upgrade or downgrade.
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D. The Notice is Not A Proper Vehicle for Action

Setting aside the fact that the declaratory ruling® are improperly sought under
Section 253, this notice is not a proper vehicleafoy final Commission action.

The Bureau, in teeing up the question of whetheiGbmmission should impose
declaratory rulings, ignores the fact that theuséatin Section 253(d), defines precisely how and
under what circumstances the Commission may emtextgrohibition” challenge under
Section 253(a). Section 253(d) envisions a caseasyg; tailored determination: the Commission
must provide “notice and an opportunity for puldl@mment” and then may only preempt “such
statute, regulation, or legal requirement to themxnecessary to correct such violation or
inconsistency.” In a 1997 decision, the Commissgplicitly rejected an argument that Section
253 preempts oner sebasis, and correctly ruled that the statute requaréactual showing:

We cannot agree that the City’s exercise of itdremting
authority as a location provider constitutesr sea situation
proscribed by section 253(a). The City’s contragtionduct
would implicate section 253(a) only if it matenalhhibited or
limited the ability of any competitor or potent@mpetitor to
compete in a fair and balanced legal and regula&owronment in
the market for payphone services in the Centralri&ss District.
In other words, the City’s contracting conduct vebbhve to
actually prohibit or effectively prohibthe ability of a payphone
service provider to provide service outdoors onghblic rights-
of-way in the Central Business District. As desedlabove, the
present record does not permit us to concludettieaCity’s
contracting conduct has caused such results. Hregresented in
the future with additional record evidence indiogtthat the City
may be exercising its contracting authority in anmex that
arguably “prohibits or has the effect of prohibifirthe ability of
payphone service providers other than Pacific ®eilhstall
payphones outdoors on the public rights-of-wayhm €entral
Business District, we will revisit the issue attttime **°

The Commission later reinforced the point:

%5 re Cal. Payphone Ass,'12 FCC Rcd. 14191, 14209 (July 16, 1997) at fe@&hasis added).
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With respect to a particular ordinance or othealegquirement, it
IS up to those seeking preemption to demonstrateeto
Commission that the challenged ordinance or leggiirement
prohibits or has the effect of prohibiting potehpeoviders ability
to provide an interstate or intrastate telecommati@as service
under section 253(a). Parties seeking preempti@nlacal legal
requirement such as the Troy Telecommunicationsn@nde must
supply us witlcredible and probative evidendaat the challenged
requirement falls within the proscription of secti®53(a) without
meeting the requirements of section 253(b) ana)or{

Since neither the Notice, nor Mobilit® have identifiecany particular ordinance, or
even the communities that allegedly adopted invatiadutes or regulations, it is hard to imagine
how these requisites could be satisfied. Withoutiqadar facts the Commission is certainly not
in a position to preempt only “to the extent neaegs as the statute requires, to prevent a
prohibition (particularly since there is no prohitin shown).

As importantly, the issues raised in the Noticedadrhe sort that should be addressed
through notice and comment rulemaking. Here, wee lzapetition for relief untethered from any
specific facts or circumstances, and which appeeaseek relief under a section that does not
even apply. The Notice seeks a broad range ofrretion, appears to contemplate adoption of
rules that would affect every state agency andisigiin, but provides no notice of what those
rules might be. While the agency has broad authtwrichoose how to proceed, the Notice
seems to envision precisely the sort of actiontiaD.C. Circuit found requires notice and

comment rulemaking®

156 |n the Matter of TCI Cablevision of Oakland Couritg., Memorandum Opinion and Ord&CC 97-331, 12
FCC Rcd. 21,396 (September 19, 1997).

'*"The Notice at 13 definddobilitie’s complaints of excessive and unfair féesuse of public rights-of-
way as a nationwide issue, not the fact spedifindard required by the statute.

138 American Mining Congress v. Mine Safety & Healthmixd, 995 F.2d 1106, 1108-09 (D.C. Cir. 199Ggneral
Motors Corporation v. Ruckelshaus2 F.2d 1561, 1565 (D.C. Cir. 1984) (en banapfmgNoel v. Chapman
508 F.2d 1023, 1030 (2d Cir. 1975)).
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VIIl.  CONCLUSIONS

For the reasons discussed above, and in the edg@ddrations, the Commission should

not grant Mobilitie the relief it seeks, or adogd#ional rules or shot clocks for “small cell”

deployments.

It should clarify its rules to ensure that senacel facilities providers are not

incentivized to file incomplete applications; shibelarify its Section 6409 rules so that small

cells remain small and subject to safety guidelemgslicable to roads; and should move forward

to update its rules governing RF emissions.

March 8, 2017
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1. Summary
This document describes small cell and DAS wireless deployments, discusses local permitting and
oversight process, and suggests strategies to maximize public-private collaboration to facilitate
mobile wireless construction. As | explain below, “small cell” refers to the wireless antennas’
coverage areas, not the size of the antennas themselves; because of the large scale of some small
cell deployments, the installed equipment may approach the scale of typical macrocells.

The observations in this report are based on my experience over two decades of observing and
overseeing build-out of communications infrastructure across the United States and abroad.!

Accommodating permitting and other local government requirements in public rights-of-way is
typically a relatively small part of the cost and time required for design and construction of
outside plant for a communications network. In my experience, the fees charged by local
governments in connection with broadband represent a small portion of the cost of wireless
network deployment, and the process entailed in local oversight of wireless facilities siting
represents a very modest portion of the process and timeline of building or upgrading a wireless
network, assuming that the wireless company participates in the process.

Local permitting processes and fees have little impact on the decision to deploy broadband in
urban versus rural areas. In fact, the permitting process and local government coordination can
help and facilitate deployment. When it is done effectively, it protects the integrity of existing
infrastructure and public safety, and provides certainty and predictability to wireless carriers and
wireless infrastructure companies.

In my experience, the optimal way to facilitate and smooth the wireless siting process is for
wireless companies to work with localities by filing complete, accurate, timely siting
applications—and by collaborating with the localities in an efficient, mutually-beneficial process
of pre-planning, specification development, and reasonable staging of the deployment.

Localities are highly motivated to facilitate and incentivize broadband build-out, and are willing
to use permitting and other processes to enable and smooth the deployment process as much as
possible. Numerous localities are currently involved in creative efforts to understand private
sector needs and to develop ways to work collaboratively. The next generation of wireless
broadband deployment can best be achieved if wireless companies undertake a similarly
collaborative, constructive engagement with localities.

1 CTC provides technology engineering and business planning consulting services for public sector and non-profit
clients nationwide and abroad. Since 1983, CTC has assisted hundreds of public and non-profit entities to analyze
technology needs and strategies; plan and design wired and wireless broadband networks; and work with the
private sector to meet local broadband and technology needs.
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2. Small cell and DAS facilities in the PROW are neither small nor
insignificant in impact

III

The term “small cell” is used loosely within the industry to refer to a wide variety of installations

Ill

that are designed to serve a smaller area than traditional “macrocells.” A search of literature
suggests that there is no agreed-upon definition that could easily distinguish “small cells” from
“macrocells” other than that loose distinction. For purposes of this report, we will treat any radio
unit designed to serve a relatively small area as a “small cell” or “small cell and DAS” regardless
of its technical configuration. What is critical to this proceeding is that the classification of

III

something as a “small cell” does not mean that the impacts and complexities associated with its

installation and maintenance are small.

“Small” cell facilities can have significant profiles, including many components additive to the

I”

“small” cell antenna.

Over the past decade, service providers have begun to augment tall tower deployment with
neighborhood wireless transmission facilities—such as DAS and small cells—that have smaller
coverage footprints. In the new distributed wireless architecture, broadband users communicate
with localized access points, typically mounted at elevations of 20 to 30 feet above ground level.
These neighborhood access sites target service areas with a radius of 250 to 300 feet from the
access site.

Small cell technologies vary in size and profile, depending on the functionality they are designed
to provide.

A smaller antenna may be used to enhance mobile data capacity in an area that is already mostly
served by a macrocell. At the small end is a system for a single band, using fiber optic connectivity
to connect to the network. In this case the system might comprise a set of three panel antennas,
each approximately 2 foot by 1 foot, attached 20 feet high on an existing light pole.
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Figure 1 — Smaller Small Cell Pole with Fiber Optic Backhaul Connectivity

It would be accompanied by an electronics and power cabinet approximately 4 foot by 3 foot
mounted between 8 and 12 feet off the ground, and by a power meter and load center five feet
off the ground and by electric conduit up the entire length of the pole.

Because of the weight and wind loading of all the new attachments, existing light poles might not
support them, and therefore placement of the small cell infrastructure often requires replacing

the pole.
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A larger system may be proposed in some cases. One reason may be that, instead of augmenting
an existing macrocell network, a cluster of small cells or a multifrequency distributed antenna
system (DAS) is being used in lieu of the macrocell, potentially because the terrain or aesthetics
do not allow for a macrocell nearby. In this case, a provider will want a larger system that carries
more spectrum bands. In a larger system that is being deployed instead of a macrocell, there may
be a separate building, comparable to the hub building of a macro cell site (typically 25 feet by
50 feet), that manages and operates the cluster of DAS or small cell antennas. The system may
require replacement of existing light or utility poles with taller ones, to enable the antennas to
be mounted between 40 and 60 feet high. Antennas may be a combination of 2 foot by 1 foot
panel antennas and 5 feet long whip antennas. Each pole may require multiple cabinets for the
electronics, each approximately 3 foot by 2 feet. The cabinets may fill the entire area at the lower
part of the pole. There is also significant cabling.

Figure 2 — Multifrequency DAS Structure with Multiple DAS Antennas
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Figure 3— Multifrequency DAS Structure with Multiple DAS Antennas



Declaration of Andrew Afflerbach| March 2017

Figure 4 — Base of DAS Installation With Multiple Cabinets for Radios, Backhaul, and Power

|II

In addition to the physical components shown in these pictures, many “small cell” installations
require a wireline connection to a central hub, and may also involve back-up power supplies,

which may often be placed in ground cabinets of fairly significant size.

2.1 Some “small” cell facilities approach “macro” site facilities and
electric transmission monopoles in size and weight
Because of the large scale of some “small” cell deployments, the deployments may approach the
scale of typical macrocells.
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In some small cell deployments, the technology does not use fiber or wired infrastructure to
connect to the network. The network connectivity, known as “backhaul,” is done wirelessly. In
order for backhaul to work effectively using a wireless approach, there needs to be a strong signal
between the small cell devices and one or more master backhaul antennas. Some providers are
accomplishing this by making the master backhaul antenna especially tall, potentially 70 to 120
feet, which exceeds the height of many macrocells. Mobilitie is one company that uses this
architecture and has filed many applications for poles of great height.

I " |II

The figures below provide examples of exceptionally tall “small” cell deployments in the rights-
of-way, including one with the radios placed above high voltage transmission lines. The only
visual difference from a macro cell monopole, which is frequently of this height and placement,

is the relatively skinnier antenna profile at the top.

Figure 5 — Small Cell Comparable in Height to Macrocell
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Figure 6—Small Cell at Height of High Voltage Transmission Lines
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2.2  Alternative technologies have smaller form factors

The photographs above reflect the equipment required for particular deployments by particular
providers of wireless services or facilities used in the provision of wireless services. The facilities
are primarily designed to make more efficient use of commercial cellular wireless spectrum and
are designed to provide those services to commercial wireless users. There are, however, design
alternatives that could serve the same ends, without the large form factors shown on some of
the photographs. That is, to some degree, many of the same functions could be performed using
different and potentially less intrusive technologies.

There are also other wireless technologies under development and deployment that have a
smaller form factor and lighter equipment. For example, wireless equipment using very high
frequencies in the submillimeter spectrum, also known as mmWave, is envisioned as part of the
emerging 5G architecture. mmWave equipment typically uses spectrum above 10 GHz and uses
much larger channels than the commercial wireless providers. This provides potentially much
higher speeds. Examples of mmWave equipment are shown in the figures below. The white
devices are mmWave equipment, and these provide intermediate connectivity to the Wi-Fi
equipment (black panel antennas). The devices are relatively small, some measuring 12 by 6
inches and weighing a few pounds.

While mmWave equipment is not a full replacement for commercial cellular technology,? it may
provide an alternative solution for parts of the cellular architecture, such as the backhaul network
connection, and indicates that future generations of wireless equipment might not be as large
and heavy as the current generation of small cells. For example, if it operates as a backhaul
technology that connects a network to cellular or Wi-Fi equipment on a pole, it can be a lighter-
weight and smaller profile alternative to the types of backhaul technologies that require 90- to
120-foot poles.

2 mmWave does not support mobile use in its current form. It requires line of sight or near line of sight
connections, mmWave user equipment is not yet mass produced at low prices. However, it can be part of a
comprehensive wireless solution that does support mobile use.
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Figure 7 — mmWave Antennas Providing Backhaul for Wi-Fi Network

Photo courtesy of Siklu Communications

10
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Figure 8 - mmWave Antennas Providing Backhaul for Wi-Fi Network

Photo courtesy of Siklu Communications

Cable operators are also deploying Wi-Fi equipment in the rights-of-way, leveraging their cable
attachments on utility poles and devices installed on customer premises. Like the mmWave
equipment, the Wi-Fi equipment is smaller and lighter than the cellular small cells. It is powered
through the cable system and does not require additional cabinets on the poles. Wi-Fi and future
generations of unlicensed technology may be deployed on utility poles and customer premises
and may also provide an alternate technology solution for the densification challenge that are
currently being addressed by the small cells.

The sorts of deployments proposed by companies like Mobilitie are thus not necessarily critical
to ubiquitous broadband, and local efforts to minimize impacts can be entirely consistent with
rapid and efficient wireline and wireless deployment.

11
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Figure 9 — Wi-Fi Antenna on Cable TV Attachment

3 Local review protects public safety and critical infrastructure

The recent round of wireless applications, including for the types of tall poles described above in
residential neighborhoods, historic districts, or in areas where citizens have spent significant
resources on redevelopment, has drawn the attention of the public itself—with large turnouts in
public meetings, organized movements, and media stories. As a result, the review processes
become more time consuming, but not without good reason. In fact, the review of applications
for placement of small cells in the rights-of-way may be far more complex than the review of an
application for placement on private land, a rooftop, or the side of a building.

A typical community reviewing an application for use of the rights-of-way considers:

e Effect on public safety communications

e Effect on public safety, including potential impact on pedestrians and vehicles; the
likelihood that the object will be hit; and the possibility it will contribute to an accident,
for example by blocking a view

e Effect on other public infrastructure, including, for example, storm water systems

12
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e Effect on residents, neighbors, business owners, and customers

e Effect on ADA compliance and on members of the community with disabilities
e Congestion on sidewalk or roadway

e Aesthetics, including the compatibility with the surroundings, blockage of view
e Setback, including the risk of damage or injury if the object falls

These reviews, and the ongoing use of the wireless infrastructure are complicated by the fact
that rights-of-way are constantly changing. Aboveground facilities may be moved underground
pursuant to a development plan or in response to hazards created by the placement of
structures. Sidewalks and roadways may need to be widened, or hazard-free-paths created for
pedestrians or cyclists. The addition of occupants to the rights-of-way necessarily complicates
the process of coordinating right-of-way uses.

3.1 Local review protects against interference with public safety
communications

Applications that are in proximity to public safety communications antennas or collocated on the
public safety antenna sites require extra scrutiny for interference. Usually this due diligence is
performed by the applicant as a condition of use of those structures, but it requires additional
review by the public safety communications staff. The siting review process is a way of ensuring
that applications that may pose risk to public safety communications come to the attention of
the public safety communication staff, and that the applicant has demonstrated it will not
interfere.

3.2 Local review protects public safety and utility worker safety
A well-organized siting review process can systematically evaluate the risks to public safety and
utility worker safety. By requiring a complete application, the process requires the applicant to
do its homework and conduct all engineering and design in advance, and perform all the
necessary evaluation of compliance with local code, land use and transportation corridor rules.

In the review process, a community can identify the clearances between the structure and the
road and buildings. It can verify the RF emission and its compliance with FCC rules regarding
emissions and signage. It can verify the placement of power meters and power shutoff. It can
verify that structural engineering has been performed. It can verify that soil studies and drainage
studies have been properly performed, both of which are critically important for structures on
the scale of the new poles, especially the tallest, which are nearly four feet in diameter at the
base. It can verify that the applicant has coordinated with the existing utilities. It can verify that
landowners and community groups will be notified and where appropriate, provide their
consent.

13
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Cabinets at ground level or on poles can block traffic or obstruct views. The review process can
verify if the placement will have an impact on traffic or the view in a way that can impact public
safety or increase the likelihood of accidents. It can verify compliance with safety clear zones. It
can verify compliance with DOT rules that allocate different spaces in the rights-of-way to
different uses, or ensure that the DOT has an opportunity to perform the review.

3.3 Local review protects critical public infrastructure
One of the main purposes of the rights-of-way is the storm drainage from the road. The review
process can verify that the design is in compliance with rules on drainage. Similarly, the review
can verify that the design for the structure will not create problems for snow removal.

Placement cannot interfere with potential road widenings. A new structure needs to be placed
so as not to interfere with known or potential road widenings, and there needs to be a procedure
in place if road widening needs to happen—such as one in which the applicant moves or
dismantles the structure.

3.4 Local review allows consideration of impact on ADA compliance
Communities are making large investments in ADA compliance in the rights-of-way. Examples
include the placement of ramps at intersections, audio at crossing lights, and sufficient space on
sidewalks for wheelchairs. A review process can ensure that a proposed structure is compliant
with community rules about the sidewalks and does not reverse these efforts or make them more
difficult to implement. Not only the pole needs to be compliant, but cabinets need to be placed
such that they do not obstruct. The process also needs to take into account future modifications
that may take place on the poles. Since many of these may be done by right, the initial review
needs to take into account sufficient margin to accommodate modifications without becoming a
risk to people with disabilities.

3.5 Current FCC rules for “minor” modifications increase risk regarding
issues such as public safety by creating technical incentives to deploy
in inefficient ways

The importance of review of these areas related to safety, ADA compliance, and existing utilities
is compounded by the FCC’s existing rules that allow certain increases in size of facilities by right.
Indeed, permissive rules for expansion of existing wireless facilities as currently applied to
facilities in the rights-of-way actually create more problems than they resolve because they allow
for small form factors to be replaced by large form factors.

As a result, a proposed installation that is acceptable as initially installed could create public
safety challenges at a future date. And the potential for growth discourages more efficient
designs and technology choices that can deliver the same coverage and functionality without the
size and complications of Mobilitie-type deployments.

14
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In these ways, the FCC’'s current modification rules are incenting design inefficiency by the
companies and are greatly complicating the local review process.

4 Small cell infrastructure may not enable 5G and IoT deployment

There is no 5G standard—at the moment, 5G is envisioned as a means to providing the next
generations of mobile broadband applications, especially low-latency communications for
machine-to-machine communications and the Internet of Things (loT).2 Researchers and industry
experts differ on the extent to which this future will be an evolution of LTE and licensed
frequencies, the use of mmWave technologies, and the use of unlicensed technologies using
small radios at short range—or the degree to which 5G will be ubiquitous or simply for high-
traffic corridors and specific applications. And there is no way of knowing, at this point, whether
traditional licensed frequencies provide the best option for 10T or whether the loT is more likely
to depend on low-powered unlicensed wireless networks that can use networks of small sensors
connected to a fiber backbone to provide real time information. And we do not know how the
communications networks will function with are be integrated with wireless charging networks
now being tested in the U.S. and elsewhere.

From an engineering standpoint, it may be that the things that companies like Mobilitie want
now (large, 120-foot towers) do not provide the best model for the future, and that limited rights-
of-way real estate is better dedicated to smaller profile, embedded devices that work in
conjunction with fiber and larger wireless networks.

In other words, it is not necessary to clear the path for placement of small cells of any size and
form for 5G or loT — if anything, putting a thumb on the scale favoring Mobilitie’s 120-foot
deployments may simply interfere with creation of more efficient networks. The Commission’s
own struggles with LTE-U suggest why not every deployment is necessarily a deployment that
will advance 5G or loT.

5 Itis more time-consuming to evaluate applications for facilities in the
PROW than on private property

Given the potential impact on safety, the scarcity of space, and the competing needs for the
rights-of-way, the review process in the rights-of-way needs to be very extensive. By contrast, on
private property, the review process is more limited—does the structure fit into the
surroundings, is it safe, have the right people been notified and approved? There is often no need
to worry about traffic, drainage, ADA compliance, or existing utilities—or those issues may be
more easily addressed.

3 Wirelessly interconnecting electronic devices and machines over the internet.

15
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5.1 Private property offers a workable alternative to rights-of-way for
siting small cells and DAS

The public rights-of-way are not the only way “small cell” systems can be built. From a technical
standpoint, the network can frequently be designed for similar coverage using private rather than
public property. As an example, Mobilitie is requesting approval for a 75-foot structure in a
crowded downtown area in suburban Washington, D.C. The proposed structure and its height
are indicated by the red arrow. Near the proposed structure are several buildings where the
rooftop and fagade could be used. There are already macrocell antennas on two nearby rooftops,
so clearly backhaul and power are readily available. Using those structures could eliminate the
need for the new 75-foot structure. The only advantage of using the rights-of-way is for
Mobilitie to avoid paying rent to the building owners—but this “savings” comes at the expense
of the public through the added risk, congestion, and disruption of placing a very large pole in
a very busy sidewalk, very close to the road and buildings.

Figure 10 — Site of Mobilitie Application for New 75-Foot Pole

6 Reducing local fees or processes will have marginal impact on rural
broadband deployment

It is deeply misleading to suggest that “streamlining” processes for reviewing small cell

deployments will lead to increased build-out in rural areas—because such processes and fees are

limited or non-existent in those areas already, and the technology is not well-suited to rural

areas.

16
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6.1 Small cell and DAS are typically not deployed in rural areas because
the technology is not suited to rural needs
Small cell technologies are best suited to add capacity to mobile wireless networks in areas that

are congested and where demand for bandwidth outpaces supply, or where macro cell sites are
not suitable for aesthetic or functional reasons.

Small cell networks are designed to maximize the use of spectrum by efficiently reusing the
spectrum in many smaller coverage areas rather than across fewer, larger coverage areas (as
macro cell sites do). That is, these networks are typically not being used to expand the area
covered by existing macrocells; rather, they add capacity in existing coverage areas, or fill in
spotty coverage gaps in very targeted areas within a carrier’s current coverage area such as, for
example, in valleys where the terrain blocks coverage from a macro cell.

For these reasons, these technologies are best suited for urban and suburban markets with high
concentrations of users in relatively small areas, and for very limited deployment in high-value
rural areas, such as alongside major roads in rugged terrain. They are not intended for most rural
or low-density markets where density of users is lower and where fewer, larger macro sites are
far more cost effective to deliver service than frequent micro sites.

The following photo illustrates a deployment of DAS in rural areas. This DAS is located alongside
U.S. Route 6 in Clear Creek County, Colorado, where a macro site is not possible because of the
terrain and the macro sites in the mountains above cannot provide coverage in the narrow
canyon below.

17
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Figure 11 — Distributed Antenna Installation on U.S. Route 6 in Clear Creek County, Colorado

6.2 Local process and charges have marginal impact on rural broadband
deployment patterns
Based on my experience observing broadband investment patterns since the advent of the
wireless and cable platforms in the late 1970s, nationally mandated changes to permitting fees,
franchise or license fees, or fees for leasing public property or structures, or changes to local
oversight of wireless siting are unlikely to change the return on investment calculus in a way that
would result in advanced wireless services being deployed in rural or other underserved areas.

The fundamental dynamic of broadband investment is that network deployments and upgrades
are capital-intensive—and capital flows to areas where projected returns are greatest because
demand is most concentrated and per customer costs lowest. Shortening the Section 332(c)(7)
review times, setting up a national regulatory system to review fees, or nationally regulating rents
for use of public property would not change that fundamental dynamic. At best, national
standards would mean industry costs would be reduced in rural and urban areas; such standards
would not make it more likely that build-out would occur in those areas. In fact, it is my
observation that carrier deployment investment decisions are made centrally and the companies’
local representatives compete for investment allocations.

As a result, even where the economics of rural build-out could be marginally improved (through
elimination or reduction of a cost of doing business), investment patterns do not change because
the fundamental economics do not change. In decades of experience, we have never observed a
build-out scenario where reduced marginal costs (such as local fees or public process) resulted in

18
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funds that were allocated for build-out in more populous areas being diverted to a rural or
underserved area.

Indeed, in most rural communities, local permitting processes and fees do not exist. It is in the
most unserved and underserved rural areas where local fees and process are most minimal or
non-existent, either because the locality does not see a need for them (for example, traffic
control in these areas requires less coordination) or because as a matter of local or state policy,
there exists little or no process or fee for permitting communications infrastructure.

In recent years, we have on numerous occasions worked with local government clients to
approach carriers to request enhanced build-out and to inquire as to how the locality can
facilitate and enable (or even subsidize) such build-out. But even where localities commit to
eliminating regulation and fees, we have not seen carriers commit to new investment for which
they did not otherwise have existing plans for a business case.

7 Localities exert themselves to attract and facilitate private
investment in new or upgraded broadband facilities, including in

wireless
Even though the effort does not always bear fruit, local governments are highly motivated to
facilitate broadband deployment and attract broadband investment, both in wireline and
wireless service. Over the past decade, we have observed countless communities seeking to build
processes and incentives for private investment in broadband, and to simultaneously facilitate
and smooth the way for private deployers.

We have observed this dynamic in both the wired and wireless areas. With regard to wireline
broadband, for example, more than 1,100 cities and counties filed initial requests in response to
Google’s call to communities to compete for new broadband investment—and Google has been
inundated by request and proposals from hundreds more communities in the years since. And
those communities that Google Fiber selected for potential deployment undertook multi-year
efforts to organize, streamline, facilitate, and enable Google’s deployments,* even without any
assurance that Google would eventually commit to building in their city.

Those and other cities also undertook similar efforts to recruit other companies, both incumbents
(particularly AT&T and CenturyLink, who also availed themselves of public facilitation in response
to the Google Fiber competitive threat®) and competitors (including a new class of smaller

4 Derek Slater, Google Fiber Blog, “Behind the scenes with Google Fiber: Working with city governments,” October
7, 2013, https://fiber.googleblog.com/2013/10/behind-scenes-with-google-fiber-working.html.

51n the research triangle area of North Carolina, for example, AT&T was granted significant process concessions
and reduced fees by a consortium of cities working with local universities to encourage and facilitate broadband

19
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wireline and fixed wireless ISPs that have emerged in the past few years with capital to build new
networks in select cities).®

In the wireless area, both metro-area and rural communities work to fulfill public demands for
better mobile connectivity—sometimes to no avail if the wireless industry does not prioritize the
unserved or underserved areas.

We have observed considerable public sector effort to understand and address private sector
investment imperatives in mobile wireless, and numerous county and town efforts to recruit
mobile companies to improve services in underserved areas. In some cases, public enticements
to the industry will begin with meetings and requests but can extend as far as offers to contribute
assets, pay for deployment, or subsidize operations.

Summit County, Colorado, for example, offers a good example of how communities seek to

Ill

facilitate private deployment. The County last year released an RFI “to convey its interest in
partnering with a motivated, high-caliber partner to make wireless broadband service available
in three underserved areas of Summit County over privately or publicly-constructed
infrastructure.”” The County is working energetically to create opportunity and incentive for
wireless carriers to deploy in these rural areas, and has offered access to public assets as well as

the potential for public contributions of capital to support the private deployment.®

A national set of rules that effectively forces local and state resources to be expended to comply
with those rules will at best handicap such efforts, in our view.

7.1 Delays in review of applications are frequently created by
insufficient or inaccurate applications by carriers
In many cases, delays in processing requests for placement submitted to localities are caused by
the applicant’s submission of incomplete or unverified engineering information, and subsequent
delays in responding to requests for additional information. In my company’s experience, there
exists a pattern with some applicants of consistently filing inaccurate or incomplete applications
and then criticizing the locality for not approving these insufficient applications.

investment. North Carolina Next Generation Network (NCNGN) Blog, “NCNGN Selects AT&T,” April 8, 2014,
https://ncngn.org/.

51n Holly Springs, NC, for example, the Town leased fiber, streamlined permitting, and facilitated entry and
construction by competitor Ting Internet. Ting Internet Blog, “Interview with Jeff Wilson, IT Director of Holly
Springs” January 26, 2017, https://ting.com/blog/internet/hollysprings/interview-jeff-wilson-director-holly-
springs/.

7 Request for Information for Partnership for Deployment of Wireless Broadband to Three Underserved Areas in
Summit County, November 21, 2016, http://www.co.summit.co.us/DocumentCenter/View/16781?bidld=169.

8 |bid., page 13.
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For all of the public safety, public infrastructure, and ADA compliance reasons described above,
localities cannot approve erroneous or incomplete applications — nor would they want to create
incentive for the applicants to continue filing insufficient applications.

In contrast, many companies consistently file adequate, complete, professionally prepared
documents, which enables expeditious review and resolution of the applications—to the benefit
of both public and private sectors.

Challenges can also be created by filing of hundreds of permits at one time, or an unwillingness
of carriers to work with the locality to stage applications and mutually determine a schedule that
works for both parties. In contrast, if the applicants work with the city or county to plan to stage
the filing of permit applications rather than filing hundreds at one time, the processing burden
on the locality is spread over a reasonable period of time. In my experience, localities are very
willing to work with deployers to establish timetables and processes for reasonable submission—
and reasonable review—of permit applications. In a cooperative process, the parties can define
a logical construction area for which all necessary applications can be submitted, and a timetable
for review that balances applicant needs and competing demands on the locality’s staff. In some
cases, to accommodate bulk review, the locality must hire additional or outside staff, and the
applicant agrees to pay those additional costs. What works depends on the community and on
the project.

It is worth emphasizing that submission of applications in bulk does not necessarily reduce the
time required to review applications. A bulk submission does allow a locality to understand the
overall impacts and design of a network, and that is helpful in understanding the goals of the
applicant, and in considering alternatives. However, many elements of a review, discussed above,
are site-specific, and the time required may depend on the resources required. In our view,
attempting to regulate what is now a cooperative process would not be helpful. In our
experience, bulk applications, if only because they do require coordination across many sites,
require more time to review than individual applications, particularly individual applications for
use of private land. However, in our experience localities have been able to address the bulk
review process within the parameters of the FCC's Section 332(c)(7) shot clock through
agreements with the operator.
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8 The optimal way to enable broadband deployment is to encourage

local public-private collaboration
In my experience, the most successful and speediest broadband deployments are those in which

public and private entities work collaboratively and willingly.®

This collaborative local process is not only a successful strategy for enabling private investment,
but is also an efficient means by which to ensure that communications networks are built in
efficient, thoughtful ways through comprehensive planning.

Network deployment is likely to be fastest and most efficient if the private deployer will work
with the public sector to plan adequately and comprehensively for design, permitting, and
staging of construction—and if all private entities will collaborate with each other and the public
sector to plan ahead in ways that will make construction more efficient for all.

8.1 Collaborative process facilitates and speeds deployment, while
minimizing conflict, both in wireless and wireline
Comprehensive development planning, with frequent collaboration and input from both public

and private sectors in the pre-construction phase allow private providers and localities to
understand and coordinate each other’s plans and timelines. For example, this kind of
cooperative planning enables a willing provider to stage permit and inspection requests rather
than filing for an overwhelming number of permits at one time. It also allows the provider to
strategically plan where it will deploy infrastructure.

An additional benefit of this approach is transparency: both parties are incented to share
information to maximize the pre-construction planning and minimize likely points of conflict.
Indeed, the need for transparency and communication is mutual: much as the locality should be
open about its processes, the private deployer should do the same and should plan and stage its
construction to maximize cooperation with the locality.

For example, a comprehensive process was undertaken in 2014 between the City of San Antonio
and Verizon Wireless to support Verizon’s small cell efforts. Through a collaborative process
between the two parties that addressed a city-wide plan and accommodations for historic sites,
San Antonio and Verizon Wireless agreed on a master license agreement for use of City rights-of-
way for the installation of small cell equipment on utility and traffic light poles.’® The process

9 Speed of deployment, of course, also assumes that private sector processes such as make-ready on utility poles,
proceed efficiently, and that private entities do not endeavor to slow down existing or potential competitors by
obstructing such processes as make-ready. See, for example, Ibid.

10 This agreement was adopted by the City Council by ordinance in June 2015. “Master License Agreement
Between the City of San Antonio and San Antonio MTA, L.P. D/B/A Verizon Wireless for the Use of Public Rights-of-
Way,” June 2015, https://webapps.sanantonio.gov/filenetarchive/%7BCDFE105E-763B-4D83-BFCO-
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enabled Verizon to plan ahead, with predictability and stability, for its small cell deployment,
while simultaneously enabling the City to protect key public interests (such as public safety),
critical historic sites (such as the Alamo and historic Missions), and the vibrant tourism economy
that is based on those historic sites and the City’s unique history.

8.2 Treating wireless deployment like a development plan encourages
industry to work with localities and satisfy public concerns
Treating wireless deployment planning like development planning enables creation of a

comprehensive infrastructure plan ahead of time so as to ensure adequate capacity and
efficiency of construction—with reduced need for subsequent retrofits.

Broadband planning at the local level works best and most efficiently if it aligns with how
communities plan for other forms of infrastructure: In new development areas, the community
and utilities develop master plans to include all utility constructions in the appropriate locations
and with the appropriate easements. This process ensures that there is sufficient space for all
utilities and ensures that the utility companies are notified and given opportunity to place their
infrastructure at the appropriate time, subject to the agreed-upon design criteria developed
during the planning stage. And once the plan is in place, all parties agree not to deviate from it;
all are obligated to meet the design parameters of the plan, which minimizes their costs and
enables them the opportunity to participate.

Similarly, in the case of significant redesign projects (such as redesign of roads or sidewalks or
water utilities), standard planning process requires all utilities to together to ensure coordinated,
efficient planning and construction. This reduces the costs for all parties, and gives both public
and private sectors certainty. So long as the wireless carriers are willing to work with the locality
on such processes, they can benefit from this city-led effort to ensure that infrastructure is
deployed efficiently and that the design works for as many of the companies as possible, at the
same time as protecting the public interest.

For example, in one likely scenario (illustrated below), comprehensive planning creates mutually-
beneficial design parameters that allocate poles to ensure all carriers have access to
infrastructure. This effectively grants the carriers siting pre-approval and reduces process for
carriers down the road so long as they comply with the design parameters.

2B4D11E4712A%7D/%7BCDFE105E-763B-4D83-BFC0-2B4D11E4712A%7D.pdf. Subsequent agreements have been
developed with other entities, including Mobilitie.
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Figure 12 — lllustration of Planned Allocation of Poles to Enable Deployment by Four Wireless Carriers

The following examples are illustrative of some of the other creative efforts underway at the local
level to seek means of public-private collaboration. This list is by no means exhaustive; rather,
hundreds of such processes are underway throughout the country in communities of all sizes.

The City of Seattle in February released a request for information (RFI) seeking private sector
input and ideas regarding potential public-private collaboration for deployment of wireless
infrastructure and services.! With one clear goal focused on enabling new access to broadband
services by lower-income members of the community, the City’s RFl seeks to “gauge the interest
of for-profit and non-profit entities in forming collaborations or partnerships with the City to
enable the deployment of wireless services in Seattle. The City is seeking ideas from the private
sector with regard to ways that public and private sectors can work together, with the City as
facilitator, enabler, and potential partner to the private sector, in deploying wireless network
infrastructure to support key goals.”

The RFI specifically invited “both competitors and incumbents of the communications industry”
torespond, as well as “a wide range of non-traditional entities that may be interested” in wireless
in Seattle.”*?

In the RFI, the City notes that it “seeks to utilize its assets, capabilities, and other attributes to
enable deployment of new and cost-effective wireless services. Among other assets, the City may

11“Request for Information for Collaboration and/or Partnership between the City of Seattle and Private Sector
Entities for Wireless Services and Potential Smart Cities Deployments, Including in Low-Income Districts, and
Parks,” February 2017, http://www.ctcnet.us/wp-content/uploads/2017/01/Seattle-Public-Wifi-RFI-FINAL.pdf.

12 The request is specifically made to such potential respondents as companies involved in the emerging Smart
Cities ecosystem, including solutions providers and manufacturers; companies involved in the emerging drone and
aerial vehicle ecosystems; non-profit organizations; local businesses, including those in the technology sector;
manufacturers of equipment, including of network equipment and of the physical housing and platforms for
wireless services; nontraditional wireless providers (e.g., technology companies, technology integrators, software
providers, and engineering companies); and investors. Ibid.

24


http://www.ctcnet.us/wp-content/uploads/2017/01/Seattle-Public-Wifi-RFI-FINAL.pdf

Declaration of Andrew Afflerbach| March 2017

be able to make use of conduit, fiber, and wireless siting locations.” The RFI invites responses
that would help the City learn “more about what assets and contributions would facilitate the
deployment of the provider’s solution. Respondents should discuss permitting, rights-of-way,
property usage, conduit access, fiber connections, electricity requirements, and any other
required or beneficial contributions.”

The City also offers that it “seeks to maximize its processes and structures to best enable and
facilitate new and cost-effective wireless services. In keeping with Mayor Ed Murray’s ongoing
commitment to enable private deployment of broadband facilities, the City seeks to determine
strategies by which to make itself as friendly as possible to private broadband investment.”3

Similarly, the City of Fresno, California released a Request for Qualifications (RFQ) in 2016,
seeking private interest in expansion of broadband, both wired and wireless, throughout the
City.!* The RFQ invited private entities to share their ideas about how public and private sectors
could work together to expand broadband availability. In the RFQ, the City offers that it would
work with the private sector to make available the City’s extensive networks of light poles,
towers, rooftops, structures, fiber optics, and conduit. The City also notes its streamlined
permitting process and willingness to commit resources to facilitate private deployment.*>

What is critical to these efforts is that the FCC rules are interpreted in a manner that permits
localities to work with providers to pursue these solutions. It is, for example, much more difficult
to come up with an acceptable development scheme if an acceptably designed facility in the
right-of-way can be replaced by intrusive designs of the sort shown earlier in this report.

| declare under penalty of perjury that the foregoing is true and correct. Executed on March 8,
2017.

Andrew Afflerbach, Ph.D., P.E.
Director of Engineering
Columbia Telecommunications Corporation

13 Responses to the RFI are currently being reviewed by City staff.

1 https://www.fresno.gov/informationservices/wp-
content/uploads/sites/15/2016/10/WiFiRFQwithAppendices FINAL.pdf

15 |bid., page 11. Responses to the RFQ were received in November 2016 and are currently under review.
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I. INTRODUCTION

A. Author

1. My name is Kevin E. Cahill, PhD. I am a project director and senior economist at
ECONorthwest, a public policy and economics consulting firm based in Portland, Oregon. I
have published on a variety of topics related to applied microeconomics and have presented
my research at academic conferences nationwide. I am also experienced in commercial
litigation and antitrust matters, labor economics, and public policy and have testified
numerous times in deposition and at trial. I earned my BA in mathematics and economics
(with honors) from Rutgers College and MA and PhD in economics from Boston College.
My professional and academic qualifications are described in my curriculum vitae, which is

attached as Appendix A.

B. Purpose

2. My declaration in this matter addresses two topics: 1) the economic criteria that
municipalities should apply when considering rights-of-way (ROW) charges, such as those at
issue in the Mobilitie, Inc. (“Mobilitie”) Petition;' and 2) the appropriate measures of

economic cost for determining a fair, reasonable, and nondiscriminatory rate.

C. Summary of Opinions

Economic principles provide a clear justification for why municipalities should charge
market-rate fees to access government-owned property such as rights-of-way.> First, market-

rate fees ensure the efficient use of ROW —the allocation of this scarce resource that

' Mobilitie, LLC. 2016. Petition for Declaratory Ruling. Before the Federal Communications Commission, In the
Matter of Promoting Broadband for All American by Prohibiting Excessive Charges for Access to Public Rights of
Way, WT Docket No. 16-421 (November 15).

> Mobiltie’s petition, as I understand it, addresses two very different charges: regulatory fees, which are designed to
capture the cost associated with regulating a particular voluntary activity in which a user engages, and market rents,
which capture the costs associated with providing a benefit to a particular entity in return for a use of public
properties. From an economics perspective the term “cost” as it pertains to access to ROW, and the “market rate”
based on this cost, incorporates both those associated with regulatory fees (e.g., administrative costs and operations
and management costs) and those associated with market rents (e.g., opportunity costs and negative externalities).
As I note throughout this report, these costs should be fully considered in the price that municipalities charge for
access to ROW in order for an efficient allocation of resources to take place. Further, while most of this report is
focused on costs related to market rents, it bears emphasizing that, unless fees are set at a level that recovers all costs
associated with a regulatory activity, that activity effectively is being subsidized by others and a marketplace benefit
is being provided to the entity that is allowed to avoid these costs.
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II.

maximizes social welfare. Restricting fees below the market rate creates excess demand for
ROW and leads to its overutilization. Second, the market rate should compensate the
municipality not only for the administrative costs and operations and maintenance (O&M)
costs associated with ROW access, but also for the fixed costs that the municipality incurred
to create the ROW, the opportunity costs associated with occupying the ROW (e.g.,
increased costs in planning for future projects), and any negative externalities associated with
placement of a facility in the rights of way (e.g., negative impacts on community aesthetics
and property values). These components reflect the true cost to the municipality of granting
access to its ROW.

Municipalities do not “profit” when users pay the full cost of accessing the ROW, nor is the
socially-optimal level and rate of deployment of a new technology achieved when fees are
restricted to just cover administrative costs and operations and maintenance costs. Quite the
contrary. Such restrictions harm municipalities because resources are misallocated. The fact
that some organizations might benefit from these restrictions—namely, by lowering their
costs of production and supplying more of their product—does not imply that municipalities
and its citizens and businesses also realize a net benefit (they do not).

Simply put, the efficient allocation of ROW is achieved when users pay the market price for

accessing the ROW.

THE ECONOMIC PRINCIPLES OF ACCESSING ROW

Economics is the study of the efficient allocation of scarce resources. In an economic sense, a
resource is scarce when demand or wants exceed the available supply. Very few resources
would not be considered scarce—sand in the desert or seawater at the beach are two
examples. Each household, city, state, and country has a limited supply of scarce resources
(e.g.,labor, land, knowledge, energy), and each entity decides how to allocate their
resources. Municipalities, too, have scarce resources—land, infrastructure, vehicles,

buildings — which they hold in trust for residents, businesses owners, and taxpayers.’

* Mankiw, G. 2015. Principles of Microeconomics. Stamford, CT: Cengage Learning; Samuelson, P. and W.

Nordhaus. 2005. Economics. New York, NY: McGraw-Hill International Edition; Hall, R. and M. Lieberman. 1998.

Microeconomics: Principles and Applications. Cincinnati, OH: South-Western College Publishing.
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7. Economies allocate scarce resources via markets and prices. In general, producers want to
sell their goods at the highest price possible and consumers want to buy their goods at the
lowest price possible. A price must be acceptable to both producers and consumers for an
exchange to occur because each party has the freedom not to participate in the exchange.
Economists generally refer to the market-clearing or equilibrium price as one that satisfies
two conditions: 1) the price enables producers to cover their costs and 2) the price satisfies
consumers’ willingness to pay given their preferences. A price below the market-clearing

price will result in too many consumers willing to buy and too few producers willing to sell

(excess demand) and a price above the market-clearing price will result in too few consumers

willing to buy and too many producers willing to sell (excess supply). Price adjustments help

ensure a match between supply and demand and an efficient allocation of scarce resources.”

A. Charging a fee to access ROW ensures the efficient allocation of a scarce resource

8. A municipal ROW —constrained by location and dimension—is a scarce economic resource.
Because it is a scarce resource, charging a fee to access a municipal ROW makes good
economic sense and is consistent with the trust responsibilities of municipal officials.
Charging a market rate to access a municipal ROW is consistent with the economic principle
of using prices to efficiently allocate scarce resources. The closer the charged rate is to the

market price the closer the allocation of the ROW is to the efficient outcome.

9. Because a municipal ROW is a scarce resource choosing one use for the ROW means that the

municipality foregoes other opportunities to use (or not use) the resource, so long as the user

maintains its access to the ROW. The creation of a pedestrian-only mall prevents access to

adjoining properties by vehicles, for example, and the placement of a pole may make use of a

sidewalk more difficult for a pedestrian. Economists refer to the foregone use as an
opportunity cost associated with the resource-allocation decision. Economists consider

opportunity costs in resource allocation decisions because resources can be used in

“ Mankiw, G. 2015. Principles of Microeconomics, 7" Edition. Stamford, CT: Cengage Learning; Samuelson, P. and

W. Nordhaus. 2005. Economics. New York, NY: McGraw-Hill International Edition.
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12.

alternative ways and decisions made today can impact what choices are available in the
future.’

Occupying space in the above- or below-ground portions of the ROW has opportunity costs.
Access by others entities, including the locality, may become more expensive or more
difficult, or in some cases, may be foreclosed. The three-dimensional space occupied by a
given wire obviously cannot be occupied by another. Allowing one wireless provider to use a
light pole may foreclose, or limit the use by others, unless the dimensions of the pole are
substantially changed. Also, depending on the specifics of the use, the installation, the
maintenance, and the replacement of any given facility in the ROW may create problems for
and impose costs on the city, other users of the ROW, and on property owners adjacent to the
ROW. For these reasons charging a fee to access ROW helps ensure that the ROW will be

used in an efficient manner.

Below-market pricing results in excess demand

As noted above, if a price is set below the market-clearing price then there will be too many
consumers willing to buy the product at that price and too few producers willing to sell the
product at that price, resulting in an excess demand for the good or service. In the case of
ROW, if a municipality is forced to sell access to its ROW at a below-market rate, then users
will not fully consider the cost of accessing the ROW and will over utilize it. One form in
which this overutilization could manifest itself is that existing ROW could become
overcrowded, and be unable to accommodate new, innovative technologies. Another form is
that a company like Mobilitie may abandon property for which it does pay rent in order to
access property that it hopes to occupy at no charge, or at a heavily regulated charge.
Allocating the ROW by first-come, first-serve or on some other non-market price makes little
economic sense, especially given the external costs imposed on third parties if a ROW 1is
over-consumed by any user. The same result follows if one artificially limits a community to

charging fees without regard to value. Charging a ROW fee that reflects the ROW as a

S Mankiw, G. 2015. Principles of Microeconomics, 7" Edition. Stamford, CT: Cengage Learning; Samuelson, P. and
W. Nordhaus. 2005. Economics. New York, NY: McGraw-Hill International Edition; Nicholson, W. 1997.
Intermediate Microeconomics and Its Application. Oak Brook, IL: The Dryden Press.
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valuable asset or resource for which there are important and competing uses easily prevents

this.

C. Above-market pricing is disciplined by municipal competition

13. Municipalities compete to attract business and jobs, retirees and their savings, and high-
skilled workers. They use a variety of means to do this, such as by offering favorable tax
policies and subsidies, providing municipal amenities, and investing in infrastructure.® Many
cities have economic development departments whose purpose includes attracting businesses
away from other jurisdictions to locate in their city and employ their residents. These
activities are part of municipal managers’ responsibilities to protect and support their
community’s quality of life and economic health and wellbeing.

14. Telecommunication services are an important component of cities’ economic development
plans.” The extent to which a community has high quality telecommunications services—
including, in particular, high-quality broadband Internet access—can affect economic-
development prospects and general quality of life. As such, some municipalities may choose
to price access to ROW below the market rate in order to obtain these telecommunications
services before other communities.

15. Critically, any given municipality is constrained by market forces if it attempts to charge an
above-market price.® Consider the case in which a municipality attempts to extract excess
revenues from interested users of a ROW with a fictitious opportunity cost argument. Some
interested users of the ROW will no doubt opt not to use the ROW because of the higher
price, leading to excess supply in the municipality’s existing ROW. Meanwhile, its
competitor municipalities have every incentive to take advantage of this misstep by pricing
access to their own ROW such that no excess capacity exists. The result will be an enhanced

availability of services in the competing municipalities. The enhanced services can then be

¢ O’Sullivan, A. 2012. Urban Economics. New York, NY: McGraw-Hill Irwin.

" Lucky, R. and J. Eisenberg (eds.). 2006. Renewing U.S. Telecommunications Research. Committee on
Telecommunications Research and Development, National Research Council. ISBN: 0-309-66396-2.

http://www nap.edu/catalog/11711 .html; Salt Lake City. No date. Economic Development — Research: Utilities and
Telecommunication. http://www slcgov.com/economic-development/utilities-and-telecommunication.

¥ Price is just one factor. Market forces can also limit other outcomes, such as excessive regulation, that might be
detrimental to a municipality’s citizens and businesses.
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touted by the competitor municipalities to lure away individuals and businesses from the
municipality with excess capacity in its ROW.

Another form of competition exists within municipalities—leaders compete for the votes of
their constituents. Unlike corporations, municipalities are not profit maximizers; rather,
municipalities have an obligation to their citizens to promote economic development. If
leaders within a municipality obstruct market forces and fail to establish market prices that
invite technological innovation, citizens and businesses will no doubt be unsatisfied with
such decisions and seek new leadership in subsequent elections. This threat of being voted
out of office serves to discipline leaders within a municipality from demanding above-market
prices.

Another disciplinary force is the option to use private property instead of a municipality’s
ROW. The right of way is, as I understand it, not necessarily the only property on which
wireless facilities may be placed. While there may be different costs associated with placing
facilities on private property (including costs of negotiation), the fact that there are
alternatives to using the rights of way limits the pricing power of a municipality.

The key takeaway is that market forces—both across and within municipalities and between
municipalities and private property owners—discipline those that seek to extract surplus
revenues from ROW users. The argument that municipalities should be restricted from
setting prices for fear that they will extract excess revenues from interested users is highly

flawed because it ignores these disciplinary market forces.

QUANTIFYING FAIR, REASONABLE, AND NONDISCRIMINATORY PRICES

The previous section describes the economic principals of accessing ROW, and the
importance of pricing in such a way that leads to the efficient allocation of this scarce
resource. In this section, I describe the various components of such pricing. A key takeaway
is that an artificial constraint that restricts municipalities to charging only the current out-of-
pocket marginal cost of accessing the ROW will inevitably lead to an inefficient outcome

that harms the municipality, its citizens, and its businesses.’

? For simplicity, I refer to administrative costs and operations and management costs as out-of-pocket marginal
costs. Opportunity costs and those associated with negative externalities are technically marginal costs as well, in
the sense that they increase incrementally with the introduction of a new user of a ROW.
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Administrative and operations and maintenance (O&M) costs

In its Petition for Declaratory Ruling, Mobilitie states that, “The Commission should first
declare that the phrase ‘fair and reasonable compensation’ means charges that enable a
locality to recoup its reasonable costs to review and issue permits and manage its rights of
way, and that additional charges are unlawful.”"

Mobilitie is correct insofar as it acknowledges that municipalities should be able to charge
for the (full) incremental administrative and operations and maintenance (O&M) costs that a
municipality incurs when it grants access to ROW. As I note above, these sorts of costs are
typically included in regulatory fees associated with issuing permits for activities inside or
outside of the rights of way. These charges can include the cost of personnel time for
permitting and maintenance of the ROW, the cost of any modifications to the ROW that are
necessary and borne by the municipality, and any costs associated with regulation
compliance with rules for use of the rights of way. These charges should also include any
necessary engineering reviews, field inspections, utility adjustments, or site restoration tasks.
Moreover, it is important to note that some of these costs are not one-time events. In these
cases municipalities should be able to recover, over time, any costs related to access of ROW

that are ongoing.

. Economically speaking, however, these regulatory costs do not reflect what an economist

would view as the full cost of use of the rights of way. Other components include fixed costs,
opportunity costs, and negative externalities. Ignoring these components will lead to a below-
market rate, excess demand, and an economically inefficient use of ROW (as well as a

subsidy for users, such as Mobilitie).

The importance of including fixed costs

Mobilitie is incorrect in its assertion that pricing above current out-of-pocket marginal costs
implies that municipalities are somehow profiting from the use of ROW. Specifically,
Mobilitie states, “The Commission should declare, however, that additional charges that

exceed these [marginal] costs are unlawful. Thus, a locality’s one-time and recurring charges

' Mobilitie, LLC. 2016. Petition for Declaratory Ruling. Before the Federal Communications Commission, In the
Matter of Promoting Broadband for All American by Prohibiting Excessive Charges for Access to Public Rights of
Way, WT Docket No. 16-421 (November 15), p. 24.

Declaration of Kevin E. Cahill, Ph.D. 8 March 8,2017



24.

25.

and fees cannot be set at levels that are designed to raise revenues for the locality, because
those charges would allow the locality to profit from its exclusive control of rights of
Way_”ll,lz

Pricing above out-of-pocket marginal cost does not imply that municipalities earn “profits.”
The reason is that municipalities incur fixed costs and opportunity costs, and may experience
impacts from negative externalities. First, municipalities have likely incurred at least some of
the cost of establishing and maintaining the ROW up until the present time. Myrtle Beach,
for example, has expended hundreds of millions to redevelop its beachfront, underground
utilities and rebuild its roads." It is economically nonsensical to imply that the municipality
should be compelled to give away for free the fixed-cost value of establishing the ROW and
maintaining it through the present time simply because the municipality incurred these costs
in the past. Far from earning “profits,” municipalities would be incurring a very tangible loss
if they were not allowed to charge users for their fixed costs—or would be simply
transferring costs which ought to be borne by those occupying the rights of way to others,
such as taxpayers.

Municipalities can and have invested in infrastructure with the expectation that they would
recoup at least some portion of such investment spending. For example, jurisdictions in
Oregon charge a system development charge (SDC) for new residential and commercial
development. The purpose of SDC is to recover the fixed costs of infrastructure capacity that
serves new development. As new residential developments come on line they pay their
portion of the fixed costs for infrastructure capacity needed to serve the new development.'
Forcing municipalities to give away these assets for free makes little economic sense and

could inhibit municipalities’ investments in infrastructure going forward.

"' Mobilitie, LLC. 2016. Petition for Declaratory Ruling. Before the Federal Communications Commission, In the
Matter of Promoting Broadband for All American by Prohibiting Excessive Charges for Access to Public Rights of
Way, WT Docket No. 16-421 (November 15), p. 24.

"> T note that the “exclusive control” of the rights of way is something of a misnomer. Property owners have
exclusive control of their property but my understanding is that such exclusive control is rarely in and of itself
viewed as a justification for regulating rates for access.

¥ MyrtleBeachOnline. 2016. “Myrtle Beach metro area again one of the fastest-growing in the country.” March 24.
http://www .myrtlebeachonline.com/news/local/article67886402 .html.

' Galardi Consulting, Dr. A. Nelson, and Beery, Elsner and Hammond. 2007. Promoting Vibrant Communities with
System Development Charges. Metro. July; Leung, M. 2015. System Development Charges. Portland Water Bureau.
May 27.

Declaration of Kevin E. Cahill, Ph.D. 9 March 8,2017



26. Importantly, allowing municipalities to charge for their fixed costs does not imply that all
municipalities will do so. The ROW is an asset to the municipality and some municipalities
might decide to waive their fixed costs to compete with other municipalities to attract certain
types of investment. This flexibility is a key feature of how municipalities compete, to the
benefit of its citizens and businesses. This dimension of competition would be stifled if

municipalities are not allowed to recoup their fixed costs.

C. The importance of including opportunity costs

27. As noted above, a municipality’s ROW is a scarce resource in an economic sense. The
potential for restricted availability and fewer options in the future is a cost to the municipality
for granting access to the ROW today. As such, municipalities must be able to charge for
their opportunity cost to achieve an efficient allocation of its ROW. Further, allowing a
locality to recover its opportunity costs ensures that users pay the full cost associated with the
use of the facility —or ensures that the municipality makes a conscious decision to subsidize
certain behaviors. For example, a municipality might have a vested interest in encouraging
the deployment of technologies to underserved areas and, to encourage such deployment, the
municipality might set a discounted price, or even a zero price, for accessing its ROW in
particular areas. Such decisions can be optimal depending on the objective function or
strategy of the municipality. As with fixed costs, restricting municipalities from including
opportunity costs, either in full or in part, constrains competition across municipalities and

inevitably leads to inefficient outcomes.

D. The importance of taking negative externalities into account

28. Decision makers within municipalities must also consider any negative impacts that use of
ROW might impose on the community. Such negative impacts are referred to in the
economics literature as externalities—an impact, either positive or negative, to an outside
party. In the case of access to ROW, a telecommunications company’s cell tower might
impose a negative externality in the community due to its unsightliness. Municipalities have
attempted to mitigate such negative impacts on the community by requiring users to address

the negative externalities they impose, for example, by requiring providers to make cell
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29.

30.

towers look like trees.” In other cases, access to certain locations in or outside of the rights of
way (for example, for locations in front of historic structures) may be subject to strict
scrutiny.

Quantifying the impact of negative externalities on a given community can be complicated,
and the challenges in doing so illustrate why it is important to let each municipality decide
how to weigh the trade-offs associated with such negative impacts. Some communities might
value the impact of a negative externality more so than others, just as some communities
might value access to the latest telecommunications technology more than others.
Competitive pricing allows municipalities to achieve an allocation of resources that takes
these preferences into account. For example, if a locality charges a fee for use that is higher
for those who place large facilities in the rights of way, and less for those who do not, the
locality will encourage deployment of smaller facilities.

A key takeaway is that communities differ in how they view the impacts of negative
externalities. Limiting municipalities’ ability to set the prices they can charge (as well as
limiting authority to mitigate impacts through land use regulation), therefore, will lead to a
situation in which communities’ preferences toward negative externalities are not taken into

account, inevitably resulting in an economically inefficient outcome.

The importance of economic factors in assessing nondiscriminatory fees

. In an economic sense, a fee is nondiscriminatory if entities pay similar fees for using a ROW

in similar ways and under similar circumstances. Uses differ, and not all telecommunications
providers use the ROW in the same way. For example, a wireline company may have
hundreds or thousands of miles of fiber in a ROW. A wireless company, in contrast, may
place only a few facilities in the ROW, but with more substantial negative externalities. One
could reasonably distinguish among these types of providers for the purpose of arriving at

compensation for access to the ROW.

" Chicklas, D. 2014. “City code required cell phone tower to be disguised as tree.” Fox 17 West Michigan. July
28. http://fox17online.com/2014/07/28/city-code-required-cell-phone-tower-to-be-disguised-as-tree/; Hecht, P.
2015. “Dressed up as trees, cellular towers stir depate.” The Sacramento Bee. Dec.

5, http://www sacbee.com/news/investigations/the-public-eye/article48213030 .html.
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32.

33.

34.

IV.

35.

In addition, economic conditions change over time. All else equal, providers that enter the
market at different points in time face different economic conditions. In a competitive
market, such providers would likely face different costs for the resources they use. Likewise,
it would not necessarily be either discriminatory or non-neutral for the details of the ROW
access charges between each of such providers and a city to differ.

It follows that there may be many different ways to capture fair market value for property
and other resources used. For example, it is common in pricing to include a gross revenues
based component. This is a common measure where a ROW grant gives someone a right to
place facilities throughout the right of way (cable and telecommunications franchises, for
example) but is also common in private markets (shopping centers, for example).
Alternatively, an entity can price per site, price based on some measure of area (linear
footage, square footage, or cubic footage), or price based on provision of non-monetary
benefits that reduce costs to both parties (e.g., installation of excess conduit that reduces the
need for future road cuts). Different pricing models may fit some policy goals better than
others or some business plans better than others. Just as competition leads to marked-based
prices and an efficient allocation of scarce resources, competition also leads to an optimal
form in which payments are made.

Finally, other factors can affect ROW pricing in ways that are non-discriminatory in nature,
such as opportunity costs and externalities. Regarding opportunity costs, it would be non-
discriminatory from an economic perspective to charge higher ROW fees in highly congested
portions of the ROW because congestion in ROW can limit future access for municipal
services. Likewise, telecommunications companies may inflict negative externalities on
communities by installing unsightly telecommunications equipment in historical districts or
in neighborhoods with strict visual standards (e.g., signage limitations and requirements,
limited or specified paint colors, period or culturally aesthetic architecture building codes).
ROW fees that take these consequences into consideration would not be considered

discriminatory in an economic sense.

FACTORS SPECIFIC TO SMALL CELL DEPLOYMENT

Mobilitie notes that access to ROW for the purposes of 5G technology differs from prior

cellular technology uses. The technology requires more densely distributed equipment and,
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37.

38.

therefore, access to many more ROW points. Mobilitie then argues that these technical
requirements somehow imply that the economics of access to ROW should be different. In
fact, the economic principles of access to ROW hold no matter what the technology,
including 5G and taking Mobilitie’s technical arguments at face value.

One of the major differences between the anticipated roll out of small cell and DAS networks
from current wireless technology is the number of antenna attachments and deployments that
municipalities will process. Mobilitie’s Petition for Declaratory Ruling, states that 200,000
cell towers currently exist in the United States. These towers were not all installed in one
year, rather they accumulated over time. In contrast, it is anticipated that one million new
small cell and DAS antenna could be deployed in the next five years.'® On average,
municipalities would have to process ROW antenna requests at an annual rate equivalent to
all cell towers currently in operation, each year, for the next five years.

Mobilitie claims that, due to the large number of expected access requests, a more uniform
system of gaining access to ROW might be required. It is beyond the scope of this report to
consider the costs associated with imposing a “uniform” permitting scheme on localities
across the nation, except to note that it would likely be quite significant, potentially involving
changes in ordinances, software systems, forms and the like. But a critical piece of
information left out of Mobilitie’s argument is that municipalities have every incentive to
work with telecommunications companies and advance 5G technology to the extent that such
technology offers value to its constituents. If the value is as alluring as Mobilitie claims it to
be, municipalities have every incentive to facilitate its adoption within the community. No
declaratory ruling or mandated uniformity would be required.

Likewise, market-based pricing mechanisms are consistent with and not in conflict with rapid
deployment. As a society, we do not want the most rapid deployment imaginable; we want
the speed of deployment that is consistent with the most efficient use of available resources.
This rate of deployment leads to intelligent choices among types of properties that may be
used to deploy wireless facilities. The methodology Mobilitie proposes will predictably lead

to inefficient deployment at substantial social cost.

' Mobilitie, LLC. 2016. Petition for Declaratory Ruling. Before the Federal Communications Commission, In the
Matter of Promoting Broadband for All Americans by Prohibiting Excessive Charges for Access to Public Rights of
Way. Washington, DC. November 15.
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39. Moreover, as a basic economic principle, firms will first deploy in the areas that are most
profitable. The areas that are most profitable under a system with market-based prices will,
when ROW are underpriced, likely remain among the most profitable areas (albeit more
profitable due to lower costs). The systematic underpricing of access to ROW is unlikely to

lead to increased deployment in underserved areas over existing profitable ones.

V. CONCLUSION

40. An efficient, market-based price to access ROW compensates a municipality for its
administrative costs and operations and management costs, its fixed costs of establishing and
developing the ROW, its opportunity cost of granting access to the user, and any negative
externalities from the user. Restricting fees below the market rate, as proposed by Mobilitie,
creates excess demand for the ROW, leading to an overutilization and suboptimal allocation
of ROW.

41. Concerns about municipalities extracting rents from potential users of ROW are unwarranted
because competitive forces within and across municipalities, and between municipalities and
private property owners, discipline such behavior. Municipalities that attempt to extract
higher-than-market rates will simply be undercut by other municipalities that do not, or
sidestepped by private property owners, and risk falling behind technologically. Leaders who
advocate for extracting higher-than-market rates will be forced to explain to voters why their
municipality is falling behind technologically, and risk losing their positions. The result is
that municipalities and their leaders cannot sustain above-market prices.

42. The most rapid rate of deployment imaginable for 5G technology is not the socially-optimal
outcome; rather what is socially optimal is the speed of deployment that is consistent with the
most efficient use of available resources. The efficient allocation of ROW is achieved when
users pay the full cost of accessing the ROW. The closer the fee is to the market price the

closer the allocation of ROW access is to the social optimum.
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January 8, 2017.

“The Impact of Oregon’s Pension Legacy Costs on New Teacher Turnover and Quality” Presentation at the 2017
Annual Meeting of the Allied Social Science Associations, Chicago, IL, January 7,2017.

“Pension Generosity in Oregon and Its Impact on Mid-Career Teacher Attrition and Older Teachers’ Retirement
Decisions.” Presentation at the 2016 Fall Research Conference of the Association for Public Policy Analysis and
Management (APPAM), Washington, DC, November 6, 2016.

“How Do You Study the Impact of Immigrant Inclusion? Considerations for Quantitative Research.” Presentation at
the Welcoming Economies Global Network Conference, Philadelphia, PA, October 20, 2016.

“Economic Damages in Employment Cases.” Presentation for the Multnomah Bar Association, Portland, OR,
September 20, 2016, and the Oregon Trial Lawyers Association, Portland, OR, October 5, 2016.

“Pension Generosity in Oregon and its Impact on the K12 Workforce.” Presentation at the 91% Annual Conference
of the Western Economic Association International, Portland, OR, July 1,2016.

“Measure of Damages for Employer-Paid Health Insurance Denied While Working.” Discussant at the 91* Annual
Conference of the Western Economic Association International, Portland, OR, July 1, 2016.

“Is Bridge Job Activity Overstated?” Presentation at the 2016 Annual Meeting of the Allied Social Science
Associations, San Francisco, CA, January 4, 2016.

“Does the Option of Continued Work Later in Life Result in a More Optimistic View of Retirement?” Presentation
at the 68™ Annual Scientific Meeting of the Gerontological Society of America (GSA), Orlando, FL, November 22,
2015.

“To What Extent is Gradual Retirement a Product of Financial Necessity?” Presentation at the 68" Annual Scientific
Meeting of the Gerontological Society of America (GSA), Orlando, FL, November 21, 2015.

“The Impact of a Time & Place Intervention on Economic Outcomes at a Large Healthcare Organization.”
Presentation at the 68" Annual Scientific Meeting of the Gerontological Society of America (GSA) Pre-Conference
Workshop: Change in the Meaning and Experience of Work Later in Life, Orlando, FL, November 18,2015.

“The Economic Dynamics and Fiscal Impacts of an Aging Society.” Invited panelist at the 10" Annual Conference
of the Oregon Oral Health Coalition, Oral Health in the Age of Aging: Perspectives on Epigenetics, Gerontology,
and Chronic Diseases, Portland, OR, October 2, 2015.

“Pathways to Retirement in the United States: An Evolving Process.” Invited speaker at the Center for Senior
Policy’s Conference on Extending Working Life: The American Experience, Oslo, Norway, September 15,2015.

“Midyear Commercial Real Estate Economic Forum.” Invited panelist at a forum sponsored by TitleOne
Corporation, Boise, ID, June 17, 2015.

“Boomers and the Future of Oregon’s Economy.” Speaker at a jointly-sponsored ECONorthwest—AARP event on
leveraging Oregon’s 50-plus population, Portland, OR, March 17, 2015.
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“The Impact of a Randomly-Assigned Time & Place Management Initiative on Work and Retirement Expectations.”
Presentation at the 2015 Annual Meeting of the Allied Social Science Associations, Boston, MA, January 4,2015.

“A Balanced Look at Self-Employment Transitions Later in Life.” Presentation at the 67" Annual Scientific Meeting
of the Gerontological Society of America (GSA), Policy Series: Self-Employment and Entrepreneurship: The Aging
Workforce’s ‘Encore’?, Washington, DC, November 8,2014.

“How Might the Affordable Care Act Impact Retirement Transitions?”” Presentation at the 89™ Annual Conference
of the Western Economic Association International, Denver, CO, June 28, 2014.

“Hours Flexibility Preferences and Work/Retirement Decisions.” Presentation at the Work and Family Researchers
Network (WFRN) 2014 Conference, New York, NY, June 19,2014.

“Bridge Jobs and the New Era of Retirement.” Invited speaker at the Sloan Foundation’s Workshop on Measuring,
Modeling, and Modifying Late in Life Workplace Dynamics, New York, NY, June 5, 2014.

“The Impact of Hours Flexibility on Retirement Transitions.” Presentation at the Pacific Northwest Regional
Economics Conference (PNREC) 2014, Portland, OR, May 8, 2014.

“Job Transitions among Today’s Older Americans: Challenges and Opportunities.” Keynote speaker at AARP’s
Finding Work at 50+ Event, Beaverton, OR, April 22,2014.

“Retirement Communities — the Golden Age of Real Estate.” Invited panelist at a forum sponsored by the Idaho
Business Review, Boise, ID, April 1,2014.

“Transitions into Self-Employment at Older Ages: 1992 to 2012.” Presentation at the 40" Annual Conference of the
Eastern Economics Association, Boston, MA, March 8, 2014.

“What Forensic Economists Need to Know about Societal Aging.” Presentation at the NAFE Sessions of the 40"
Annual Conference of the Eastern Economics Association, Boston, MA, March 8, 2014.

“Preparing for the Aging Boom: Best Practices for Employers.” Invited panelist at a forum sponsored by the Vision
Action Network and the Washington County Chamber of Commerce Partnership, Portland, OR, January 29, 2014.

“The New Era of Retirement.” Presentation at the Osher Lifelong Learning Institute at Boise State University,
Boise, ID, January 9, 2014.

“The Impact of Hours Flexibility on Career Employment, Bridge Jobs, and the Timing of Retirement.” Presentation
at the 2014 Annual Meeting of the Allied Social Science Associations, Philadelphia, PA, January 4, 2014.

“Schedule Matches and Work-life Fit among Older Healthcare Workers.” Presentation at the 66™ Annual Scientific
Meeting of the Gerontological Society of America (GSA), New Orleans, LA, November 21, 2013.

“Self-Employment Transitions among Older Americans.” Invited speaker at the AARP Public Policy Institute
Roundtable on Crafting a Workforce Development System that Better Meets the Needs of Older Jobseekers and
Workers, Washington, DC, November 7, 2013.

“The Uncertainty of Planning for Retirement.” Invited guest on Chicago Public Radio, WBEZ’s “Morning Shift,”
Chicago, IL, November 4,2013.

“The Role of Gender in the Retirement Patterns of Older Americans.” Invited speaker at the U.S. Department of
Labor’s Older Women Workers Roundtable, Washington, DC, September 27,2013.

“Are Gender Differences Emerging in the Retirement Patterns of the Early Boomers?” Presentation at the 88"
Annual Conference of the Western Economic Association International, Seattle, WA, June 30, 2013.

Declaration of Kevin E. Cahill, Ph.D. 22 March 8,2017



“Getting Older, Getting Hired.” Invited guest on WGBH’s “Boston Public Radio,” Boston, MA, January 22, 2013.

“Employment Experiences of Older Workers in the Context of Shifts in the National Economy.” Presentation at the
65" Annual Scientific Meeting of the Gerontological Society of America (GSA), San Diego, CA, November 17,
2012.

“Retirement Patterns and the Macroeconomy, 1992 to 2010: The Prevalence and Determinants of Bridge Jobs,
Phased Retirement, and Reentry among Different Cohorts of Older Americans.” Presentation at the 2012 Fall
Research Conference of the Association for Public Policy Analysis and Management (APPAM), Baltimore, MD,
November 9, 2012.

“New Evidence on Self-Employment Transitions among Older Americans with Career Jobs.” Presentation at the 87"
Annual Conference of the Western Economic Association International, San Francisco, CA, June 30, 2012.

“Work after Retirement: Lessons for Employers and Policymakers from the United States.” Invited speaker at
Eurofound’s “Income from Work after Retirement” Expert Workshop, European Foundation for the Improvement of
Living and Work Conditions, Brussels, Belgium, June 15,2012.

“The Relationship between Work Decisions and Location Later in Life.” Presentation at the 2012 Annual Meeting
of the Allied Social Science Associations, Chicago, IL, January 7, 2012.

“Building Your Bridge to Retirement’?” Invited guest on AARP’s “Inside E Street” for Public Television,
Washington, DC, December 7, 2011.

“How Does Occupational Status Impact Bridge Job Prevalence.” Presentation at the 2011 Annual Meeting of the
Allied Social Science Associations, Denver, CO, January 8,2011.

“Stepping Stones and Bridge Jobs: Determinants and Outcomes.” Presentation at the 2010 Annual Meeting of the
Allied Social Science Associations, Atlanta, GA, January 4, 2010.

“Adapting U.S. Retirement Behavior.” Discussant at the 2009 Annual Meeting of the Eastern Economic
Association, New York, NY, February 27, 2009.

“Retirement Patterns and Determinants among Individuals with a History of Short-Duration Jobs.” Presentation at
the 2009 Annual Meeting of the Allied Social Science Associations, San Francisco, CA, January 4,2009.

“The Role of Bridge Jobs in the Retirement Process.” Presentation at The Ann Richards Invitational Roundtable on
Gender and the Media, Older Workers: Benefits and Obstacles for Women’s and Men’s Continued Employment,
Brandeis University, Waltham, MA, October 24, 2008.

“The Role of Re-entry in the Retirement Process.” Presentation at the 2008 Annual Meeting of the Allied Social
Science Associations, New Orleans, LA, January 4, 2008.

“A Micro-level Analysis of Recent Increases in Labor Force Participation among Older Workers.” Presentation at
the Korea Labor Institute Conference on Panel Data, Seoul, Korea, October 25, 2007.

“Bridge Jobs and Retiree Well-being.” Presentation at the 2007 Annual Meeting of the Western Economic
Association, Seattle, WA, July 2, 2007.

“Self Employment Transitions among Older Workers with Career Jobs,” Presentation at the 2007 Annual Meeting
of the Eastern Economic Association, New York, NY, February 24,2007.

“A Micro-level Analysis of Recent Increases in Labor Force Participation among Older Workers.” Presentation at
the 2006 Annual Meeting of the Western Economic Association, San Diego, CA, July 2, 2006.
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“Retirement Patterns and Bridge Jobs among the HRS War Babies.” Presentation at the 2005 Annual Meeting of the
Western Economic Association, San Francisco, CA, July 7, 2005.

SEAK Annual National Expert Witness Conference, Hyannis, MA, June 16-17,2005.

“The Social Security Debate: Why Should I Care about Reforms?” Invited guest for a panel discussion on Social
Security Personal Accounts, Drew University Economics Department, Madison, NJ, April 12, 2005.

“The Role of the Economist in Assessing Damages for Defendants.” Presentation at Liberty Mutual Group, Marlton,
NIJ, March 18, 2005.

“Was the 9/11 Victim Compensation Fund a Success? A Forensic Economist’s View.” Presentation at the 2005
Annual Meeting of the Eastern Economic Association, New York, NY, March 5, 2005.

“Recent Evidence on Retirement Patterns and Bridge Jobs.” Presentation at the 2005 Annual Meeting of the Eastern
Economic Association, New York, NY, March 4, 2005.

“A Retrospective Examination of the 9/11 Victim Compensation Fund Awards: Calculated vs. Actual Economic
Loss Awards.” Presentation at the 2005 Annual Meeting of the Allied Social Science Associations: Expanding the
Frontiers of Economics, Philadelphia, PA, January 8, 2005.

“Are Traditional Retirements a Thing of the Past?” Presentation at the U.S. Bureau of Labor Statistics, Washington,
DC, December 16, 2004.

“How Well Prepared Are Massachusetts Families for Retirement?” Presentation at the New England Study Group,
Federal Reserve Bank of Boston, Boston, MA, October 12, 2004.

Annual Meeting of the Allied Social Science Associations, San Diego, CA, January 3-5, 2004.

“Securing Retirement Income for Tomorrow’s Retirees.” Session Chair for the Sandell Grant Program Presentations
at the Fifth Annual Conference of the Social Security Retirement Research Consortium, Washington, DC, May 15-
16,2003.

“Retirees Back at Work.” Invited guest for “On Point,” National Public Radio, Boston, MA, March 12, 2003.

“The Changing Retirement Income Landscape.” Presentation at the Ethics and Aging Seminar Series at Boston
College, Chestnut Hill, MA, February 3, 2003.

“Social Security Reform: The Relationship between Today’s Program and Tomorrow’s.” Discussant at the 55th
Annual Scientific Meeting of the Gerontological Society of America, Boston, MA, November 26th, 2002.

“Patterns of Child Care Use among Low-Income Families.” Presentation at the National Association for Welfare
Research and Statistics (NAWRS) 42nd Annual Workshop: Research, Reauthorization, and Beyond, Albuquerque,
NM, August 25-28, 2002.

Annual Meeting of the Allied Social Science Associations, Boston, MA, January 7-9, 2000.

“The Outlook for Retirement Income.” Second Annual Conference of the Social Security Retirement Research
Consortium, Washington, DC, May 17-18, 2000.

“New Developments in Retirement Research.” First Annual Joint Conference of the Social Security Retirement
Research Consortium, Washington, DC, May 20-21, 1999.
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“AHEAD (Asset and Health Dynamics Among the Oldest Old) Summer Workshop.” Survey Research Center, The
University of Michigan, Ann Arbor, MI, Summer 1997.

“GSOEP-PSID Summer Workshop.” Center for Policy Research, Syracuse University, Syracuse, NY, Summer
1997.

Conference Posters

Cahill KE, James JB, Pitt-Catsouphes M, “How Do Older Healthcare Workers’ Preferences for Flexibility Affect
Work and Retirement Decisions?” Gerontological Society of America (GSA) 66™ Annual Scientific Meeting,
November 20-24, 2013.

Wu E, Cahill KE, Bieri C, Ben-Hamadi R, Yu AP, Erder MH, “Comparison of Hospitalization Use and Health Care
Costs of Elderly Major Depressive Disorder (MDD) Patients Treated with Escitalopram, Generic SSRIs, and
SNRIs,” International Society for Pharmacoeconomics and Outcomes Research (ISPOR) 14™ Annual International
Meeting, May 16-20, 2009.

Cahill, KE, Giandrea MD, Quinn JF, “Retirement Behavior among Individuals with Erratic Work Histories,”
Gerontological Society of America (GSA) 61% Annual Scientific Meeting, November 21-25, 2008.

Jaff MR, Engelhart L, Rosen E, Yu AP, Cahill KE, “Clinical and Economic Outcomes among U.S. Medicare
Beneficiaries with Lower Extremity Peripheral Arterial Disease (PAD),” International Symposium on Endovascular
Therapy (ISET), January 20-24, 2008.

Giandrea MD, Cahill KE, Quinn JF, “Self Employment Transitions among Older Workers with Career Jobs,”
Gerontological Society of America (GSA) 60™ Annual Scientific Meeting, November 16-20, 2007.

Lee LJ, Yu AP, Cahill KE, Birnbaum HG, Oglesby AK, Tang J, Qiu Y, “Direct and Indirect Costs among
Employees with Diabetic Retinopathy,” American Diabetes Association (ADA) 67" Scientific Sessions, June 22-26,
2007.

Yu AP, Cahill KE, Birnbaum HG, Lee LJ, Oglesby AK, Tang J, Qiu, Y, “Direct and Indirect Costs Associated with
Photocoagulation and Vitrectomy among Employees with Diabetic Retinopathy,” International Society for
Pharmacoeconomics and Outcomes Research (ISPOR) 12th International Meeting, May 19-23,2007.

Wu E, Patel P, Krishnan E, Yu AP, Cahill KE, Tang J, Mody R, “Healthcare Cost of Gout in an Elderly Population:
A Claims Database Analysis,” American Geriatrics Society (AGS) 2007 Annual Scientific Meeting, May 2-6, 2007.

Wu E, Mody R, Krishnan E, Yu AP, Cahill KE, Tang J, Patel P, “Tighter Control of Serum Uric Acid in Gout is

Associated with Lower Morbidity and Health Care Costs,” American College of Rheumatology (ACR) Annual
Scientific Meeting, November 10-15, 2006.

Expert Reports, Trial and Deposition Declaration

Michael Davis and Julie Davis, et al. vs. Cedar Grove Composting, Inc., loss of use and enjoyment of property
proceeding, Superior Court for Snohomish County, State of Washington, opinion as to defendant’s positive
economic impacts and achievement of stated public policy goals, declaration taken in deposition, February 13, 2017;
Catherine Avila and Dionicilo Avila, et al. vs. Cedar Grove Composting, Inc., loss of use and enjoyment of property
proceeding, Superior Court for King County, State of Washington, opinion as to defendant’s positive economic
impacts and achievement of stated public policy goals, declaration taken in deposition, February 13, 2017.

Application by TransCanada Keystone Pipeline, LP for a Permit to Construct Keystone XL Pipeline, Before the

Public Utilities Commission (PUC) of the State of South Dakota, rebuttal declaration on behalf of Standing Rock
Sioux Tribe regarding the socioeconomic analysis contained in the U.S. Department of State’s Final Supplemental
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Environmental Impact Statement on the Keystone XL Pipeline Project, declaration taken in Pierre, SD in front of the
PUC, August 3, 2015.

Multnomah County vs. Conway Construction Company, et al., bridge construction damages proceeding, Multnomah
County Circuit Court, Oregon, opinion as to plaintiff’s economic damages due to the installation of defective bridge
decking, declaration taken in trial, February 25, 2015.

KForce vs. Brett Oxenhandler, et al., business damages proceeding, United States District Court, Western District of
Washington at Seattle, opinion as to plaintiff’s calculation of economic damages, declaration taken in deposition,
February 5, 2015.

State of Oregon, ex rel. John Kroger, Attorney General vs. AU Optronics Corporation, et al., TFT-LCD antitrust
litigation, United States District Court, Northern District of California at San Francisco, opinion as to the
apportionment of damages across purchaser and product groups, declaration taken in deposition, August 11,2014.

David Sawyer and Joan Sawyer vs. Metropolitan Life Insurance Company, et al., personal injury proceeding,
Middlesex County Superior Court, Massachusetts, opinion as to plaintiff’s lost earning capacity, declaration taken in
deposition, April 16,2013.

Expert Economic Assessment of the USAF Socioeconomic Impact Analysis for Boise AGS, report submitted to the
United States Air Force, March 3,2012.

Council on American Islamic Relations — New Jersey, Inc., et al. vs. Bergman Real Estate Group, et al., business
damages proceeding, Essex County Superior Court, New Jersey, opinion as to plaintiff’s lost fundraising revenue,
declaration taken in deposition, September 21, 2005.

Garfinkel vs. Morristown Obstetrics and Gynecology Associates, et al., Hon. Stephen F. Smith, Morris County
Superior Court, New Jersey, opinion as to defendants’ lost profits, declaration taken in trial, June 23, 2005.

Edwards vs. City of New York, wrongful termination proceeding, Hon. Fernando Tapia, New York City Civil
Court, Bronx County, New York, opinion as to the loss of earnings, fringe benefits, and pension benefits, declaration
taken in trial, June 1, 2005.

Allen vs. Euromarket Designs, Inc., wrongful termination proceeding, Hon. Stephen J. Burnstein, Essex County
Superior Court, New Jersey, opinion as to the loss of earnings, declaration taken in trial, April 20, 2005.

Ali vs. Cervelli, personal injury proceeding, Hon. Robert P. Contillo, Bergen County Superior Court, New Jersey,
opinion as to the loss of income from the family business and the loss of household services, declaration taken in
trial, April 13-14,2005.

Peskin vs. AT&T Corporation, wrongful termination proceeding, Somerset County Superior Court, New Jersey,
opinion as to the loss of earnings, declaration taken in deposition, April 8, 2005.

Garfinkel vs. Morristown Obstetrics and Gynecology Associates, et al., wrongful termination proceeding, Morris
County Superior Court, New Jersey, opinion as to defendants’ lost profits, declaration taken in deposition, March
16,2005.

Packard vs. The Bessemer Group, wrongful termination proceeding, Middlesex County Superior Court, New Jersey,
opinion as to the loss of earnings and pension benefits, declaration taken in deposition, February 17, 2005.

Durant vs. The Associates, business damages proceeding, Hon. Nicholas J. Stroumtsos, Jr., Middlesex County

Superior Court, New Jersey, opinion as to the loss of incremental profit, declaration taken in trial, December 15,
2004.
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Durant vs. The Associates, business damages proceeding, Middlesex County Superior Court, New Jersey, opinion as
to the loss of incremental profit, declaration taken in deposition, November 22, 2004.

Luisi vs. Luisi, divorce proceeding, Hon. Rachel A. Adams, Richmond County Supreme Court, New York, opinion
as to the value of enhanced earning capacity, declaration taken in trial, November 11, 2004.

Newspaper, Periodicals, Blogs and Other Publications

Cahill, Kevin E., and Casey Keck. 2017. “What Are the Economic, Social, and Civic Impacts of a Welcoming
Framework?” Working Paper. Research funded by Welcoming America.

Cahill, Kevin E. 2016. “It’s Baaaack: The Flawed Argument That Older Workers Should Step Aside.” Huffington
Post (September).

Cahill, Kevin E., Andrew Dyke, and John Tapogna. 2016. “Pension Generosity in Oregon and Its Impact on
Midcareer Teacher Attrition and Older Teachers’ K12 Workforce Exit Decisions.” CEDR Policy Brief 2016-6.
University of Washington, Seattle, WA.

Cahill, Kevin E., Andrew Dyke, and John Tapogna. 2016. “The Impact of Oregon’s Pension Legacy Costs on New
Teacher Turnover and Quality.” CEDR Policy Brief 2016-5. University of Washington, Seattle, WA.

Cahill, Kevin E. 2016. “Shouldn’t We Lead by Example if We Want Americans to Save More for Retirement?”
Huffington Post (May).

Cahill, Kevin E., Andrew Dyke, and John Tapogna. 2016. “Does Idaho Come Up Short on College and Career
Readiness? Absolutely.” Idaho Statesman (March).

Cahill, Kevin E., John Tapogna, Andrew Dyke, Melissa Rowe, Tessa Krebs, and Ryan Knapp. 2015. “To What
Extent is there a Skills Gap in Idaho?” ECONorthwest Issue Brief (July).

Cahill, Kevin E. 2014. “A New Perspective on Older Workers.” Idaho Business Review (June).

Tapogna, John, Kevin E. Cahill, and Andrew Dyke. 2014. “Comparing Spending and Academic Results is
Imperative.” Idaho Education News (June).

Cahill, Kevin E., John Tapogna, and Jay Bloom. 2014. “Societal Aging Need Not Mean Slower Growth for
Oregon.” The Oregonian (May).

Cahill, Kevin E., Michael D. Giandrea, and Gene J. Kovacs. 2014. “Self-Employment: The Answer for an Aging
Workforce and a Sluggish Economy?” Sloan Center on Aging & Work, AGEnda (March).

Cahill, Kevin E., and Jacquelyn B. James. 2013. “A Cost/Benefit View of Occasional Flexibility.” Sloan Center on
Aging & Work, AGEnda (December).

Cahill, Kevin E. and Jacquelyn B. James. 2013. “Small Request, Big Impact: The Importance of Occasional
Flexibility in a Healthcare Setting.” Sloan Center on Aging & Work at Boston College Issue Brief (November).

Cahill, Kevin E., John Tapogna, Rod Gramer, and Diana Lachiondo. 2013. “To What Extent Will Demographic
Changes Help Idaho Reach Its Educational Attainment Goals for 2020?” ECONorthwest Issue Brief (October).

Cahill, Kevin E., and Gene J. Kovacs. 2013. “Santa Claus, the Easter Bunny, and Traditional Retirement.” Sloan
Center on Aging & Work, AGEnda (May).

Cahill, Kevin E., Jacquelyn James, Marcie Pitt-Catsouphes, and Maureen O’Keeffe. 2012. “Late-Career Flexibility:
Beyond Phased Retirement.” HR Pulse Magazine (December).

Declaration of Kevin E. Cahill, Ph.D. 27 March 8,2017



Cahill, Kevin E. and Paul Thoma. 2012. “What Does the Aging of Idaho Mean for its Citizens, Employers, and
Policymakers?” ECONorthwest Issue Brief (September).

Cahill, Kevin E., and Gene J. Kovacs. 2012. “Should You Be Counting on the Social Security Trust Fund?” Sloan
Center on Aging & Work, AGEnda (September).

Cahill, Kevin E., John Tapogna, Paul Thoma, and Bryce Ward. 2012. “Is Boise Over- or Underperforming
Economically?” ECONorthwest Issue Brief (August).

Cahill, Kevin E. 2012. “What Ichiro’s Departure Says About Loyalty and the Employer-Employee Relationship.”
The Seattle Times (July).

Cahill, Kevin E. 2012. “Thinking about Phased Retirement?” Sloan Center on Aging & Work, AGEnda (June).

Sweet, Stephen and Kevin E. Cahill. 2012. “How the Health Care Sector Can Prepare for the Aging of Its
Workforce?” Sloan Center on Aging & Work, AGEnda (April).

Cahill, Kevin E. and Stephen Sweet. 2012. “Should Older Americans Feel Gloomy About Their Job Prospects?”
Sloan Center on Aging & Work, AGEnda (March).

Cahill, Kevin E. 2012. “F-35 Opponent Questions Air Force Report.” The Boise Guardian (February).

Cahill, Kevin E. 2012. “Five Reasons Why Flexible Work Options Are Good Business in a Bad Economy.” Sloan
Center on Aging & Work, AGEnda (February).

Cahill, Kevin E. 2011. “Should Older Workers Step Aside?” Huffington Post Blog (featured article) (August) and
Sloan Center on Aging & Work, AGEnda (December).

Letters to the Editor, The Wall Street Journal, 2015 (April), 2014 (March), 2013 (November), 2012 (May), 2011
(March), 2006 (November), 2005 (May); The Idaho Statesman, 2012 (April).

Quoted and/or cited by: The Wall Street Journal, The New York Times, U.S. News and World Report, Time, National
Public Radio, Reuters, NBC News, CNBC, The Washington Post, Business Week, Bloomberg, MarketWatch, AARP,
Investor’s Business Daily, The Boston Globe, WBEZ, WRKO Radio, The Seattle Times, The Oregonian, The Idaho
Statesman, Business Insider, The Boise Guardian, Arbiter Online.
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DAvID E. BURGOYNE ASA SR/WA MARK J. ST. DENNIS

CERTIFIED GENERAL REAL ESTATE APPRAISER BRIAN A. O’NEILL SR/WA RW-AC
MICHIGAN, INDIANA, NORTH AND SOUTH CAROLINA ScoTT M. CARLSON
AQB CERTIFIED USPAP INSTRUCTOR RICHARD J. ANTIO

GOKHAN ANDI

Burgoyne Appraisal Company has investigated the impact of communication towers and
communication equipment on nearby property values, including residential properties,
commercial properties, and properties in historically designated areas. Our report on
such impacts is based upon our more than thirty years of professional appraisal
experience and drawing upon literature search of other articles and appraisal papers.

Please note that due to the nature of the report our investigation is general in nature
and is not specifically related to any given location.

IMPACT OF COMMUNICATION TOWERS AND EQUIPMENT

ON NEARBY PROPERTY VALUES

l. Executive Summary

» The Burgoyne Appraisal Company (“Burgoyne”), drawing upon its thirty-two (32)
years of experience as a Real Estate Appraiser specializing in detrimental
conditions, takings, adverse impacts and right-of-way, finds that:

» As a general matter, assuming two generally comparable areas, aesthetics will
have the most significant impact on property values. If, for example, | assume
two houses of equal age, size and condition in the same residential area, the
relative value of one home will be most affected by the aesthetics in the
immediate vicinity of that home.

» As a general matter, visible utility structures do adversely affect property values.
This is reflected in the fact that, as a general matter property values are higher in
areas where there are no aboveground utility facilities (other than lighting) than in
areas where utilities are aboveground.

» The impact will generally be related to the size of the facility, the characteristics
of the facility, its location (including proximity), and visibility. That is to say, |
would expect a tower or other structure that is larger than existing structures to
have a greater impact on property values than a structure that is similarly sized
and in keeping with other structures. | would expect that installation of
equipment that is widely visible to have a more significant impact than equipment
that is not (so, for example, a transformer at the top of a pole would have less of
an impact than a box of similar size that is within a normal site line, or on the



ground). The characteristics of the facility are also important. An unorganized
conglomeration of various boxes and wires would have a greater impact than a
streamlined and contained single cabinet.

The literature does not tell us the impact of various iterations of DAS designs on
residential properties; there is more information about towers of the sort imposed by
Mobilitie. Nonetheless, based on my experience, it would be unwise to assume that the
impact of additional ground cabinets, or of structures of the sort that entities would be
entitled to install under the FCC’s Section 6409 rules is zero or so near to zero. Just
looking at the literature on property values in underground v. non-underground areas,
there are reasons for concern that justify maintenance of significant latitude at the local
level over siting and compensation.

While it is certainly recognized that DAS systems and Cellular antennas are an
important part of our nation’s infrastructure, and that it is inevitable that new antennas
will need to be installed as we move into the future, it is important for municipalities (and
property owners, in the case of right-of-way easements) to retain significant control over
the size, location, scope, expansion, and characterization of the installations. This is
because adverse impacts from negative externalities vary considerably with the size,
location, scope, expansion, and characterization of the installations.

Hidden, smaller, and neatly mounted “small cells,” will have an impact, but that impact
will be lesser than other alternatives. Likewise, there needs to be control over future
growth of installed facilities. It is my opinion that the Commission needs to analyze
those impacts in detail before considering additional rules. It is also my opinion that
municipalities need to retain some regulatory control over these installations in order to
minimize impacts and protect the health, welfare, and safety of their residents in the
same way that other regulations and the exercise of reasonable police powers do.

I. Qualifications

David E. Burgoyne, ASA, SR/WA, is a native of Ann Arbor, Michigan and attended Greenhills
School in Ann Arbor. He graduated in 1981 from Colgate University in Hamilton, New York with
a Bachelor of Arts Degree in Liberal Arts with a concentration in Physics-Astronomy. He also
served as a graduate instructor at the University of Wyoming as a Doctoral Candidate in
Astrophysics.

Mr. Burgoyne is an independent fee appraiser currently licensed as a Certified General Real
Estate Appraiser by the States of Michigan, Indiana, North and South Carolina. Mr. Burgoyne is
a Senior Member of the American Society of Appraisers holding the ASA Designation for Real
Property. Mr. Burgoyne is currently re-accredited as an ASA through June 10, 2017. He is also
a senior member holding the SR/WA designation and is a Past Chapter President of the
International Right of Way Association. Mr. Burgoyne is currently re-certified as an SR/WA
through June 15, 2018.

Mr. Burgoyne is an AQB certified USPAP instructor #44603 (expiring March 31, 2018) and is
also a CLIMB Certified Instructor of right-of-way appraisal and other courses for IRWA, including
courses on the appraisal of partial takings, easement valuation, appraisal review, ethics and
standards, USPAP, adult education, and the valuation of contaminated properties. In 2015, Mr.
Burgoyne was awarded the 2014 W. Howard Armstrong International Instructor of the Year
Award by the International Right of Way Association.
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Mr. Burgoyne has qualified as an expert witness in the United States Court of Claims, the
United States District Courts for the Eastern and Western Districts of Michigan; the Michigan
Circuit Courts of Allegan, Barry, Cass, Eaton, Genesee, Grand Traverse, Huron, Ingham,
Jackson, Kent, Lapeer, Leelanau, Lenawee, Macomb, Montmorency, Muskegon, Oakland,
Ottawa, Tuscola, Washtenaw, Wayne, and Wexford Counties; Hamilton and Marion Counties in
Indiana, The Michigan Public Service Commission, and The Michigan Tax Tribunal. He has
also been appointed as an independent appraiser by the U. S. District Court, Eastern District of
Michigan.

FORMAL EDUCATION

Greenhills School - Ann Arbor, Michigan (1976)

Colgate University - Hamilton, New York: BA in Liberal Arts - concentrating in Physics-
Astronomy (1981)

Courses included Architecture, Economics, Mathematics, Statistics and Economic Geography.

University of Wyoming - Laramie, Wyoming: Ph.D. candidate in Astrophysics. (1981-1982)

. Introduction

Our analysis and the literature we reviewed is focused on single family residential units,
and does not take into account any location-specific analysis. For example, we do not
consider whether there are special impacts of an installation on particular historic
properties, or commercial properties. Burgoyne understands that this report will be
contained in a filing by Smart Communities Siting Coalition in response to the Federal
Communications Wireless Telecommunications Bureau request for public inputt
includir;g, but not limited to suggestions offered by Mobilitie in its Petition for Declaratory
Ruling.

Burgoyne provides the following analysis following a literature scan on appraiser
research on communications towers impact and on Mr. Burgoyne’s more than 32 years
in business.

! Public Notice, Comment Sought on Streamlining Deployment of Small Cell Infrastructure by Improving Wireless
Facilities Sting Policies; Mobilitie, LLC Petition for Declaratory Ruling, WT Docket No. 16-421 (released Dec. 22,
2016)(“Public Notice").

2 See Moilitie, LLC Petition for Declaratory Ruling, Promoting Broadband for All Americans by Prohibiting

Excessive Charges for Access to Public Rights of Way (filed Nov. 15, 2016)(Mohilitie Petition).
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V.

Background

The FCC Notice focuses on small cells and DAS systems. It is our understanding that
the placement of these systems could involve:

>

Erection of a new tower or monopole 100 to 120 feet in height in public right-of-
way. This in fact appears to be proposed by applicant Mobilitie.

Placement of new base station equipment on existing utility poles in the rights of
way, which may involve an initial extension of anywhere between 3-15 feet to
that pole for placement of an antenna at the top of the pole, and addition of
equipment cabinets, plus additional utility infrastructure (meters and disconnect
boxes). It is our understanding that the wireless industry is seeking authority in
several states to place equipment cabinets as large as 28 cubic feet on the
poles, which could then be expanded significantly as of right under the FCC'’s
Section 6409 rules. In addition, there may be ground cabinets for back-up power
or for equipment that might otherwise be placed on the poles of up to 50 cubic
feet. Under Section 6409, the placement of these facilities could result in up to
three additional ground cabinets being added in the right of way in front of a
residential unit.

Erection of new utility poles, sometimes exceeding 40 feet in height, in the public
right-of-way for placement of the above referenced equipment

Please note that public road rights-of-way are often owned in fee by the
municipality but are also not uncommonly easements over private property
owned in fee by a private citizen or company. This can be common in areas
served by the Government Survey System (outside of the original 13 colonies as
well as portions of Ohio, Kentucky and Tennessee). As a result, in these cases,
neither the municipality, nor the utility, have complete authority to dictate what is
permitted within the right of way.?

From the point of view of sound appraisal practice, it is necessary to presume
and consider full utilization of rights granted by virtue of a particular authorization.
That is, one must consider the impact of a 120 foot pole if a 120 foot is allowed
as of right (even if only a 100 foot pole is installed in the instant case at this time).
Likewise, in assessing whether the impact of the authorization of a DAS in a
residential neighborhood, one would consider the additions and expansions that
would be permitted as of right under the Commission’s Section 6409 rules.

3. "[alctivities by the owner of the dominant estate [easement holder] that go beyond the reasonable exercise of
the use granted by the easement may constitute a trespass to the owner of the servient estate.” Schadewald v Brule,
225 Mich App 26, 40; 570 NW2d 788 (1997)... p.2

....we decline to infringe on the private property rights of a landowner through unsupported implication, particularly
when there is a complete absence of any legislative intent in the LDA to give a public utility free reign to build on an
easement asit pleases. ... AT&T provided no legal basis, facts, or documentary evidence to establish that the city or
county has the legal authority to decide on the nature, size, or scope of equipment a utility may install in a utility
easement or whether the city or county actually considers said questions when they issue a building permit...p.3.
289 Mich App 70 (2010)
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Thus, unless a provider can agree otherwise, if a DAS cabinet is not subject to
concealment elements, it appears an appurtenance up to 6 feet could be
attached horizontally to the same pole, and that appurtenance would only be
subject to the limits that might be imposed by the owner of the pole.

> In this case, | have attempted to consider the impacts of various “small cell” and
“DAS” installations by Mobilitie and others, both in light of, and without
considering the impact of the FCC Section 6409 rules. | have also looked at
state legislation and considered possible impacts if facilities of the permitted size
were installed.

V. Areas of Concern

The following areas of concern have been considered and investigated. The most
significant are discussed in the following sections.
» Market resistance (or stigma) in general.
Aesthetics.
Underground Utilities.

Changes in the highest and best use of properties.

YV V V VY

Wireless infrastructure and service providers’ history of paying for the right to

place towers on private property.

A\

Perceived safety risks from potential failure of a structure.

A\

Right of way easements

A. Market Resistance

Market resistance (or stigma) in general is quantified in scholarly articles and peer-
reviewed journal publications as it relates to the impact of communication towers and
equipment on nearby property values. Hedonic studies and surveys generally address
market resistance to the placement of new towers or equipment without regard to the
cause of said market resistance.

There has been significant research regarding the question of the impact on residential
property values from construction of cell phone towers in neighborhoods. The results of
these studies vary but they commonly indicate that there is a significant impact. While
the magnitude of the impact varies, the studies uniformly indicate that there is a
significant impact on residential property values from installation of cell phone towers.
Not surprisingly, the studies that show little or no impact are universally commissioned
by and paid for by the telecommunications industry.

Most studies have dealt with more conventional, larger towers and not DAS
installations. These studies would nevertheless be directly applicable to the proposed
100 to 120 foot monopole referenced on the previous page. As to “small cell” and DAS
DETO02:2350248.1



installations, it should be noted that “small cell” references the size of the coverage area
and not necessarily the size of the equipment. Furthermore, small cell and DAS
installations will generally be located much closer to nearby properties and they will be
installed in hundreds of locations ubiquitously. The FCC Public Notice dated December
22, 2106 states “Although the facilities used in these networks are smaller and less
obtrusive than traditional cell towers and antennas, they must be deployed more
densely —i.e., in many more location — to function effectively (Page 1).

In addition, to numbers that exceed the location of larger towers by orders of magnitude,
small cell and DAS installations are often directly within the line of site (midway up a 40
foot pole, for example) and even include ground cabinets, which are particularly
egregious. Even if the individual impact of small cells is lesser than for larger towers
(which is by no means a given), this may be offset or partially offset by the location,
closer proximity and the numbers that exceed tower installations by orders of
magnitude. Some of the studies are briefly discussed below.

Sandy Bond and Ko-Kang Wang performed a 2005 study in New Zealand where they
support a 15% diminution in residential property value within 300 Meters of
communication antennas. Their Summer 2005 publication in the Appraisal Journal (as
published by the Appraisal Institute, Summer 2005, Pages 256 — 277) summarizes this
study. They indicate survey results ranging from 10% to over 20% diminution, which is
supported by multiple regression analysis (a hedonic study) indicating 21% diminution in
residential property values.

Sandy Bond also performed and presented a study from December 2003 in Florida that
supported just over 2% diminution.

Stephen L. Locke and Glenn C. Blomquist published “The Cost of Convenience:
Estimating the Impact of Communication Antennas on Residential Property Values” in
Land Economics in February 2106. This is the most current study. They conclude that
a visible antenna up to 1,000 feet away (vs 4,500 feet as the control) results in a market
diminution of 1.82% for residential homes ($3,342 per home in the market studied).
While this seems like a relatively small percentage, they correlate this to an Aggregate
impact of a reduction of market value of Ten Million Dollars when applied to all of the
homes around a single tower in their study area.

While there have not been any scientific studies of the impact on property values from
small cell and DAS deployments, there are many anecdotal examples indicating both a
negative market perception and adverse impacts on property values. (Of course,
negative market perception is precisely what causes an adverse impact on property
values). These include published articles and petitions from Real Estate Professionals
ranging from Manhattan to Burbank indicating negative impact, reduced property value,
and market resistance. From an August 10, 2010 article in the New York Times...

“TINA CANARIS, an associate broker and a co-owner of RE/MAX Hearthstone in Merrick, has a
$999,000 listing for a high ranch on the water in South Merrick, one of a handful of homes on the block on
the market. But her listing has what some consider a disadvantage: a cell antenna poking from the top of
a telephone pole at the front of the 65-by-100-foot lot. “Even houses where there are transformers in
front” make “people shy away,” Ms. Canaris said. “If they have the opportunity to buy another home, they
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do.” She said cell antennas and towers near homes affected property values, adding, “You can see a
buyer’s dismay over the sight of a cell tower near a home just by their expression, even if they don’'t say
anything.”

B. Aesthetics and Underground Utilities

In 32 years of experience as a Real Estate Appraiser specializing in detrimental
conditions, takings, adverse impacts and right-of-way, | have found that aesthetics (or
rather the adverse impact on aesthetics) of externalities routinely has the largest impact
on property values. As a result, proximity to towers of all types (cell, wind turbine, and
electric transmission) has an impact on property values. The same is true with all sorts
of surface installations such as pump stations and communication equipment boxes.
This would apply to new small cell and DAS equipment, although again, one would
expect that the less intrusive the facility, the less significant the impact. Small cell and
DAS installations can be unsightly, bulky, inconsistent, and even noisy. A few
demonstrative photos are included on Page 10.

While it is certainly recognized that DAS systems and Cellular antennas are an
important part of our nation’s infrastructure, and that it is inevitable that new antennas
will need to be installed as we move into the future, it is important for municipalities (and
property owners, in the case of right-of-way easements) to retain some control over the
size, location, scope, expansion, and characterization of the installations. This is
because adverse impacts from negative externalities vary considerably with the size,
location, scope, expansion, and characterization of the installations.

All things being otherwise equal...

» Larger facilities have a greater impact than smaller facilities.

» Facilities on the ground and located closer to common sight lines have a greater
impact than those that are less visible.

» Underground facilities have a lesser impact than above-ground facilities in most
instances (although there are cases where the structures required for vaulting
may be as intrusive as the above-ground facilities).

» Streamlined and contained facilities have a lesser impact than unorganized
conglomerations of diverse elements.

» Impact tends to lessen over time as a facility remains unchanged so that
changes and expansions have an additional negative impact.

> Facilities that are designed to be in balance with existing utility structures have a
lesser impact than less harmonious installations. For example, an above ground
facility will have a greater impact in an area with existing underground utilities.
And a new pole that is three times higher than existing poles will have a greater
impact than a new pole that is the same height as existing poles. Please
reference the proposed Tx 120 (120 foot) Mobilitie tower shown below
(particularly as compared to the existing wood utility poles).
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Likewise, please compare this set of examples of unorganized and uncontrolled
conglomerations of diverse elements with more streamlined installations.
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It is not an accident that the articles, cases, and publications of the wireless industry
often address circumstances that involve hiding wireless facilities, or show pictures of
physically small “small cells” neatly mounted. Hidden, smaller, and neatly mounted
“small cells,” will have an impact, but that impact will be lesser than other alternatives.
Likewise, there needs to be control over future growth of installed facilities.

It is my opinion that the Federal Communications Commission should analyze the
potential impact of small cell and DAS deployments in detail before considering
additional rules. It is important for the Commission to have information as to which
installations may have De Minimis impacts and which may have significant impacts
before establishing national rules.

It is also my opinion that municipalities need to retain significant regulatory control over
these installations in public rights-of-way in order to minimize impacts and protect the
health, welfare, and safety of their residences in the same way that other regulations
and the reasonable exercise of police powers have over the last hundred years.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on March 7, 2017.

Y4z

David E. Burgoyne, ASA, SR/WA
Certified General Real Estate Appraiser
(Indiana, Michigan, North and South Carolina)
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PUURI ENGINEERING,LLC

6480 Zeeb Road, Dexter, M1 48130

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )

COMMENT SOUGHT ON STREAMLINING ) WT Docket No. 16-421
DEPLOYMENT OF SMALL CELL )
INFRASTRUCTURE BY IMPROVING WIRELESS )
FACILITIES SITING POLICIES; )

)
MOBILITIE, LLC )
PETITION FOR DECLARATORY RULING )

REPORT AND DECLARATION OF STEVEN M. PUURI
FOR THE SMART COMMUNITIES SITING COALITION

About the Author

| have been involved in road design safety issues for 25 years on behalf of Washtenaw County Road
Commission, Michigan, and most recently as a consultant to the County Road Association of
Michigan. My formal education includes an engineering bachelor of science degree in 1978 from
Michigan State University, as well as various continuing education workshops and seminars on
road safety and operation. The commentary and opinions | offer below are based upon this
education and experience dedicated to keeping roadways safe for the motoring public as well as
other users of the rights of way. See my CV attached as Exhibit A.

Background

Road agencies across the State of Michigan and the rest of the United States, have recognized for years
that roadsides should be maintained as near free of obstacles as possible. A roadside obstacle is defined
as any object that projects above the ground more than 4 inches and which is rigid or non-forgiving
when struck by a vehicle. A considerable amount of effort has been invested in Michigan to maintain
the roadsides clear of non-critical obstacles that can be hazardous to drivers and passengers if their
vehicle leaves the improved portion of the roadway or road surface.

Nationally Recognized Road Safety Guidelines

The American Association of State Highway and Transportation Officials (AASHTO) is the primary source
of guidance on road and road right of way safety design and has established guidelines for state and
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local agencies in the United States. AASHTO has created various standing committees that review
transportation research studies and promulgate guidelines on specific areas of road safety. The AASHTO
Highway Subcommittee on Design developed the roadside design guidelines, which in my opinion
specifically apply to those Communication Service Providers (CSP) installations recently being proposed
along roadways. This committee developed guidelines that establish nationally recognized best
practices for safe roadside design which are published in the AASHTO Roadside Design Guidelines.

Roadside Design Guidelines

The AASHTO Roadside Design Guidelines 4™ edition was published in October 2011 and has been
updated most recently as of 2015. Typically, the Michigan Department of Transportation adopts the
guidelines for use in Michigan and then each road agency can and typically does adopt the guidelines for
use on their particular road system. These guidelines include recommended best safe design practices
to assure that roadsides are free of obstacles or, if an obstacle must be placed within the clear zone, it
recommends that a crash tested barrier system should also be installed to minimize the injuries to
drivers and passengers should an errant vehicle collide with the roadside obstacle. The reason that
these are treated as guidelines, rather than adopted as srict code requirements, is that the there are
enough locally unique variations in roadways (as a result of the historical evolution of particular
roadways, as well as conditions and uses of surrounding property) that states and localities require
latitude in the application of the guidelines. Nonetheless, these guidelines reflect practices developed
over years of experience and the accumulation of extensive accident statistics to ensure that roadways
are as safe as possible. Safety encompasses immediate concerns (will a structure add to the risk of
death or injury to those using the roadway; will it interfere with uses of the roadbed by other utilities)
but also longer term concerns: (for example, will the road be more vulnerable to collapse risks, will the
road be more likely to crack or buckle, will the underpavement structure of the road be adversely
affected?).

Documents Reviewed

In addition to reviewing certain of the AASHTO Guidelines, some of which are discussed herin and
attached as Exhibit B, | have reviewed several other documents including:

a. The attached Mobilitie, LLC Site Plan proposed in Leelanau County, Michigan and attached here
as Exhibit C as well as other Mobilitie site plans and drawings.

b. A photograph and the related accident report pertaining to a vehicle/CSP crash that occurred
with an improperly locatedDAS related pole located in the right of way in Genesee County,
Michigan, attached here as Exhibit D.

1 Some of the other sections of the AASHTO guidelines that also warrant consideration, but not specifically
addressed here in an attempt at some level of brevity, include Sections 4.8, discussing technical specifications in
detail and the risks associated with utlity poles and which includes a discussion for example, of breakaway standards
regarding same. See also Section 10.2.2.3.1 discussing similar technical aspects of utility pole placement and
guarding considerations in urban areas. Copies of these sections are attached to the AASHTO excerpts at Exh B.
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Opinions

The addition of structures in the right of way such as those proposed by Mobilitie and other similar
entities, create immediate hazards to travelers. This hazard can be mitigated but not eliminated, and it
is serious, as records of highway accidents suggest. The hazard exists in urban, suburban and rural areas
where structures are placed in the rights of way. Further, the placement of roadside barriers
themselves, as protective installations and as discussed, are themselves also a form of a hazard.

The addition of structures in the rights of way create immediate issues for maintenance of the rights of
way, and to the extent that the structures must be maintained and modified over time, can interfere
with traffic flow at significant cost to the public.

The addition of structures complicates planning, installation, modification and maintenance for other
utilities, including storm water drainage and other systems. Moreover, every aboveground structure
presents a potential hazard for other systems (e.g. if a pole is of a height that a falling pole may knock
out electrical and other communications lines).

The addition of structures may affect emergency responses. Utility poles do fail during storms, and it is
often up to the governmental entity that manages the roadway to clear the road of hazards so that
rescue vehicles and repairs can begin. If facilities like the 120 foot Mobilitie tower are placed in the right
of way, it may exceed the emergency response capabilities of many entities to remove it. And of course,
if it cannot be cleared using standard equipment, then Mobilitie must have the equipment and response
teams in place to respond very quickly.

The cost of planning, emergency response, and of reviewing proposed facilities is expensive and can be
time-consuming depending on the complexity of the roadway and the systems surrounding it. See
estimates of local government materials costs of providing a safe roadside both initially and annually
thereafter attached as Exhibit E.

Conditions may vary from location to location, so submission of information in batches may simplify
some reviews but not site specific location-related reviews.

Basis of Opinions

In a ddition to the AASHTO guidelines referenced, according to the Insurance Institute for Highway
safety, about 20 percent of motor vehicle crash deaths “result from a vehicle leaving the roadway and
hitting a fixed object alongside the road. Trees, utility poles, and traffic barriers are the most common
objects struck. AASHTO data reflects 12% of these, attributable to collisions with utlity poles. Almost half
of the deaths in fixed object crashes occur at night. Alcohol is a frequent contributing factor. Motorists
also run off the road because of excessive speeds, falling asleep, inattention or poor visibility. Efforts to
reduce these driver errors are only somewhat effective, so it's important to remove fixed objects or
avoid putting them along roads in the first place if feasible, especially on roads where vehicles are more
likely to leave the pavement. Less preferred options include using breakaway objects, shielding objects
and increasing the visibility of objects.” http://www.iihs.org/iihs/topics/t/roadway-and-
environment/fatalityfacts/fixed-object-crashes NHTSA's study
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"The Economic and Society Impact of Motor Vehicle Crashes, 2010," suggests that automobile accidents
impose a staggering cost on the economy — about $891 billion in damage annually.

While my opinions recognize that under ASSHTO guidelines, a rigid pole can be in the road right of way if
it is protected by a crash tested barrier system (AASHTO Section 5.1.1; Section 5.1.2; Table 5-3); it
should be recognized, the crash tested barrier systems themselves constitute a roadside hazard
(AASHTO Figure 1-2, page 1-3). So placement of these systems should be limited to only those roadside
hazards or obstacles that must be placed within the roadside clear zone.

To begin to understand some of the costs and risks created by placement of facilities that could be
placed elsewhere, on rights of way, it is important to understand the complexity of the design of rights
of way. | focus here on examples rights of way in rural areas in Michigan, but equally and more complex
issues arise with respect to placement in suburban and urban areas, where designs accommodate
increased overall traffic as well as foot and bicycle use and multiple utilities.

Attached as Exhibits F and G are representative diagrams of a typical rural (open ditch) roadside
where a barrier system is placed to protect the vehicles from a roadside non-breakaway pole, such
as the 120 foot towers proposed by Mobilitie, LLC ( Exh C). These sketches also depict placement of
a culvert/storm sewer system to provide unimpeded storm water flow with an appropriate culvert
end protection (AASHTO Figure 3-12, page 3-18). Also displayedis an appropriately designed
guardrail system, which is crash tested to protect a vehicle occupant from crashing into the
proposed 120-foot steel tower or the foundation which obviously projects above the ground by
more than 4 inches.

Clear Zone

In Michigan, a typical 66-foot wide rural road right of way includes a roadbed, shoulders, steep
front slopes (steeper than 3 on 1 are considered non-recoverable; AASHTO Figure 3-2) and roadside
ditches to accommodate storm runoff. These road features typically encompass the entire 66-foot
width of the right of way. Also, the established speed limit in Michigan for these rural roads is 55
mph. The AASHTO Roadside Design guideline has established a method to determine the
recommended clear zone that should be provided along rural roads (AASHTO Section 3.3).

The AASHTO roadside clear zone width for rural roads is based on the speed limit, traffic volume,
and roadside recovery width which include traversable slopes (recoverable slopes flatter than 4 on
1). Typically, rural roads in Michigan do not include recoverable front slopes so the clear zone is
extended beyond the bottom of the ditch (AASHTO Table 3-1).

Additionally, the roadside ditch slopes are often too steep to be included in the clear zone
calculation, therefore the clear zone often extends partially up the ditch backslope (ASSHTO Section
3.3.2). The typical clear zone along rural rods would extend beyond the near edge of a 6-foot
diameter foundation assuming this foundation is placed one foot inside the right of way.

Typical Cross Section Sketch

Exhibit F depicts a cross section of a typical rural roadside in Michigan, where a fixed obstacle is
placed within the clear zone. This sketch includes a non-recoverable side slope (steeper than 4 on
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1) that warrants a barrier system. Additionally, Exhibit F depicts the additional features required to
maintain a reasonably safe roadside, if a tower and foundation is placed within an established clear
zone. This sketch demonstrates the need to modify the roadside ditches to be enclosed in storm
sewers and the need to install a crash tested barrier system to shield the fixed objects from traffic.

Typical Plan View Sketch

Exhibit G depicts a plan view of a typical rural roadside in Michigan, where a fixed obstacle is placed
within the clear zone. This sketch illustrates the typical length of modifications along the roadside,
as well as the typical placement of road drainage and barriers in relation to the road edge. The
actual lengths and placement would be dependent on the unique and specific road parameters and
detail design calculations.

Additionally, Exhibit G depicts the additional features required to maintain a reasonably safe
roadside, if a tower and foundation is placed within an established clear zone. This sketch
demonstrates the need to modify the roadside ditches to be enclosed in storm sewers with
protected end treatments; and the need to install a sufficient amount of crash tested barrier
system to shield the fixed objects from traffic approaching from both directions of travel, including
barrier end treatments. Once again, the actual placement, size and type of features would be
dependent on the specific road parameters.

Conclusion

Note that not only does the placement of these facilities create unnecessary hazards in and of
themsleves, they lead to other modifications which themselves impact roadway safety. Moreover,
the placement of foundations and supporting structures may affect drainage, and undermine the
roadway itself in the short term and over the long term. The risks and harms are not speculative, as
the statistics and the photograph of the destroyed DAS pole suggests (Exh D). Nor are these
concerns addressed by application of generalized building or electrical codes to a proposed
structure.

From the stand point of both safety design for the sake of the public, and bearing cost in mind, these
proposed and installed communications related structures represent very significant concerns to all
rights of way responsible agencies. Accordingly, such installation proposals must be very carefully
addressed, viable alternative off right of way sites closely considered and where approved, proper
preparation and guarding utilized, in order to reduce the risk of harm to the public as much as possible.

| declare under penalty of perjury that the foregoing is true and correct. Executed on 3-7-17.

Steven M Puuri, P.E. E:s

Steven Puuri, P.E.
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Exhibit A

Steven M. Puuri, P.E.
6480 Zeeb Road 734-426-3097
Dexter, MI 48130 spuuri@gmail.com

Career Summary
A proficient transportation infrastructure chief executive with an impressive background of
building partnerships, securing innovative funding and delivering context sensitive solutions.
An accomplished engineering director with an established track record of accomplishing
projects on time and on budget. Mentored technical staff to handle challenges associated
with rapid growth and workload expansion. An assertive public relations leader who
successfully engaged stakeholders from US Congress, State Legislators, Local Officials as
well as project stakeholders in a progressive university community.

Areas of Expertise/Core Competency

Extensive executive level expertise in Road Construction, Design, Traffic Operations,
Routine

Maintenance, Construction Contracts, Transportation Funding, Legal Issues, Property
Acquisition, Board Relations, Government Relations, Employee and Public Relations

Extensive experience in Michigan County Road Law, Tort Liability, Road Construction,
Road Maintenance, Traffic Operation, Riparian Rights, Storm Water Management, Wetland
Mitigation, Organizational Policies, Management Dashboards, Information Technology and
Computer Networks.

Extensive working knowledge of American Association of State Highways and
Transportation

Officials Guidelines; Michigan Department of Transportation Guidelines and Specifications;
Michigan Vehicle Code; Michigan Manual For Uniform Traffic Control; Federal NEPA
Guidelines and Federal Relocation & Assistance Guidelines.

Work Experience
Puuri Engineering LLC 2014 - Present
Engineering Specialist
Serves as an engineering consultant to advise the County Road Association, Michigan
Municipal League and the Michigan Department of Transportation on technical matters
related to local road agencies. Provides the Road Commissions and Michigan Municipal
League with an experienced road engineering resource to assist with road maintenance and
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construction initiatives related to legislation, policy development, rule writing and dispute
resolutions.

Puuri Engineering LLC 2012 - Present
Managing Director

Owner and lead engineer of a consulting engineering practice which provides technical advice
on legislative and policy development related to local road agencies. Provides planning, design
and construction engineering services for transportation projects. Serving a variety of
Municipal and private clients to assist with advancing infrastructure improvements. | have also
provided expert witness services for many years on road liability cases, including cases where |
have been qualified and testified in several Michigan Courts as a road design, drainage and
maintenance expert. Also | have never been rejected by a court to testify as an expert.

Washtenaw County Road Commission 1987 - 2011
Managing Director 2003 - 2011
As the Chief Executive Officer provided direction and leadership for the Board of Directors
and 156 employees. Led a $70 million organization recognized as a progressive trendsetter
in management practices. Successfully administered an autonomous organization requiring
transparent Board Meetings, Audited Financial Statements, Tort Liability, Self Funded
Insurance programs, fleet acquisition and maintenance for 150 licensed vehicles, property
management of 25 building and 300 acres, public relations, extensive construction and
maintenance programs for 1650 miles of roads, 111 bridges and 150 traffic signals.
In this capacity key accomplishments included:

. Established a 5 Year Capital Improvement Program which dramatically
improved the coordination of all projects in the region

. Established a multi-year budgeting process creating consistently increasing
reserves

. Recognized innovative project funding leader who delivered results

. Established design, construction and maintenance standards that lead to high
quality projects, cost effective maintenance practices and improved road safety.

. Established a model partnership program that successfully collaborated with

private developers resulting in over $100 million of private investment in public
infrastructure projects

. Transformed accounting methods to fully recognize unfunded liabilities

. Successfully negotiated benefit reductions to sustainable levels

. Established Planning and Public Relations programs leading to enhance
stakeholder involvement and documented improvements in public perception

. Modernized stormwater management and environmental programs earning

recognition from community environmental leaders as an outstanding example for
maintenance practices and environmental stewardship
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. Conducted organization assessments implemented cultural transforming
strategies earning recognition from local officials for improvements in performance
. Lead an innovative public agency initiative obtaining recognition for Best

Management Practices International Standards Organization 9001-2008

Director of Engineering 1990 - 2003
Engineer responsible for providing technical leadership for a rapidly developing community
while modernizing construction practices, rigorously enforcing contractual and permit
compliance. Supervised a department of 56 engineers, professional specialist and administrative
staff. Established a quality based consultant selection program leading to improved consultant
performance and financial accountability. Successfully completed hundreds of major
infrastructure projects totaling over $200 million. Administered a state of the art traffic
operations program including construction and maintenance of integrated operations center for
150 signals, 30,000 signs and 800 miles of pavement markings. Successfully served as Project
Engineer on planning, design, property acquisition and construction projects often handling
numerous concurrent projects in various stages of development. Served as the Contract
Administrator on numerous construction and consultant contracts involving preparation of
contract documents, advertising, awarding, claims resolution and legal disputes. Successfully
served as an expert witness for numerous tort liability cases.
Key accomplishments in this capacity:

. Jackson Road $50 million multi-phase boulevard construction and research

project

. Dixboro Road bridge $20 million 550 ft. long multi-lane multi-modal bridge

. US 23, Geddes Rd, Dixboro Rd. and Huron River Dr. $5 million corridor

expansion project

. Earhart Road $3 million new road enabling 100-acre medical & commercial
development

. Ellsworth Road $8 million realignment & corridor expansion project

. Served as the local catalyst for $50 million in state interchange expansion
projects

. Served as the Project Engineer on 8 Federal NEPA clearance projects

involving interchanges, new road alignments, capacity projects, wetland mitigation,
new and historic bridges

. Served as Project Manager for 27,000 sf. new office building construction
project involving architectural design, interior planning, access roads, parking areas,
landscaping, relocation coordinator and building demolition

. Served as the Lead Engineer who successfully collaborated with hundreds of
Residential and Commercial Developers to assure that the new developments were
completed with appropriate public infrastructure investments
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Assistant Director of Engineering 1987 - 1990
Provided direction and leadership for design, construction, survey and traffic services.
Transformed the culture of a 23 member engineering staff by successfully solving low
morale, improving quality and increasing productivity. Developed a staffing plan to address
rapid population growth challenges, secured Management endorsement, leading to increasing
staff capabilities, increased project output and improved project quality.

USDA Soil Conservation Service 1978 - 1987

Area Engineer 1983 - 1987

Provided design and field engineering services for stream and shoreline stabilization, flood
control and storm water management projects for several counties in Northwest Michigan.
Ensured prompt delivery of project services including land surveys, design, contract
documents, construction administration and claims resolution. Successfully worked with
public officials and private landowner to accomplish a variety of clients in a positive work
relationship. Supervised technicians and clerical staff in regional office locations. Key
accomplishments:

. Rouge River Flood Control Projects Design and Construction
. Numerous Private Landowner drainage systems design and construction
Civil Engineer 1978 — 1983

Assisted the State Office Hydraulic Engineer and Other Professional Staff Specialists to
develop watershed hydraulic analysis and flood plain mapping projects.

. Petoskey Winter Sports Park Drainage Construction
. Woolsey Airport Tile Drainage Construction
Education

B.S. Civil Engineering Michigan State University 1978
Extensive Continuing Education Credits and training programs in water resources and
transportation related areas
Professional Associations & Boards
Professional Engineering License in Michigan No. 29798
National Association County Engineers
County Road Association of Michigan
County Road Association Engineering Committee Chair
Governors Traffic Safety Advisory Commission
Michigan County Road Association Self-Insurance Pool Board
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Technical Committee on Roadside Safety
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5.2.3 Bystanders, Pedestrians, and Bicyslists !

The conventional eriteria presented in the previous sections cannot be used to establish barrier needs for pedestrians or bicyclists. For
example, 2 major roadway may be relatively close to a schoolyard, but the boundaries are beyond the clear distance. There are no i
criteria that would require that a barrier be installed. If, however, a barrier is installed, it could be placed near the school boundary o
minimize the potential for vehicle impacts. Reference should be made to Section 5.6.1 for lateral placement criteria. Consideration
might also be given to installing a barrier to shield businesses and residences that are near the right-of-way, particularly at locations
having a history of run-off-the-road crashes. Occasional functions that use, or are adjacent to, public right-of-way with concentrated
pedestrian activily such as farmer’s markets and street fairs may be considered for temporary bamiers or delineation. |

Pedestrians and cyelists along a route are a concern that might be given design consideration. Depending an the route type, trallic .
volumes, number of bicyelists and pedestrians, and traffic speed, a possible solution might be to separate them from vehicular traffic.
Since this selution is not always practical, alternate means of separating them from vehicular traffic are sometimes necessary, Cur-
rently there are no objective criteria to draw on for pedestrian and eyclist barrier recormmendations.

On low-speed sweets, the practice generally is to separate pedestrians from traflic by a sidewalk separated from the roudway by a
raised curb. However, at speeds of over 40 km/h |25 mph] a vehicle may mount the curb for relatively flat approach angles. Fur-
thermare, it is generally impractical to separate pedestrians from the roadway with a longitudinal roadside barrier. Thus, for streets
with speeds of over 40 km¢h |25 mph], separating the sidewalk from the edge of the roudway with a buffer space is encouraged. See
Chapter 10 for mere information.

When sidewalks ar multi-use paths are adjacent to the traveled way of high-speed facilities, some provision might be made to shicld
the sidewalk or path from vehicular traffic on the roadway. Factors to consider for barrier protection include traffic and pedestrian
volumes, roadway geometry, sidewalk/path offset, and cross-section features.

5.2.4 Motoreycles and Barrier Design

motoreycles. Motoreyelists have a higher risk of being seriously injured or killed in a crash as compared to occupants in au-
tomobiles. This is mostly due 1o the higher level of accupant safety provided in modern automobiles. It has been noted thal
motorcyelists involved in crashes with some types of open-faced traffic barriers have sustained serious to fatal injuries, par- i
ticularly afler contacting the edges of steel guardrail posts or the tops of these posts where they project ubove the rail element. }
Some European countries have attempled to address these concerns at locations having both high motorcycle use and a high ¢
number of crashes by adding a lower rubrail to the design or by padding the posts with expanded foam. However, no systematic
approach toward this issue has been developed because of the random nature of motorcycle crashes and the questionable ef- b
fectiveness of modifications to existing barriers. Bused on the experience of other countries and the lack of any system-wide,
cost-effeclive countermeasures or barrier designs, there appears to be little basis for developing guardrails designed for motor-
cyclists for all barrier installations. There is some perception that a smooth, solid-faced barrier such as a concrete safety shape
may be less likely to cause traumatic injuries to motoreyelists upon contact. Additional research is being conducted regarding
motoreycle interaction with barriers.

]
Nationwide, there have been some instances where roadside barriers have contributed 1o the severity of crashes invelving i
i

5.3 TEST LEVEL SELECTION FACTORS

Many barriers have been developed to accommodate both small cars and pickup trucks in accordance with NCHRP Report 330 and
MASH testing criteria. Properly designed and installed barrier systems have proven to be very effeclive in reducing the amount of
damuge and lessening the severity of personal injuries. However, in certain locations it may be appropriate to utilize a higher perfor-
mance barrier cupable of redirecting large vehicles such as tractor-trailer combination trucks, Aithough objective warrants for the use
of higher performance traffic barriers do not presently exist, subjective factors most often considered for new construction or safety
upgrading inciude:

s High percentage of heavy vehicles in the traffic stream or a high concentration of trucks at an interchange

*  Hazardous materials routes

5-10 Roadside Design Guide
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o Adverse geometrics, such as sharp curvature, which are often combined with limited sight distance, or long downhill grades
combined with horizontal curvaiure

»  Severs consequences associated with penetration of a barrier by a large vehicle, such as muiti-level imerchange ramps, highly :
sensitive environmental areas, or critical highway components (nationally significant bridges or tunnels).

Some of the above-listed factors become worthy of more consideration when they occur in combination with other factors. For s
example, a moderate length bridge over a portion of & reservoir may be at low risk for environmental consequences unless combined i
with geometric factors that increase the likelihood of truck impact with the rail. |

These same factors also apply to reconstruction or rehabilitation projects. However, in these cases, the designer will usually have the
added benefit of past crash history, the past performance of the system, and maintenance costs associated with the existing barrier.
In addition, a higher performance barrier is likely to lessen the severity of future crashes or reduce maintenance costs significantly.
Section 3.4 includes information on the size of vehicle for which each system has been successfully erash tested.

5.4 STRUCTURAL AND SAFETY CHARACTERISTICS OF ROADSIDE BARRIERS

This section includes information on the most commoniy used roadside barriers. Separate subsections address standard sections of
roadside barriers and transition sections, Figure 3-4 graphically depicts cach of these elements for typical installations. Information on
the structural and safety characteristics of each system is presented in narrative format. Refer to Section 5.1 lor additional information
on FHWA acceptance letters and individual barrier systems.

LENGTH OF NEED BRIOGE RAI_ LE\IGT-I OF NEeD ‘—

M el STANDARD ; TRAN STANDARD | UPSTREAM !
OR END SECTION SI IIUN SITION SECTION OR END i
THEATMENT J TREATMENT ‘
| £

{ ‘

N T - = ]; P — . 1 "] ppAARAR
—— —

THAVOLED WaAY ) " TRAVEL (ADJACENT TRAFFIC)

]
i
v

DIRECTION CF
TRAVEL [DFFOSING TRAFFIC)

Figure 5-4. Definition of Roadside Barriers

%5.4.1 Standard Sections of Roadsida Barriars

Roadside barriers are usually categorized as fiexible, semi-rigid, or rigid, depending on their deflection characteristics resuiting from
an impact. Flexible systems are generally more forgiving than the other categories since much of the impact energy is dissipated by i
the deflection of the barrier and lower impact forces are imposed upon the vehicle. This section is not intended to be all-inclusive, but H
1o cover the most widely used roadside barriers. The barriers and approved test levels included in the following subsections are listed i
in Table 5-3.

l‘or additional barrier systems, including barriers tested to meet MASH criteria. please refer to the FHWA for acceptance lerters and
the AASHTO Task Force 13 website for design detaiis, as mentioned previously in Sections 5.1.1 and 5.1.2.

Roaelvicle Berriers 511
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Unfortunately, roadside crashes still account for far too great a portion of the total fatal highway crashes. n 2008, 23.1 percent of the
fatal crashes were single~vchicle, run-off-the-road crashes. These figures mean that the roadside environment comes into play in a
very significant percentage of fatal and serious-injury crashes. i

T

TITTEIE

e

il

RITIRIZIEE

i

Figure 1-1. Motor Vehicle Grash Deaths and Deaths Per 100 Million Vehicle Miles Traveled, 19502008 (6]

1.2 STRATEGIC PLAN FOR IMPROVING ROADSIDE SAFETY

According to the Insurance Institute for Highway Safety (I1HS) and Highway Loss Data Institute (HLDI), the proportion of motor
vehicle deaths invelving collisions with fixed objects has fluctuated between 19 and 23 percent since 1979 £4). Almost all fixed-object v
crashes involve only one vehicle and occur in both urban and rural areas. Figure 1-2 shows the percentage distribution of fixed-object i
fatalities by the object struck in 2008. Trecs were by far the most common object struck, accounting for approximately half of all i
fixed-object fatal erashes. Utility poles were the second most common objects struck, accounting for 12 percent of all fixed object
crashes, followed by tralfic barriers with & percent. Furthermaore, for 2008, 18 percent of fixed-object crashes involved vehicles that
rolted over, while 18 percent involved occupant gjection. More detailed crash statistics are available from the following website at
itpiffwww.nhtsa.gov/FARS,

In 1967, the American Association for State Highway Officials (AASHO; currently the American Association for State Highway and
Transportation Officials [AASHTQ]) released its {lighway Desizn and Operarional Praciices Related 1o Highway Safety (1), the first
official report thar focused attention on hazardous roadside elements and suggested appropriate treatment for many of them. This
guide. also known as the AASHTO “Yellow Book,” was revised and updated in 1974 with the introduction of the forgiving roadside
concept, [n 1989, AASHTO published the first edition of the Roadyide Design Guide.

In 1998, AASHTO approved their Strategic Highway Safety Plan (3, which provides objectives and strategies for keeping vehicles on
the roadway and for minimizing the consequences when a vehicle does encroach on the roadside. The National Cooperative Highway
Research Program (NCHRP) also has published a serics of guides, called the NCHRP Report 300 (9), to assist state and local agencies
in their efforts to reduce injuries and fatalities in targeted emphasis areas. These guides corespond to the emphasis areas cutlined in
AASHTO’s Strategic Highway Safety Plan. The Strategic Highway Safety Plan and associated NCHRP Report 300 guides are avail- {
able from the AASHTO website at hitp://safety.transportation.org/guides.aspx. ,

1-2 Ruacside Design Guide
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Figure 1-2. Percent Distribution of Fixed-Object Fatalities by Object Struck, 2008 (¢)

For roadside design, Volumes 3, 6, and 8 of NCHRP Report 500 address collisions with trees in hazardous locations, run-off-the-road
collisions, and the reduction of coilisions involving urility poles.

A vehicle will ieave the roadway and encroach on the roadside for many reasons, including the following:
+  Driver fatigue
+  Driver distractions or inattention
»  Excessive speed

+  Driving under the influence of drugs or alcohol

o T Ny A 1 S -y s

«  Crash avoidance
«  Adverse roadway conditions, such as ice. snow;, or rain
+  Vehicle component failure

+  Poor visibility

Regardless of the reason for a vehicle leaving the roadway, a roadside environment free of fixed objects and with stable, flattened
slopes enhances the opportunity for motorists to regain control of their vehicles and reduce crash severity. The forgiving roadside
concept allows for errant vehicles leaving the roadway and supports a roadside design in which the serious consequences of such i
incidents are reduced.

|
Through decades of experience and research, the application of the forgiving roadside concept has been refined to the point where i
roadside design is an integral part of (he transportation design process. Design options for reducing roadside obstacles, in order of :
preference, are as follows:

An Tntroduction to Roadyide Safery 1-3
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eyual to that of a standard headwall design as a result of decreased entrance turbulence, In those locations where headwater depth is i
critical, a larger pipe should be used or the parallel drainage structure may be positioned outside the clear zone, as discussed in the
following section.

3.4.3.3 Relocate the Structure

Some parallel drainage structures can be moved laterally farther from the through traveled way. This treatment often affords the
designer the opportunity to fiatten the transverse slope within the selected clear-zone distance of the roadway under design. If the ;
embankment at the new culvert locations is traversable and likely to be encroached upon by traffie from cither the main road or side
road, safety treatment should be considered. 1t is suggested that the inlet or outlet match the transverse slope regardiess of whether
additional safety treatment is deemed necessary. Figure 3-11 shows a suggested design treatment, while Figure 3-12 shows a recom-
mended safety treatment for parallel drainage pipes.

Traffie i

Transition to 1V:6H
or flatter

Flaw in D
Channel

*

7 Conventional location
of culvert

1
:
i

|
Altermate focation—use
grates if warranied by
ramp traffic

Figure 3-11. Alternate Location for a Parailel Drainage Culvert

Figure 3-12, Safety Treatment for Parallel Drainage Pipe
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3.4.3.4 Shielding

In cases in which the transverse slope cannot be made traversable. the structure is too large to be safety treated effectively, and reloca-
tion is not feasible, shielding the obstacle with a trallic barrier may be necessary. Specific information on the selection, location, and
design of an appropriate barrier system is in Chapter 3.

3.4.4 Drop Inlets b

Drop inlets can be classified as en-roadway or off-roadway structures, On-readway inlets are usually located on or alongside the i
shoulder of a street or highway and are designed to intercept runodY from the road surface. These include curb opening inlets, grated in- i
lets, slotred drain inlets, or combinations of these three basic designs. Because they are installed fiush with the pavement surface, they
do not constitute a significant safety problem to crrant motorists. However, they should be selected and sized to accommeadate design
water runoft. [n addition, they should be capable of supporting vehicle wheel loads and should be pedestrian and bieycle compatible.

Off=roadway drop inlets are used in medians of divided roadways and sometimes in roadside ditches. Although their purpose is to col-
tect runoff, they should be designed and located to present a minimat obstacle to errant motorists. This goal can be accomplished by
building these features fiush with the channel bottom or slope on which they are logared. No portion of the drop inlet should project
more than 100 mm [4 in] above the ground line (70). The opening should be treated to prevent a vehicle wheel from dropping into it
however, unless pedestrians are a consideration, grates with openings as small as those used for pavement drainage are not necessary.
Neither is it necessary to design for a smooth ride cver the inlet; it is sufficient to prevent wheel snagging and the resultant sudden
deceleration or loss of control.

:
i
i
£
i
;
H
[

3.5 EXAMPLES OF THE CLEAR-ZOMNE CONCEPT TC RECOVERABLE FORESLOPES

EXAMPLE 3-A

Design ADT: 4000

Design Speed: 100 km/h [60 mph]

Suggested clear-zone distance for 1V:3H foreslope: 10 to 12 m [32 to 40 (1] {from Table 3-1)

2.4 mI[8 ft] 6.0 m [20 fi]

Through

Traveled Way
Culvert Headwall

Discussion—The available recovery arca of 8.4 m [28 1] is 1.6 m te 3.6 m [4 to 12 ft] less than the suggested clear-zone distance. If i
the culvert headwall is greater than 100 mm [4in.] in height and is the only ebstruction on an otherwise traversable foreslope, it should
be removed and the inlet modified to match the 1V:5H foreslepe, If the foreslope contains rough outcroppings or boulders and the
headwall docs not signilicantly increase the obstruction to a motorist, the decision w0 do nothing may be appropriate, A review of the
highway's crash history, if available, may be made to determine the nature and extent of vehicle encroachments and to identify any
specific locations that may require special treatment,

Roadside Topography and Drainage Featuves 3-19
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3.0 OVERVIEW

This chapter discusses the development and evaluation of the forgiving roadside concept and its application to roadside design and i
clear zones. It also discusses embankment slopes and ditches and how these features infiuence roadside features such as curbs, cul-
verts, and drop inlets, whose purpose is to provide adequate roadway drainage. The designer is presented with several options that 3
enhance safety without affecting the capabilitics of these elements to drain the highway.

Mast of the forgiving roadside design principles diseussed in this chapter have been practiced to varying degrees for several years.
This chapter attempts to reemphasize and collect the currently accepted design principles to provide guidance in the area of roadside
design. However, 10 include every recommendation or design value in this chapter an every future highway project is neither feasible
nor possible. Engineering judgment will have to play a part in determining the extent to which improvements reasonably can be mude
with the limited resources available.

As the designer studies the options available, some consideration should be given to the future maintenance of drainage (acilities and
roadside topography. Ongeing repair and upkeep will be necessary 1o ensure the continued function and safety of various roadside ?5
drainage features. Personnel, materials, equipment, and cost are some of the considerations in every maintenance program. The de-
signer should take into account the exposure of crews to traffic conditions while completing repairs. Also, maintenance activities can
cause various levels of disruption in the traffic (flow, which may increase the potential for crashes.

3.1 THE CLEAR-ZONE CONCEPT

Beginning in the early 1960s, as more Interstate highways and other freeways were opened to traffic, the nature and characteristics of
the typical rural highway crashes began to change. Instead of head-on crashes with other vehicles or crashes involving trees immedi- i
ately adjacent to the roadway, many drivers were running ofl the new [reeways and colliding with man-made objects, such as bridge i
piers, sign supports, culverts, ditches, and other design features of the roadside. Tn 1967, the American Association of State lighway i
Officizls {AASHO) Traffic Safety Committee {currently the American Association of State Highway and Transportation Officials f
[AASHTO] Standing Commitiee on Highway Traflic Safety) issued a report entitled, Highway Design and Operational Practives i
Related fo Highway Saféety (2). This document became known as the “Yellow Book,” and its principles were widely applied to high- I
way construction projects, particularly high-speed, controlled-access Facilities. A second edition of the Yellow Book, published by
AASHTO in 1974, stated that “for adequate salety. it is desirable to provide an unencumbered roadside recovery area that is as wide
as practical on a specific highway section. Studies have indicated that on high-speed highways, a width of 9 m [30 f] or more from the
edge of'the through traveled way permits about 80 percent of the errant vehicles leaving the roadway to recover”(6). i

Subsequently, most highway agencies began to try to provide a 9-m [30-1t] clear zone, particularly on high-voiume, high-speed, rurat
roadways. A clear zone is the unobstructed, traversable area provided beyond the edge of the through traveled way for the recovery
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*This chart is applicable to rounded channels with bottom widths of 2.4 m {8 it] or more and to trapezoidal
channels with bottom widths squal to or greater than 1.2 m [4 ft].

Figure 3-7. Preferred Cross Sections for Ci Is with Gradual Slope Ch

[T practical, drainage channels with cross sections oulside the shaded regions and localed in vulnerable arcas may be reshaped and 1
converted 10 a closed system {culvert or pipe) or, in some cases, shielded by a traffic barrier. Information from various jurisdictions for |
the use of roadside barrier to shield non-traversable channels within the clear zone is included in Chapter 3. i

3.3 APPLICATION OF THE CLEAR-ZONE CONCEPT !

A basic understanding of the clear-zone concept is critical 1o iis proper application. The suggested clear-zone distances in Table 3-1
are based on limited empirical data that then were vxtrapolated to provids data for a wide range of conditions. Thus, the distances
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obtained from these lables represent a reasonable measure of the degree of safety suggested for a particular roadside, but they are
neither absolute nor precise. In some cases, it is reasonable to leave a fixed object within the clear zone; in other instances, an object
heyond the clear-zone distance may require removal or shielding. Use of an appropriate clear-zone distance amounts to a compromise
between maximizing safety and minimizing construction costs. Appropriate application of the clear-zone concept often will result in
more than one possible solution. The following sections intend to illustrate a process that may be used to determine if a fixed object
or non-traversable terrain feature should be relocated, medified, removed, shizlded, or remain in place.

The guidelines in this chapter may be most applicable ta new construction or major recanstruction. On 3R projects, the primary em-
phasis is placed on the roadway itsell. The actual performance of an existing facility may be evaluated through an analysis of crash
records and on-site inspections as part of the design effort or in respense Lo public input from road vsers and other stakeholders. Tt may
not be cost-effective or practical to bring a 3R project into full compliance with all of the clear-zone width recommendations provided ,
in this Guide because of environmental effects or limited right-of-way, Because of the scope of such projects and the limited funding i
available, emphasis should be placed on correcting or shielding areas in the project with identifiable safety problems related to clear- i
zone widths, Bodies of water and steep cliffs are the tvpes of areas that may be considered for special emphasis. ;
i

3.3.1 Recoverable Foreslopes

The suggested clear-zone distance for recoverable foreslopes of 1V:411 or flatter may be obtained dirzctly from Table 3-1. On pew L
construction or major reconstruction, smooth slopes with no significant discontinuities and no protruding fixed objects are desirable L
from a safety standpoint, It also is desirable to have the top of the slope rounded so an encroaching vehicle remains in contact with £
the ground /14). It also is desirable for the toe of the slope to be rounded to improve traversability by an errant vehicle. The flatter the i
selected slope, the easier it is to mow or otherwise maintain and the safer it becomes to negotiate. Examples at the end of this chapter ‘)
illustrate the application of the clear-zone concept to recoverable foreslopes.

3.32.2 Non-Recoverable Foreslopes b

Foreslopes from |V:3H up to 1V:4H are considered traversabic if they are smooth and free of fixed objects /14). However, a clear
runout area heyond the toe of the non-recoverable foreslope is desirable because many vehicles on slopes this steep will continue on
to the bottom. The extent of this clear runout area could be determined by {irst {inding the available distance between the edge of the
through traveled way and the breakpoint of the recoverable foreslope to the non-recoverable foreslope, as previously shown in Figure
3-2. This distance then is subtracted from the suggested clear-zone distance based on the steepest recoverable foreslope before or after
the non-recoverable foreslope and should be at least 3 m [10 ft] if practicable. The result is the desirable elear runout area that should
be provided beyond the non-recoverable foreslope if practical. Such a variable sloped typical section often is used as a compromise
between roadside safety and economics. By providing a relatively flat recovery area immediately adjacent to the readway, most errant i
matorists can recover before reaching the steeper foresiope beyond. The foreslope break may be liberally rounded so that an encroach-
ing vehicle does not become airborne, The steeper slope also may be made as smooth as practical and rounded at the bottom. Figure
3-2 illustrates a recoverable foreslope followed by a non-recoverable foreslope, Example 3-C demonstrates the method for calculating :
the desirable runout area.

3.3.3 Critical Foreslopes

Critical foreslopes are those steeper than |V:3H (3). These slopes create a higher propensity for an errant vehicle to overturn and
should be treated if they begin within the clear-zone distance of a particular highway and meet the suggested barrier recommenda-
tions for shielding contained in Chapter 5. Examples 3-C, 3-D, and 3-E iflustrate the application of the ¢lear-zone concept to critical
foreslopes.

3.3.4 Examples of Clear-Zone Application on Variable Slopes

A variable foreslope often is specified on new construction to provide a relatively flat recovery area immediately adjacent to the road-
way followed by a steeper foreslope. This design requires less right-of-way and embankment material than a continuous, relatively
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i

clear zone (shaded area} falis on a non-recoverable slope. The width of the clear runqut area is equal to that ——
pertion of the clear-zone distance that is located on the non-recoveratls slape.

Figure 3-2, Clear Zone for Mon-Racoverable Parallel Foresiope

3.2.2 Bachsicepes

When a highway is located in a cut section, the backslope may be traversable depending on its relative smoothness and the presence of
fixed obstacles. [f the foreslope between the roadway and the base of the backslope is traversable {1V:3H or flatter} and the backslope
is obstacle-free, it may not be a significant obstacle, regardless of its distance from the roadway, On the other hand, a steep, rough-
sided rock cut normally should begin outside the clear zone or be shielded. A rock cut normally is considered to be rough-sided when t
the face will cause excessive vehicle snagging rather than provide relatively smooth redirection.

3.2.3 Transverse Slopes

A commeon obstacle on roadsides are transverse slopes created by median crossovers, berms, driveways, or intersecting side roads.
Although the exposure for fransverse slopes is less than that for foreslopes or backslopes, they gencrally are more critical to errant
maotorists because run-off-the-road vehicles typically strike them head-on.

Transverse slopes of 1V:10H are desirable (7); however, their practicality may be limited by width restrictions and the maintenance
problems assoctated with the long tapered ends of pipes or culverts. Transverse slopes of 1 V:6H or flatter arc suggested for high-speed
roadways, particularly for the section ol the transverse slope that is located immediately adjacent to traffic (3. This slope then can I
be transitioned to a steeper slope as the distance from the edge of the through traveled way increases. Transverse slopes steeper than
I'V:6H may be considered for urban areas or for low-speed facilities. Figures 3-3 and 3-4 show suggested designs for these slopes, i
while Section 3.4.3 discusses safety reatments for parallel drainage structures,

Figure 3-5 shows some alternative designs for drains at median openings. The water flows into @ grated drop inlet in the median to
a cross-drainage structure or directly undemeath the travel lanes to an outside channel. This eliminates the two pipe ends that would
be exposed to traffic in the median. The transverse slopes of the median opening then would be desirably sioped at 1V:10H or fatter. |
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of errant vehicles. The clear zone includes shoulders, hike lanes, and auxiliary lanes, except those auxiliary lanes that [unction like
through lanes. Many obstacles located within this clear-zone dislance were removed, relocated, redesigned, or shielded by traffic i
barriers or crash cushions. Tt soon became apparent, hawever, that in some limited situations in which the embankment sloped signifi-
cantly downward, a vehicle could encroach farther from the through traveled way and a 3-m [30-ft] elear zone might not be adequate.
Conversely, on most low-volume, urban, or Jow-speed facilities, a 9-m [30-i] clear-zone distance was considersd excessive and sel-
dom could be justified for engineering, environmental, or économic reasons.

troducing variable clear-zone distances based on traffic volumes, speeds, and roadside geometry. Table 3-1 can be used to determine
the suggested clear-zone distance for selected trailic volumes and speeds. However, Table 3-1 provides only a general approximation
of the needed clear-zone distance. These data are based on limited empirical data that were extrapolated to provide information for a
wide range of conditions. The designer should keep in mind site-specific conditions, design speeds, rural versus urban locations, and ;
practicality. The distances obtained from Table 3-1 should suggest only the approximare center of a range to be considered and not
a precise distance to be held as abselute. For roadways with low traflic volumes. it may not be practical to apply even the minimum
values found in Table 3-1. Refer to Chapter 12 for additional considerations for low-volume roadways and Chapter 10 for additional
guidance for urban applications.

i

i

i

. : 5

The 1977 AASHTO Guide for Selecting, Locating, and Designing Traffic Barriers (1) modified the earlier clear-zone concept by in- {
3

i

;

Table 3-1. Suggesied Clear-Zone Distances in Meters (Feet) from Edge of Through Traveled Lane (8)

L
i
Metric Units §
iyt PR N e - Foreslopes i
| g”’?:; . Design § 7 T ; = 3
Jcs3 kP"_‘ g Coapy 4 1V:EH CAVEH e | Tvian }
“{kkmih). mr ‘orflatter | 1V:8H : _ }
- i H
UNDER 750 2,0-3.0 2,0-3.0 " 2.0-3.0 2,0-3.0 2.0-3.0
80 750-1500 3.0-35 35-4.5 " 3.0-35 3.0-35 3.0-35 H
1500-6000 3.5-4.5 4.5-5.0 L 3545 35-4.5 3.5-4.5 H
OVER 6000 45-5.0 5.0-5.5 & 4.5-5.0 4.5-5.0 4.5-5.0 i
UNDER 750 3.0-35 35-4.5 # 25-3.0 25-3.0 3.0-3.5
70-80 750-1500 45-5.0 5.0-6.0 s 3.0-3.5 35-45 4.5-5.0
1500-6000 5,0-5.5 6.0-8.0 4 3545 45-5,0 5,0-5,5 |
OVER 6000 8.0-65 7.5-85 @ 4.5-5.0 5.5-6.0 6.0-8.5 :
UNDER 750 3.5-4.5 45-5.5 o 2.5-3.0 3.0-3.5 3.0-3.5 i
ap 750-1500 5.0-5.5 B.0-7.5 l 3.0-35 4.5-5.0 5.0-5.5 ]
1500-6000 6.0-5.5 7.5-8.0 @ 4.5-5.0 5.0-5.5 6.0-6.5
OVER 6000 85-7.5 B.0-10.0¢ . ! 5.0-55 B.0-8.5 5.5-7.5
UNDER 7560¢ 5.0-5.5 6.0-7.5 v 3.0-35 35-45 45-5.0
- 750~1500 6.0-7.5 8.0-10.0¢ ¥ 3545 5.0-55 6.0-6.5 I
1500-5000 8.0-9.0 10.0-12.00 s 4.5-5.5 5565 7.5-8.0 i
OVER 8000 9.0-10.00 11.0-135° ¢ 5.0-8.5 75-8.0 2.0-8.5 H
UNDER 750 5.5-6.0 6.0-8.0 a 3.0-35 4.5-5.0 4.5-5.0 ?
e 7501600 7.5-8.0 8.5-11.0¢ L 3.5-5.0 5.5-6.0 6.0-8.5 i
1500-6000 | 85-10.0 10.5-13.0¢ a 5.0-6.0 55-7.5 8.0-85
OVER 8000 | 9.0-10.51 11.5-14.0¢ ¢ 1 8575 8.0-8.0 £,5-9,0 H
weniloerpn sy I £
MNotes: b

al When a site-specific investigation indicates & high prebability of continuing crashes or when such cccurrences are indicated by crash history, [
the designer may provide clear-zane distances greater than the clear zone shown in Table 3-1, Clear zones may be limited to 8 m for practicality B
and to provide a consistent roadway template if previous experience with similar projects or designs indicates satisfactory performance.

b Because recovery is less likely on the unshielded, traversable 1V:3H fereslope on a fill saction, fixed objects should not be prasent in tha vicinity
of the toe of these slopes, Recovery of high-speed vehicles that encroach heyond the edge of the shoulder may he expected to oecur beyond :
the toe of slope. Detarmination of tha width of tha recovery arss at the tee of slope should consider right-of-way availability, environmental i
concerns, economic factors, safety needs, and crash historias, Also, the distance between the edge of the through traveled lane and the begin- '
ning of the 1V:3H slope should influence the recovery area provided at the tos of slope. Whife the application may be limited by several factors, i
the foreslope parameters that may enter into determining 2 maximum dasirable recovery ares are illustrated in Figure 3-2. A 3-m recnvery area :
atthe toe of slope should be provided for alf traversable, non-recoverable fill slopes. !
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¢} For roadways with low valumes, it may not be practicsl to apply even the minimum values found in Table 3-1. Refer to Chapter 12 for additionzl
considerations for low-valume roadways and Chapter 10 for additional guidance for urban applications. }

dj When design speads are greater than the values provided, the designer may provide clear-zone distances greater then those shown in
Table 3-1. i

U.5. Customary Units

« r ‘Foreslopes g 'Bm::ksln_péa ) i
CLEADT CLANEBH | NE-rr : | iMiBHee | AVi8H i
el MO s T waEn | v | el atter
UNDER 750¢ 7-10 7-10 7-10 7-10 7-10
<4 750-1500 10-12 12-14 v 10-12 10-12 10-12
= 1500-6000 12-14 14-16 " 12-14 12-14 12-14
OVER 6000 14-16 18-18 b 14-16 14-15 13-16 i
UNDER 750° 10-12 12-14 & 810 810 10-12
4550 750-1500 14-16 16-20 ¥ 1012 12-14 14-18
1500-5000 16-18 20-26 . 12-14 14-16 16-18 f
OVER GO0 20-22 24-28 L] 14-16 18-20 20-22 b
UNDER 750 12-14 14-18 h 810 10-12 10-12 :
&8 750-1500 16-18 20-24 » 10-12 14-16 16-18 :
15006000 20-22 24-30 4 14-18 16-18 20-22 i
OVER 6000 22-24 26-32 g 16-18 20-22 22-24
UNDER 750° 16-18 20-24 g 10-12 12-14 14-18 4
& 750-1500 20-24 26-22 3 12-14 18-18 20-22 [
1500-8000 26-30 32400 & 14-18 18-22 24-26
OVER 6000 30-32 3644 . 20-22 24-26 26-28
UNDER 750 18-20 20-26 : 10-12 14-16 14-1
#5708 750-1500 24-26 28-36* : 12-16 18-20 20-22
1500-6000 2832 34-42¢ s 16-20 2224 26-28
QOVER 6000 ap-a4e 3845 a 22-24 26-30 28-30

a) When a site-specific investigation indicates s high prabability of continuing crashes or when such occurrences are indicated by crash history, 4
the designer may provide clear-zone distances greater than the clear zone shawn in Table 3-1, Clear zones may be fimited ta 30 ft for practicality )
and to provide a consistent roadway late if pravi perience with similar projeets or designs indicates satisfactory performance,

b) Because recavery is less likely on the unshielded, traversable 1W:3H fill slopes, fixed objects should not be present in the vicinity of the toe of
these slopes, Recovery of high-spaed vehicles that ensroach beyond the edge of the shoulder may be expectad to ostur beyond the toe af
slope, Determination of the width of the recovery area at the toe of slope should consider right-of-way availability, environmental concerns,
economic factors, safety needs, and crash histories. Also, the distance betwsen the edge of the through travelad lane and the beginning of H
the 1V:3H slope should influence the recovery area provided at the toe of slope. While the application may be limited by several factors, the H
foreslope parameters that may enter into determining a maximum desirable recovery area are illustrated in Figure 3-2, A 101t recovery area at |
the toe of slope should be provided for all traversable, non recovarabla fill slopes,

¢} For roadways with iow volumes it may not be practical to apply aven the minimum values found in Table 3-1. Refer to Chapter 12 for additional
considerations for low-volume roadways and Chapter 10 for additionat guidance for urban applications. H

dj When design speeds are greater than the values provided, the designer may provide clear-zone distances greater than those shown in
Table 3-1.

The designer may choose to modify the clear-zone distances in Table 3-1 with adjustment factors 1o account for horizontal curvature,
as shown in Table 3-2. These modilications normally are considered only when crash histories indicate such a need, when a specific i
sile investigation shows a definitive crash potential that could be significantly lessened by increasing the clear zone width, and when
such increases are cost-effective, Horizontal curves, particularly for high-speed facilities, are usually superelevated to increase safety
and provide a more comfortable ride. Increased banking on curves where the superelevation is inadequate is an altemate method of
increasing roadway safety within a horizontal curve, except where snow and ice conditions limit the use ol increased superelevation.
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Traffic signal supports present a special situation where a breakaway support may not be practical or desirable. As with luminaire
supports, a fallen signal past support may hecome an obstruction, However, the potential risks associated with the temporary loss of
full signalization at the intersection should be considered.

When traffic signals are installed on high-speed facilitics (generally defined as those having speed limits of 80 km/h 50 mph} or
areater), the signal supports and, if not mounted on one of the signal support poles, the signal support box, should be placed as far
away from the roadway as practicable. Shiclding these supports can be considered if they are within the clear zone for that particular
roadway. Traffic signal supports with mast arms, or those that have a support on both sides of the roadway and a wire (span wire} or
other components {overhead) that spans the facility, normally are not provided with a breakaway device. Post-mounted signals are
commonly installed in clase proximity to traffic lanes or in wide medians; therefore, consideration should be given to using breakaway
devices for these supports.

4.7 SUPPORTS FOR MISCELLANMEOUS DEVICES

Other relatively narrow objects that are usually located adjacent to the roadway include intelligent transportation systems, railroad
warning devices. fire hydrants, and mailboxes. These devices are discussed in the following sections.

4.7.1 Raillroad CGrossing Warning Devices

Highway and railroad officials should cooperatively decide on the type of warning device needed at a particular crossing {¢.g., cross-
bucks, flashing light signals, or gatcs). As a minimum, crossbucks are required and should be installed on an acceptable support. Other
warning device supports, such as signals or gates, can causc an increase in the severity of injuries to vehicle occupants if struck at high
speeds. In these cases, il the support is located in the clear zone, consideration should be given to shielding the support with a crash
cushion. A longitudinal barrier oftcn is not used because there is seldom sufficient space for a proper downstream end treatment, a
longer obstacle is created by installing a guardrail, and a vehicle siriking a longitudinal barrier when a train is oceupying the crossing
may be redirected into the train. The designer also should be aware of the immediate risk to other motorists just afier the devices are
knocked down by impacting vehicles.

4.7.2 Fire Hydranis

Fire hydrants are another type of roadside feature that may be an obstacle. While most fire hydrants are made of cast jron and could
be expected to fracture upon impact, crash lesting meeting current testing procedures has not been done to verify that designs meet
breakaway criteria. However, at least one fire hydrant stem and coupling design that provides for immediate water shutefl if struck
by a vehicle is available.

Whenever possible, fire hydrants should be located sufficiently far away [rom the roadway so that they do not become obstructions f_or
the motorist, vet are still readily accessible to and usable by emergency personnel. Any portion of the hydrant not designed to break
away should be within 100 mm [4 in.] of the ground.

4.7.2 Mailbox Supports

Mailhox supports are addressed in Chapter 11,

4.8 UTILITY POLES

Motor vehicle crashes with utility poles account for approximately 12 percent of all fixed-object fatal crashes annually. This degree of
involvement is related to the number of poles in use, their proximity to the traveled way, and their unyielding nature.

As with sign and luminaire supports, the most desirable solution is to locate utility poles where they arc least likely to be struck. One
alternative unique to power and telephone lines is to bury them, thereby eliminating the obstacles. For poles that cannot be eliminated
or relocated, breakaway designs have been developed and suceessfully crash tested. This alternative is briefly discussed in this sec-
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tion. Because utility poles are generally privately owned and installed devices permitted on publicly owned rights-of-way, they arve
not under the dirgct control of a highway agency. This dual responsibility sometimes complicates the implementation of effective
countermeasures,

FFor new consiruction or major reconstruction, every cffort should be made to install or relocate ulility poles as far from the raveled
way as practical. Two AASHTO publications—A Policy on the Accommodation of Utilities within Freeway Right-of-Way (1) and 4
Guide for Accommaodating Ulilities within Highway Right-of- Way 2 }—provide more detailed information on localing utility facilities
within highway rights-of-way.

.8
i
H

For existing utility pole installations, a concentration of crashcs at a site or a certain type of crash thal seems to occur frequently ina
given jurisdiction may indicate that the highway or utility svstem is contributing to the crash potential. Utility pole crashes are subject
to the same patterns as other types of roadway crashes; thus, they are subject to traditional highway crash study procedures, A detailed
study of crash records may identity high-frequency crash locations and point out improvements that will reduce the number and sever-
ity of future crashes. Road users (the public and utility firms) also can provide input into the nature and cayses of highway and utility
crashes. The stzps that are normally included in a comprehensive erashereduetion program are the following:

+  Setting up a traffic records system

= Identifying high-frequency crash locaiions

» Analyzing high-frequency crash locations

+  Correcting the high-frequency crash locations
*  Reviewing the results of the program

Identification and analysis programs of high-frequency crash locations can vary from simple 1o complex depending on the size and
resources of the agency, The NCHRP Report 300: Guidance for Implementation of the AASHTO Sirategic Highway Safely Plan (8)
includes Volume 8: A Guide for Reducing Collisions Invelving Utitity Poles. This report suggests objectives and straregies for reduc-
ing the consequences and frequency of utility pole crashes. Table 4-1 suggests strategies in response to specific objectives.

The use of breakaway poles is intended to reduce the severity of an accident rather than its frequency. The designs shown in Figure ;
4-14, consisting of ground-level slip base and upper hinge assembly, have been successfully crash tested. These designs may be con- ;
sidered for poies in vulnerable locations that cannot be economically removed or relocated, such as gore areas, the outside of sharp
curves, and opposite the intersecting roadway at T-intersections. Several variations of the breakaway utility pole are available and
have demonstrated satisfactory in-service performance in the mited ficld trials to date.

!
Table 4-1. Objectives and St ies for Reducing Utility Pole Crashes ,i

_Q_hi;:ﬂ;l_\l'_aﬂ P P R S.gr_at_.;_él_ag .

A1 Remaove poles in hazardous locations,

A2 Relocate poles in hazardous locations further from the roachway or 1o a less vulnerable location,

Treat specific utility poles in
A high-grash and high-risk spat | A3 Uss breakaway poles. i

locations. A4 Shield drivers from poles in 8 hazardous location.

A5 Improve the drivers’ ability to see poles in a hazardous location, I

A6 Apply traffic-calming measures to reduce speads on high-risk sactions.

Prevent placing wtility poles in B1 Develop, revisa, and implemant policies to prevent placing or replacing poles within the recovery

o high-risk locations. area.
Traat several ulility noles 1 Place utilities underground.
along a corridor 1o minimize
e the likelihood of crashing inte C2 Relocats poles along the corridor farther from tha roadway andfor to less vulnerable locations.
a utility pole if a vehicle runs .
aff the road. €3 Becrease tha number of pales along the corridar,
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Figure 4-14. Frototype Breakaway Design for Utility Poles
i

4.9 TREES !
i

Single vehicle crashes with trees account for more than 50 percent of all fixed-ohject fatal crashes annually and result in the deaths of
approximately 4,550 persons each year. Unlike the roadside hardware previously addressed in this chapter, trees are not generally a E
design element over which highway designers have direct control. With the exception of landscaping projects in which the types and 5
locations of trezs and ather vegetation can be carefully chosen, the problem most often faced by designers is the treatment of existing f‘

trees that are likely to be impacted by an errant vehicle. To promote consistency within a state, each highway agency should develop
a formal policy 1o provide guidance to design, landseape, construction, and maintenance personnel for this situation. The concept of
context-sensitive design has been embraced in much of the country and is endorsed by AASHTO. Policies that focus solely on the
safety aspects of trees and promote tree removal over other measures may not be acceptable to all involved parties. This scetion is
intended to provide gencral guidelines from which a specific policy on trees may be developed.

H
4
H
|
g

Trees are potential obstructions by virtue of their size and their location in relation to vehicular traffic. Generally, an existing tree with
an expected mature size greater than 100 mm [4 in.] at stub height is considered a fixed ohject. When trees or shrubs with multiple
trunks or groups of small trees are close together, they may be considered as having the effect of a single tree with their combined
cross-sectional area. Maintenance forces can minimize future problems by mowing clear zones 1o prevent seedlings from becoming
established. The location factor is more difficult to address than tree size. Typically, large trees should be removed from within the
selceted clear zone for new construction and for reconstruction. As noted in Chapter 3, the extent of the clear zone depends on several
variables, including highway speeds, raffic volumes, and roadside slopes. Segments of a highway can be analyzed to identify individ-
ual trees or groups of trees that are candidates for corrective measures. County and township roads. which generally have restrictive
geometric designs and narrow off-road recovery areas, account for a large percentage of the annual tree-related fatal erashes, followed
by state and LS. numbered highways on curved alignment. Fatal crashes invalving trees along Interstate highways are relatively rare
n mos states.
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The NCHRP REPORT 500: Guidance for Implementation of the AASHTO Strategic Higlway Safety Plan (8) includes Volume 3: A !
Guide for Addressing Collisions with Trees in Hazardous Locations, 'T'his puide provides ohjectives and straregies that can be em-
ploved to reduce the number and severity of run-off-the-road crashes with trees. Table 4-2 suggests strategies in response to specific
objectives. !

Table 4-2. Objectives and Strategies for Reducing Crashes with Trees

; Dhjet‘lil‘ﬂ! b ] f . Strategies

Al Develop, revise, and implement planting guidelines to prevent
A Frevent trees from growing in heazardous placing trees in harardous lacatian,
iocations,

A2 Develop mowing and vegetation control guidelines.

B1 Remove trees in hazardous locations.

Eliminate the hazardous condition andjor | B2 Shield motorists from striking tress. 1
reduce the severity of the crash, ¥
1
L]

B3 Modify roadside clear zone in the vicinity of trees.

Following several years of research by the Michigan Department of Transportation, a Guide to Management of Roadside Trees (3)
was distributed nationally by the Federal Highway Administration (FHWA) as Report No, FHWA-IP-86-17. This document contains
derailed information on identifying and evaluating higher risk roadside environments and provides guidance for implementing road-
side tree removal, It also addrasses environmental issues, alternative treatments, mitigation efforts, and maintenance practices. The
remainder of this section is basically a summary of the information and recommendations included in that report.

Essentially, there are two methods for addressing the issue of roadside trees, The first is to keep the motorist on the road whenever
possible, while the second is 1o mitigate the danger inherent in leaving a roadway with frees along it

On-roadway treatments include
«  Pavement marking,

= Rumble strips,

= Signs,

+  Delineators, and

»  Roadway improvements.

Pavement markings are one of the most effective and least costly improvements that can be made to a roadway. Centerline and edge
line markings are particularly effective for roads with heavy nighttime waffic, freguent fog, and narrow lanes. Shoulder rumbie strips
also can be used to warn motorists that their vehicles have crossed the edgeline and may run off the road.

The installation of advance warning signs and roadway delineators also can be used to notify motorists of sections of roadway
where extra caution is advised. Ivpically, these will be used in advance of curves that are noticeably sharper than those immediately
preceding it.

Roadway improvements such as curve reconstruction to provide increased superelevation, shoulder widening, and paving are
relatively expensive countermeasures thal may nol be cost-effective in all cases.

Off-roadway treatments consist primarily of two options:
+  Tree remowval
+  Shielding

4-16  Roadside Design Guide
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The removal of individual trees should be considered when those trees are determined to be both obstructions and in a location where
they are likely to be hit. Such Irees often can be identified by past erash histories at similar sites, by scars indicating previous crashes,
or by field reviews, Removal of individual trees will not reduce the probability that a vehicle will leave the roadway at that paint,
but it should reduce the severity of any resulting erash. For example, 1V:311 and flatter slopes may be traversable, but a vehicle on
a 1V:3H slope usually will reach the bottom. If numerous trees are at the toe of the slope, removal of isolated trees on the slope will
not significantly reduce the risk of a crash. Similarly, if the recommended clear zone for a particular roadway is 7 m [23 fi], including
the shoulder, removal of trees 6 to 7 m [20 to 23 f] from the road will not materially change the risk to motorists if an unbroken tree
line remains at § m [26 i] and bevond. However, isolated trees noticeably closer to the roadway may be candidates for removal, If a
tree or group of trees is in a vulnerable location but cannot be removed, a properly designed and installed traffic barrier can be used to
shield them. Roadside barriers should be used onlv when the severity of striking the tree is greater than striking the barrier, Specific ;
information on the selection, location, and design of roadside barriers is in Chapter 3. i
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10.2.2.3.7 Utility Poles

Utility pules are prevalent in urban environments and can pese a substantial hazard 1o ervant vehicles and motorists, The frequency
of utility pole crashes increases with daily traffic volume and the number of poles adjacent to the traveled way (/7}. Utility poles are
adjacent to urban roadways more than rural highways, and demands for operational improvements coupled with limited street right- :
af-ways often lead o the placement of these poles proximate to the roadway edge. In fact, utility poles are second only to trees as the i
object associated with the greatest number of fixed-object fatalires /5], Though utility poles offen are impacted directly, guy wires
that stabilize the pole also can pose a havard because vehicles can impacrt them directly as well.

In general. wility pole-related crashes are considered to be prineipally an urban hazard, with urban areas experiencing 36.9 pole E
crashes per 100 miles of roadway, while rural areas experience 3.2 pole crashes per [0 miles /11). One study determined that the
variable with the greatest ability to explain utility pole-related crashes was the average daily traflic (ADT) along the roadway (17). i
ADT as the critical variable explains the importance of vehicle exposure in understanding run-off-the-road crashes with utility poles.

ardous poles, The removal of all poles in the urban roadside environment is not practical; these poies often function as the supports
for street lights and other shared utilities. However, several known utility pole hazardous locations should he avoided when feasible.
Generally, utility poles should be locared (6, /()

3
A common recommendation for addressing the utility pole safety issue is to place utilities underground and thereby remove the haz- i
1

v Ag far as possible from the active travel lanes,
o Away from access peints where the pole may restrict sight distance, i
= Inside a sharp horizontal curve (because errant vehicles tend to continue straight towards the outside of curves), and

«  On only one side of the road.

10.2.2.3.2 Lighting and Visibility

An important issue in addressing roadside safety is the role of lighting in making potentially hazardous roadside environments visible
tor the road users {i.e, motor vehicle drivers, bicyclists, and pedcstrians), particularly during night-time hours.

The North Carolina Department of Transportation’s Traditional Neighburfiood Development {TND) Guidelines (12) recommends that
fior a TND designed o accommaodate *a human scale, walkable community with moderate to high residential densities and a mixed use
core,” more and shorter lights should be used rather than less frequent, tall, high-intensity street lights, This closer light spacing will
provide adequate coverage for both pedestrian and vehicular activity, Chapter 4 briefly describes the various recommended luminaire
Supports.

70.2.2.3.3 Sign Posts and Roadside Hardware

The design of crashworthy sign posts is directed by AASHTO's Manual for Assessing Safety Hardware (IMASH) (3) and NCHRP
Report 350: Recommended Procedures for the Safety Performance bvalnation of Highway Features (14), and subsiantial research
has been devoted to designing these features to be crashworthy. Multiple designs for these features are included in the this edition of
the Keadside Design Guide, and specifications for evaluating these features are contained in AASHTO's Standard Specification and
Structwral Supports for Highway Signs. Luminaires. and Traffic Signeds (2], Table 10-10 describes roadside safety strategies for utility
poles, light poles, and street sign posts.
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Mobilitie, LLC Site Plans and Details
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The Mobilitie, LLC proposal is to place a rigid steel pole, 120’ in height, 5-6 foot in diameter with a
concrete foundation extending approximately 20 feet below the surface (Mobilitie,LLC Utility Pole
Elevation, plans sheets 1 - 8).
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Genesee County Crash with ACD.Net Pole Photographs

These design criteria are important because in real world experience, we know that accidents
do happen which involve collisions with these roadside obstacles. Many produce fatal results,
particularly with unguarded or improperly guarded obstacles in the right of way. Below are
photographs and the accident report of just such an accident involving a communication pole
placed in violation of the specific permit siting authorization granted by the Genesee County
Road Commission and, subsequently revoked as a result of such violations.
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Costs of Providing and Maintaining a Safe Roadside with CSP Tower

Estimated Installation and Maintenance Costs
To Provide a safe Roadside with a CSP Tower

Estimated Cost of Providing a Safe Roadside with a CSP Tower

Work Item Estimated Quantity Units Cost
Storm Sewer Elliptical 280 feet 51,200
Manhole 1 ecach 52,000
Manhole Cover 8 Frame 1 ecach 51,000
Culvert End Protection 2 each 54,000
Rock Riprap w/Fabric 60 sq. yds. 53,600
Edge Drain 200 feet 52,000
Sand Backfill, CIP 30 cu. yds. 5600
Embankment, CIP 200 cu.yds. 54,000
‘Guardrail 200 feet 55,000
‘Guardrail Endings 2 each 56,000
Topsoil 400 =q. yds. 54,000
Seeding 40 Ibs. 5200
Fertilizer 400 lls. 5400
Mulch 2000 Ibs. 5400
Traffic Control 1 Lump Sum 55,000
Project Cleanup 1 Lump Sum 52,000
Total 541,400
Estimated Increased Annual Maintenance Cost (20% of Installation)
Work Item Estimated Quantity Units

‘Guardrail Repairs 1 once per year

‘Guardrail weed spraying 1 once per year

Storm Sewer Cleanout 1 once per year

Manhole Cleanocut 1 once per year

Boom Arm Mowing 1 twice per year

Total $8,280.0

S. Puuri
3/6/2017

NOTES

e All of these costs should be borne by the applicant including the maintenance costs.

e These costs do not reflect the inspection costs during and post construction or the annual
inspection costs to assure that the drainage and guardrail systems are performing as
planned. These costs reflect only the average bid prices based on MDOT average unit prices
during 2015, these would be typical small project unit prices for materials and installation of the
work listed.

e The maintenance costs are a rough approximation of typical extra repair and maintenance work
that a road agency would anticipate to assure that these additional structures (not including the
tower) in the ROW are performing as planned. No cost has been included for use of the road
right of way. Also every guardrail crash would need to be repaired, | estimate one/year just to
show this should be an anticipated regular cost.
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Rural Road Cross Section
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Rural Road Plan View
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Exhibit 5
Proposal for Tower from Mobilitieto
Monroe, M|, and Response of City



Mobilitie, LLC
120 S. Riverside Plaza, Suite 1800
Chicago, [L 60606

June 24, 2016

Monroe City Engineering Dept.
Patrick Lewis

Engineering Director

120 E. 1st St.

Monroe, MI 48161

RE:  Mobilitie, LLC’s Permit Application Submission

Dear Mr. Lewis:

Please find enclosed Mobilitie, LL.C’s (“Mobilitie”) Right of Way Permit Application (the “application”)
for its proposed new utility infrastructure facility in the City of Monroe (the “City”). Along with the
attached Application, please also find construction drawings, insurance certificate, and traffic plans.

Mobilitie is a limited liability company that is registered by the Michigan Public Service Commission. To
meet the growing demand for connectivity, Mobilitie is deploying a hybrid transport network that provides
high-speed, high-capacity bandwidth in order to facilitate the next generation of devices and data-driven
services. This network can support a variety of technologies and services that require connectivity to the
internet, including, but not limited to, driverless and connected vehicles (commercial, personal and
agricultural), remote weather stations and mobile service providers. These transport utility poles and
facilities are not dedicated to any particular customer, and, to the extent capacity on the structures is
available, are available to be used by other entities, including the City.

Based on our initial research, Applicant is submitting the Applications in accordance with Chapter 625-24
of Monroe City’s Municipal Code. For the benefit of both parties, Applicant formally requests the City to
identify a single point of contact to streamline the application communications.

We are excited to work with the City. If you have questions please contact me at (312) 638-5301. Thank
you for your attention to this matter.

Respectfully submitted,
/% L %/
Mark Deering
Network Real Estate Specialist

Enclosures: 1. Application
2. Copy of CAP Registration
3. Set of Drawings
4. Certificate of Insurance



CITY OF MONROE

Engineering Department

APPLICATION AND PERMIT TO CONSTRUCT, OPERATE, USE AND/OR

MAINTAIN CERTAIN IMPROVEMENTS WITHIN PUBLIC RIGHTS-OF-WAY
AND OTHER PUBLICLY-OWNED PLACES UNDER CITY CONTROL

If a contractor is to parform the construction entailed in this permit and is supplying the deposit, he will

filt out the information block provided, and thereby assumes responsibiiity, aleng with the applicant, for

any provisions this application and permit which apply to him.

Mobilitie, LLC / Mark Deering 5/3/16
Applicant' s Name (Property Owner, Corp., Utility Co., Etc.) Date

120 S. Riverside. Ste 1800

Applicant's Mailing Address

Chicago IL 60606 312-638-5301

City State ZIP Phone

Applicant's (If other than Property Owner, give title)

The above-named applicant hereby makes application for a permit to Construct,

The exact location Is as 127 7

Northern side of West 5th Street. Near the intersection of Cass St & W.

For a period commencing 12/1/2016

drawinas .

Fee Amount App. No.

Cash/Checl Permit No.

Receipt No. Issuance Date
it 21

5th St

andending 12 /31 /201 & - detailed description of the desired facility and/or activity is as follows:

The above-stated intentions are to be carried out in the manner applied for and in accordance with plans, specifications, and
statements attached hereto and filed with the City of Monroe Engineering Department hereinafter referred to as the

DEPARTMENT.

THIS PERMIT OBLIGATES THE APPLICANT TO THE FOLLOWING CONDITIONS:

1. Give telephone or written notice to the Engineering Department of the City of
Monroe at least 48 hours prior to commencement of operations covered by this
permit.

2. Inanyand all operations under this permit, meet all applicable requirements of
the City of Monroe as set forth in Monroe Code Chapter 625.

3. Take, provide and maintain all necessary precautions to prevent injury or
damage to persons and property from operations covered by this permit and
use safety devices which are in accordance with applicable Federal and State
requirements,

4, Save harmless the City of Monros against any and all claims for damages and
losses of any kind, including actual attorney fees arising from operations
covered by this permit, and, upon request, furnish proof of insurance coverage
naming the City of Monroe as an additional insured for the term of this permit
for $1,000,000 personal injury and $500,000 property damage for operations
covered by this permit

5. Upon request of the Department, immediately remove, cease operation and
surrender this permit or alter or relocate, at applicant's expense, the

Attached to Application:

Plans Bond
Proof of
Insurance, Other

facility for which this permit is granted. Upon failure to do so, the Department
shall take the necessary action and the applicant shall reimburse the City for
its costs in doing same.

8. Nothing in this permit shall be construed to grant any right whatsoever to any
public utilities whatsoever except as to the consent herein specifically given,
not to impair anywise any existing rights granted in accordance with the
constitution or laws of this State.

7. Give notice to public utilities in accordance with Act 53, PA 1974 and comply
with all other provisions of said act. Call"MISS DIG" at least 72 hours before
excavating by dialing 1-800-482-7171

8. Promptly reimburse the City of Monroe for any inspection costs incurred as a
result of activities covered by this permit.

9. Atthe option of the Department, deposit cash, performance bond, or a check
in the sum of acceptable to the Department to guarantes
the faithful performance of the conditions of the permit.

10. Comply with the requirements of Act 347, PA 1872 controlling soil erosion
and sedimentation

APPROVED

Authorized Signature

NOTE: This permit does not relieve applicant from meeting any applicable requirements of law or of other public bodies or agencies

120 East First Street, Monroe, Michigan 48161-2169 / PHONE: (734) 384-9124 FAX: (734) 384-9108



Regulated Telephone Interexchange Carriers and Competitive Access Providers

Operating in Michigan as of August 19, 2015

Note: If your company's email address is not listed or corrections need to be made to this list, please contact Julie Ginevan at: ginevanj@michigan gov

Company Name and Address

LakeNet LLC
21713 Roosevelt Rd.

Level 3 Communications, LLC
4625 W. 86th St Suite 500
Indianapolis, IN 46268

Lightspeed Communications LLC
4942 Dawn Avenue
East Lansing, M|l 48823

ManagedWay Company
24275 Northwestern Hwy Ste 100
Southfield, Ml 48075

Matrix Telecom, Inc., dba Trinsic Communications
433 East Las Colinas Blvd Ste. 400
Irving, TX 75039

MCI Communications Services, Inc., dba Verizon Busine
3939 Blue Spruce Dr.
Dewitt, Ml 48820

MClmetro Access Transmission Services LLC, dba Veriz
3939 Blue Spruce Dr.
Dewitt, Ml 48820

Michigan Network Services LLC
1677 W. Hamlin Rd.
Rochester Hills, Mt 48309

Midwest Communications Services, Inc.
7255 Tower Road
Battle Creek, Ml 49014

Mobilitie, LLC
660 Newport Center Dr. Ste. 200
Newport Beach, CA 92660

Neo Network Development Inc.
1547 Palos Verdes #298
Walnut Creek, CA 94597

Page 4

Contact Information

Christopher Fabien

Phone

Fax:

Email: netmi.com

Pamela Hollick
Phone: (317) 713-8977
Fax:

CAP

Email: Pamela.Hollick@level3.com

Jason Schreiber
Phone: (517) 252-4341
Fax:

Emait:

Reese Serra

Phone: (888) 745-6948

Fax:

Email: rserra@managedway.com

Leslie Ellis

Phone: (972) 910-1411

Fax:  (866) 418-9750

Email: regulatory@matrixbt.com

David Vehslage

Phone: (517) 668-0626

Fax:  (517) 668-1018

Email: david.vehslage@verizon.com

David Vehslage

Phone: (517) 668-0626

Fax: (517)668-1018

Email: david.vehslage@verizon.com

Amanda Robinson
Phone:

Fax:

Email:

Larry Powell

Phone: (269) 963-7173

Fax:

Email: larrymcs@voyager net

Mark Askelson

Phone: (949) 999-4545
Fax:  (989) 266-8905
Email:

Anita Taff-Rice

Phone: (415) 699-7885
Fax:  (925) 274-0988
Email:

IXC



MOINV-3 OP ID: NM

CERT F CATE OF L AB LITY NSURANCE oot

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, uw policy(ies) must be endorsed. #f SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

sP_TODU(iER | Servi Phone: 909-980-4211
ilverstone Insurance Services
Jetton & Assoc Ins Svs Inc Fax: 909-980-4785

P.O. Box 1200 (Lic #0C04829)
Rancho Cucamonga,, CA 91729-1200

Brent Jetton, AAl, CIC AFFORDING COVERAGE NAIC #
INsURER A : Federal Insurance Company 20281
INSURED Mobilitie LLC INSURER B : Great American E&S Ins Co 37532
120 S Riverside Plaza #1800 INSURER G
Chicago, IL 60606
INSURER D
INSURER E
INSLIRFRF
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN (S SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS

INSK avuL dusH
I TR

TYPE OF INSURANCE INQR WA/N POLICY NUMBER LIMITS
GENERAL LIABILITY EACH OCCURRENCE 3 1,000,00¢
A X COMMERCIAL ENERAL L ABILITY 36036868 11M1/2015 1171172016 BAtISEs = 3 1,000,00(
CoAMS MADE OsCJR MED EXP (Any ore cerson)  § 10,00C
CONTRACTUAL LIABILITY FERSOMAL & ADY IMJLRY  § 1,000,00¢
GENERAL AGGREGATE 3 2,000,00(¢
SENL AGGREATE L MIT APPL ES PER PROCUCTS - COMP/OP A5G § 2,000,00(
FOLICY X Loc 5
AUTOMOBILE LIABILITY (EaMahEL SINGL g 1,000,00(
A X awyaum 73591570 111172015 1111/2016 BOOILY NJURY (Psr persan)  §
Q\tﬁéﬂs’.VMED ES‘F‘OESULED BOCILY INJURY (Per accigent! 3
NOH-CVYNED 3
HIREC AUTJ5 X a5 $
X UMBRELLALAB X occur EACH OCCURRENCE 5 9,000,00¢
A EXCESS LIAB SLAIMS-MADE 79897229 11112015 111112016 accreca™ 8 9,000,00¢
DFD RETFNTION £ %
WORKERS COMPENSATION X \ U- QTF-
AND EMPLOYERS' LIABILITY YIN = FR
A = CUTYE IE NIA 71749062 1111/2015 1111/2016 E L eacHACCIDENT $ 1,000,000
L
EL DISEASE - SA EMPLO(EE § 1,000,00C
1] SCI e
B T S S FERATIONS ssiow EL CISEASE - O0LICY LIMIT 3 1,000,00¢
B Pollution Liab PRE315985701 02/09/2016 02/09/2017 Aggregate 5,000,00(¢
A Property 36036868 11/11/2015 11/11/2016 See Below

DESCRIPTION OF OPERATIONS { LOCATIONS § VEHICLES (Attach ACORD 101, Additional Remarks Schedule, if more space is required)

If required by written contract or agreement City of Monroe is an additional
insured with respects to general liability

CITMONR
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

. ACCORDANCE WITH THE POLICY PROVISIONS.
City of Monroe

120 East First Street

AUTHORIZED REPRESENTATIVE
Monroe, Ml 48161

© 1988-2010 ACORD CORPORATION. All rights reserved.
ACORD 25 (2010/05) The ACORD name and logo are registered marks of ACORD



Know what's below.
Call before you dig.

GENERAL NOTES

THE FACILITY IS UNMANNED AND NOT FOR HUMAN HABITATION.
A TECHNICIAN WILL VISIT THE SITE AS REQUIRED FOR ROUTINE
MAINTENANCE. THE PROJECT WILL NOT RESULT IN ANY
SIGNIFICANT DISTURBANCE OF EFFECT ON DRAINAGE; NO
SANITARY SEWER SERVICE, POTABLE WATER OR TRASH DISPOSAL
IS REQUIRED AND NO COMMERCIAL SIGNAGE IS PROPOSED.

SITE INFORMATION
POLE 1D: 9IMIX000133A
LATITUDE: 41.912765
LONGITUDE: —83.402014

ADDRESS/CROSS STREET: W 5th St & Cass St

CITY. STATE ZIP: Monroe, Ml 48161

PROPERTY OWNER PUBLIC RIGHT—OF —WAY

APPLICANT MOBILITIE

Applicant Address 120 S RIVERSIDE PLAZA,
SUITE 1800

CHICAGQ, IL 60606

DO NOT SCALE DRAWINGS

CONTRACTORS SHALL VERIFY ALL PLANS, EXISTING DIMENSIONS
& FIELD CONDITIONS ON THE JOB SITE & SHALL IMMEDIATELY
NOTIFY THE ARCHITECT/ENGINNER IN WRITING OF ANY
DISCREPANCIES BEFORE PROCEEDING WITH THE WORK OR BE
RESPONSIBLE FOR SAME.

intelligent infrastructure

41.912765, -83.402014
W 5th St & Cass St
Monroe, M| 48161

LOCATION MAPS
VICINITY MAP

SITE

NORTH

REGIONAL MAP

v
H4

PROJECT DESCRIPTION

END USER PROPOSES TO INSTALL A NEW 100'-0" UTILITY POLE
WITHIN AN EXISTING RIGHT—OF—WAY. THE SCOPE WILL CONSIST OF

THE FOLLOWING:
1. INSTALL PROPOSED 100'—0" UTILITY POLE

CODES

BUILDING CODES: 2012 MICHIGAN BUILDING COOE
USE GROUP U

CONSTRUCTION TYPE 1B

2014 NEC CODE & PART 8 RULES

SHEET INDEX
SHEET #  SHEET DESCRIPTION

00  TITLE SHEET

10 EXHIBIT PHOTO & SITE PLAN

2.0 UTILITY POLE ELEVATIONS

30  EROSION CONTROL PLAN

40  ELECTRICAL

TR-1  TRAFFIC CONTROL PLANS

TR-2 TRAFFIC PLAN AND DETAILS
TR-3 TRAFFIC PLAN NOTES

ARCHITECT / ENGINEER

PETER LICHOMSKI, ARCHITECT

6720 LEYTONSTONE BLVD.

WEST BLOOMFIELD, MI 48322
248-705-9212
PETERLICHOMSKI@LABARCHITECTSLLC.COM

mtelhgent intriastiucture

PROJECT NUMBER: DE9JOXC1284
DRAWN BY: TOM
CHECKED BY: PL
A NAR 1R 168 RFVIFW TOM
PETER 7,
LICHOMSKI

* ARCHITECT

No
s 43776

e
L2 d

A

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
IMIX000133A

41.912765, —83.402014
W 5th St & Cass St
Monroe, Ml 48161

UTILITY POLE
SHEET TITLE

TITLE SHEET

SHEET NUMBER

0.0



EXHIBIT PHOTO

AERIAL SITE LOCATION

SCALE: N.T.S.

GENERIC NOT SITE SPECIFIC

SITE

EXISTING TREE (TYP)
EXISTING TRAFFIC SIGN

ZF’ARKING
AREA/

AREA

EXISTING CONC. SIDEWALK

EXISTING UTILTY POLE

BUILDING (TYP)

PROPOSED
POWER LINE

EXISTING UTILITY POLE
(#s10) TO BE UTILZED FOR
AC POINT CONNECTION

ENLARGED SITE PLAN

SCALE: 1

AREA

NOTE:

THIS SITE PLAN WAS GENERATED WITHOUT THE USE
OF A SURVEY. PROPERTY LINES, POWER & TELCO
UTILITY PINT CONNECTIONS/RQUTES AND EASEMENTS
SHOWN ON THESE PLANS ARE ESTIMATED.

NOTE:

PROPOSED 100'—0" POLE IN THE R.O.W.
R.O.W. BOUNDARIES TO BE CONFIRMED AFTER

SURVEY

EXISTING OVERHEAD
POWER LINE (TYP)

INSTALL NEW UTILITY POLE FOR

MOUNTING PROPOSED ANTENNA,
ELECT. CABINET, ETC. — REFER
TO ELEVATIONS — SHEET 2.0.

FOR ADDITIONAL INFO.

PROJECT NUMBER: DE9OXC128A
DRAWN BY: TOM
CHECKED BY: PL
OVERHEAD
FIBER ROUTE
UTILITY POLE TO
BE UTILIZED FOR FIBER
POINT CONNECTION
A NR 1A 1A RFVIFW TOM

T IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
9MIX000133A

41.912765, —83.402014
W 5th St & Cass St
Monroe, MI 48161

UTILITY POLE

SHEET TITLE

EXHIBIT PHOTO &
ENLARGED SITE PLAN

SHEET NUMBER

1.0



CL OF PROPOSED MICROWAVE DISH
TS @90 & 270"

CL OF PROPOSED MICROWAVE DISH
T & 270°

«+ POLE SPLICE
¥ ELEV: 50'-0" AG.L.

POLE DIAMETER 40"

+ EXISTING GRADE
¥ ELEV: 0'-0" AG.L.

FRONT UTILITY POLE ELEVATION

SCALE: 1 1-0

TOP OF PROPOSED UTILITY POLE 4
ELEV: 100'-0" AG.L. ¥

ROPOSED ELECTRICAL
CABINET

(TYPICAL OF 2)
(BOTTOM OF CABINET
8'—0" AG.L)

PLATE 1 1/2” X 50°8
W/(16)1.25"8 FLANGE BOLTS
EQUALLY SPACED ON 44"g
B.C.

GRAPHIC SCALE: 1/8"=1'-0"

CL OF PROPOSED MICROWAVE DISH
& 270

CL OF PROPOSED MICROWAVE DISH
T & 270

4+ POLE SPLICE
¥ ELEV: 50'-0" AGL.

PROPOSED FIBER
CABINET

(TYPICAL OF 2)
(BOTTOM OF CABINET
8'—0" A.G.L)

1
@360" & 1807

EXISTING GRADE

PROPOSED FIBER OPTIC
LINE IN 4” CONDUIT
(4'—0” BELOW GRADE)

4 BASE PLATE
¥ VARIES BGL

SIDE UTILITY POLE ELEVATION

SCALE: 1 1

TOP OF PROPOSED UTILITY POLE A
ELEV: 100'-0" AG.L. ¥

PROPOSED ELECTRICAL
CABINET

(TYPICAL OF 2)
(BOTTOM OF CABINET
8'—0" A.G.L.)

POLE DIAMETER 40"

BASE PLATE 1 1/2” X 507%
W/(16)1.25”8 FLANGE BOLTS
EQUALLY SPACED ON 44”9
B.C.

GRAPHIC SCALE: 1/8"=1'-0"

PROJECT NUMBER: DE9OXC128A
DRAWN BY: TOM
CHECKED BY: PL
A 06.16.16 REVIEW TOM

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION QOF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
IMIX000133A

41912765, —83.402014
W 5th St & Cass St
Monroe, M! 48161

UTILITY POLE
SHEET TITLE

UTILITY POLE ELEVATIONS

SHEET NUMBER

2.0



OVERLAP GEQTEXTILE
FABRIC 6" AND FASTEN
AT 2' INTERVALS

oF RUNOFF

SUPPORT PQOST ANCHORAGE
IN=SITU SOIL OR CEMENT
MORTAR AS SPECIFIED

FABRIC ANCHOR DETAIL

N S

LE
FABRIC

FABRIC ANCHOR DETAIL —

SCALE: N.T.S.

2" X 2" WOOD OR STEEL
FENCE POST, 5'—0" O.C.

GEOQTEXTILE FABRIC

LAY FABRIC IN THE TRENCH

FABRIC ANCHORAGE TRENCH
BACKFILL TRENCH WITH
TAMPED NATURAL SOIL

NOTE: ATTACH FABRIC TO SUPPORT
POSTS WITH RINGS OR WIRE TIES

X 27 WOOD OR STEEL
FENCE POST, 5'-0" O.C.

ELEVATION

)

NORTH

EXISTING TREE (TYP)

EXISTING TRAFFIC SIGN

AREA

EXISTING CONC. SIDEWALK (TYP)

"EXISTING UTILITY POLE (TYP)

NG BUILDING (TYP)

PROPOSED
POWER LINE

EXISTING UTILITY
(#510) TO BE UTILIZED FOR
AC POINT CONNECTION

AREA

EROSION CONTROL PLAN

SCALE: 1 -0

NOTE:

THIS SITE PLAN WAS GENERATED WITHOUT THE USE
OF A SURVEY. PROPERTY LINES, POWER & TELCO
UTILITY PINT CONNECTIONS/ROUTES AND EASEMENTS

SHOWN ON THESE PLANS ARE ESTIMATED.

NOTE:

PROPOSED 100°-0" POLE IN THE R.O.W.
R.OW. BOUNDARIES TO BE CONFIRMED AFTER
SURVEY

%

EXISTING OVERHEAD
POWER LINE (TYP)

SILT FENCE
(REFER TO DETAIL 1 AND 2
/ 3.0 FOR ADDITIONAL INFO. !

PROPOSED UTILITY POLE

/A

ROPOSED OVERHEAD
FIBER ROUTE

NG UTILITY POLE TO
BE UTILIZED FOR FIBER
POINT CONNECTION

%

PROJECT NUMBER: DESOXC128A

DRAWN BY:

CHECKED BY:

A 0B6.1616 REVIEW

TOM

PL

TOM

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL

ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
9MIX000133A

41.912765, —83.402014
W 5th St & Cass St
Monroe, Ml 48161

UTILITY POLE
SHEET TITLE

ERQOSION CONTROL PLAN

SHEET NUMBER

3.0



ONE LINE DIAGRAM

EXISTING
POWER
P.0.C.

NEW GROUND

NEW 120/240V SUPPLY

NEW METER

NEW WIRING AND CONDUIT
PER EQUIPMENT
MANUFACURER SPECFICATIONS

NEW PPC

NEW BATTERY
CHARGER

MICROWAVE EQUIPMENT

PROJECT NUMBER: DEQOXC128A
DRAWN BY: TOM
CHECKED BY: PL
A 06.16.16 REVIEW TOM

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
9IMIX000133A

41912765, —83.402014
W 5th St & Cass St
Monroe, Ml 48161

UTILITY POLE
SHEET TITLE

ELECTRICAL

SHEET NUMBER

4.0



WORK

¥20-7a W20-4
WORK
70NE
BEGINS
R5-18¢ Q
W3-4
SPEED S
LIMIT
X X RN N
SPEED N
LIMIT N /
R2-1 X

PLACE THROUGHOUT WORK AREA AS
INDICATED AND AFTER ALL MAJOR
CROSSROADS |F PERMANENT SIGNS
ARE NOT IN PLACE.

ol

ENO
AOAD WORK

PLACE THIS SIGN ALONG WITH THE
ADVANCE WORK ZONE SIGNING AS
DEPICTED ON THE APPROPRIATE
TYPICAL M0O030a-M0080a.

SHOULDER

NGT TO

SPEED
LIMIT

R2-1
50 ft 10
100 £t MAXIMUM

PLACE THIS SIGN ALONG WITH THE
ADVANCE WORK ZONE SIGNING AS
DEPICTED ON THE APPROPRIATE
TYPICAL M0030a-M0080a.

SPEED PLACE THROUGHOUT WORK AREA AS

LIMIT INDICATED AND AFTER ALL MAJOR

Y Y CROSSROADS IF PERMANENT SICNS
ARE NOT IN PLACE.

R2-1

KEY
TRAFFIC REGULATOR
CHANNEL IZING DEVICES

L IGHTED ARROW PANEL
(CAUTION MODE)

HORK => TRAFFIC FLOW

4 ZONE
_ BEGINS REFLECTS EXISTING
Ro-18c SPEED LIMIT
L
SIGN = 200 ft2 - TYPE B
vod PLUS ADDITIONAL R2-1's
L THROUGHOUT WORK AREA
W20-7a
L
%20-4
= A
§ ¥20-1

TRAFFIC AND SAFETY

MAINTAINING TRAFFIC
TYPICAL

JRAWN BY: CON:AE:djf

CHECKED BY: BMM:CRB

SCALE  te:ew ical

TRAFFIC CONTROL TYPICAL INFO

SCALE:

TYPICAL TEMPORARY TRAFFIC CONTROL FOR
A TWO-LANE TWO-WAY ROADWAY WHERE ONE
LANE [S CLOSED UTILIZING TRAFFIC
REGULATORS. NO SPEED REDUCTION

OCTOBER 2011
PLAN DATE:

SHEET

MO140a L

NOTE:
PROPOSED 100’'-0" POLE IN THE R.O.W.
R.O.W. BOUNDARIES TO BE CONFIRMED AFTER

NOTE:

THIS SITE PLAN WAS GENERATED WITHOUT THE USE
OF A SURVEY. PROPERTY LINES, POWER & TELCO
UTILITY PINT CONNECTIONS/ROUTES AND EASEMENTS
SHOWN ON THESE PLANS ARE ESTIMATED.

EXISTING OVERHEAD
POWER LINE (TYP)

OSED UTILITY POLE

PROPOSED WORK AREA

SURVEY
Z;ARKING
AREV
PROP
s
L ]
L ]
EXISTING TRAFFIC SIGN .
L]
[ ]
NG TREE (TYP) oo

NG BUILDING (TYP)
’Il'l "l
]
|

MERGING

EXISTING CONC. SIDEWALK

EXISTING UTILITY POLE

AREA

LIGHTED ARROW PANEL
(CAUTION MODE)— REFER TO 1/TR1
FOR ADDITIONAL INFO.
s s
TRAFFIC REGULATOR -
REFER TO 1/TR1 FOR ADDITIONAL
INFO. |

[,

PROPOSED ROAD SIGN -
REFER TO 1/TR1 FOR
QUANTITY, SPACING AND
ADDITIONAL INFO.

TRUE
NORTH

TRAFFIC CONTROL PLANS

SCALE: 1

PROJECT NUMBER: DE9QOXC128A
DRAWN BY: TOM
CHECKED BY: PL
A 06.16.16 REVIEW TOM

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
TRAFFIC RIBOLs SAANS

41912765, —83.402014
W 5th St & Cass St
Monroe, Ml 48161

UTILITY POLE

SHEET TITLE

TRAFFIC CONTROL PLANS

SHEET NUMBER

TR-1



HD ”
DISTANCES
D (FEET?

DISTANCE BETWEEN TRAFFIC CONTROL DEVICES “D”
AND LENGTH OF LONGITUDINAL BUFFER SPACE ON

“WHERE WORKERS PRESENT” SEQUENCES

POSTED SPEED LIMIT. MPH (PRIOR TO WCRK AREA)
235 30 35 40 45 50 55 o0 65 0
250 200 350 400 450 500 h50 600 650 00

GUIDELINES FOR LENGTH OF
LONGITUDINAL BUFFER SPACE "B"

SPEED* LENGTH

MPH FEET
20 33
23 50
36 53
15 132
40 181
45 230
5C 279
30 329
60 411
(] 476
0 542

# POSTEL SPEED, OFF PEAK S5TH PERCENTILE SFEED PRIOR TO WORK STARTIMG. OR THE ANTICIPATEL

UPERATING SPEED

BASEL UFON &SMERICTAM ASSOCTATION OF STATE HIGHWAY ANC TRAMSPORTATION OFF[CIALS [AASHTO
BRAKING DISTANCE PORTION OF STOPFING SIGHT CISTANCIE FOR WET AND LEVEL PAVEMENTS A FOLICY
ON GEOMETRIC DESIGN OF HIGHWAY AMD STREETS:, 4ASHTO. THIS AASHTO DOTUMENT 4LS0 RECOMMENCS
ADJUSTMENTS FUR THE EFFECT OF GRADE OM STOPPING AMD WARTATIOM FOR TRLCKS.

Wichigm Cepw 't of Troreoor tatTon
TRAFFIC 4HD SAFETY
MAINTAINING  TRAFFIC
TYPICAL

DRAWN Br: SOM:AE:djf
ZHECKED &Y: BN

TABLES FOR “L". “D” AND “B" VALLES

JUNE 2008
Pl AN BATF:
n RFV. na/

SHEET

M0020a >

MINIMUM MERGING TAPER LENGTH “L" (FEET)

OFFSET POSTED 1T, MPH (PRIOR TO WORK AREA)
FEET 25 30 3 40 45 50 55 60 85
i 10 15 20 21 45 50 25 60 6h
2 21 30 41 53 20 100 110 120 130
3 31 45 61 80 135 130 leb 130 195
4 42 60 82 107 180 200 220 240 260
5 52 75 102 133 225 230 275 300 325
€ 63 90 123 160 270 300 330 300 390
7 73 105 143 187 315 350 385 420 455
8 83 120 163 213 360 400 440 480 t20
9 94 135 184 240 405 450 495 540 535
10 104 150 204 267 450 500 550 600 &50
11 115 165 225 293 495 550 a05 650 713
12 125 180 245 320 540 600 660 720 780
13 135 195 266 347 585 650 715 750 845
14 146 210 286 374 530 700 770 840 91¢
15 157 225 307 400 672 750 825 900 975

THE FORMULAS FOR THE MIMNIMUM LENGTH OF 4
MERGING TAPER IM DERIVING THE “L™ VALUES
SHOSN IM THE ABOYE TABLES ARE A4S FOLLDRS:

L” = W x S* WHERE POSTED SPEED PRIOR TO
60 THE WORK AREA IS 40 MPH OR LESS

L =S x A XHERE POSTED SFEED PRIOR TO THE
WORK AREA 15 45 MPH OR GREATER

MINIMUM LENGTH OF MERGING TAPER
FOSTED SPEED LIMIT IN MPH

PRIUR TO WURK AREA

#L10TH OF OFFSET

1}

TYPES DF TAPERS

UPSTREAM TAPERS
MERGING TAPER
SHIFTING TAPER
SHOULCER TAPER
THO-Way TRAFFIC TAPER
DOWNSTREAM TAPERS
CUSE 15 OFTIONAL ;

Michlgm lepartment of Trasoortatfon

TRAFFIC AHD SAFETY

MAINTAINING TRAFFIC

TYPICAL
DRAWNN BY: CON:AE:djf JUNE 2006
CHELKED BY: BHM PI AN DATF:

70
70
140
210
280
350
420
490
560
630
700
770
840
910
980
105¢

TAPER LENGTH L“ IN FEET

TAPER LENGTH

M0020a

RE%.

TABLES FOR L™, “D" AND “B" VALLES

SHEE |
1 0F >
08/21/2506

PROJECT NUMBER: DESOXC128A
DRAWN BY: TOM
CHECKED 8Y: PL
A 06.16 16 REVIEW TOM

T IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE ACTING UNDER
THE DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS DOCUMENT

SITE INFORMATION
IMIX000133A

41912765, —83.402014
W S5th St & Cass St
Monroe, Ml 48161

UTILITY POLE
SHEET TITLE

TRAFFIC PLAN AND DETAILS

SHEET NUMBER

-2



1R.

3A.

qA.

9A.

10.

11.

12E.

13.

14.

15.

28E.

DIAMOND WARNING - 48" x 48" ieniaon s vmnt of eansoariarion 1 YP LCAL TEMPORARY TRAFFIC CONTROL FOR
R2-1 REGULATORY - 48" x 60" TRaFF1c anp sarery A TWO-LANE TWO-WAY ROADWAY WHERE ONE

NOTES

D = DISTANCE BETWEEN TRAFFIC CONTROL DEVICES
AND LENGTH OF LONGITUDINAL BUFFERS
SEE M0020a FOR “D" VALUES.

. ALL NON-APPLI[CABLE SIGNING WITHIN THE C[A SHALL BE MODIFIED TO FIT CONDITIONS. COVERED OR REMOVED.

. DISTANCES BETWEEN SIGNS, THE VALUES FOR WHICH ARE SHOWN [N TABLE D. ARE APPROXIMATE AND MAY NEED

ADJUSTING AS DIRECTED BY THE ENGINEER.

THE "WORK ZONE BEGINS” {(R5-18c) SIGN SHALL BE USED ONLY [N THE INITIAL SIGNING SEQUENCE [N THE WORK
ZONE. SUBSEQUENT SEQUENCES IN THE SAME WORK ZONE SHALL OMIT THIS SIGN AND THE QUANTITIES SHALL BE
ADJUSTED APPROPRIATELY.

THE MAXIMUM RECOMMENDED DISTANCE(S) BETWEEN CHANNEL1ZING DEVICES IN THE TAPER AREA(S) SHOULD BE 15
FEET AND SHOULD BE EQUAL IN FEET TO TWICE THE POSTED SPEED IN MILES PER HOUR [N THE PARALLEL AREA(S)

. FOR QVERNIGHT CLOSURES, TYPE [Il BARRICADES SHALL BE LIGHTED

. WHEN CALLED FOR IN THE FHWA ACCEPTANCE LETTER FOR THE SIGN SYSTEM SELECTED. THE TYPE A WARNING

FLASHER., SHOWN ON THE WARNING SIGNS, SHALL BE POSITIONED ON THE SIDE OF THE STIGN NEAREST THE ROADWAY

. ALL TEMPORARY SIGNS, TYPE 11 BARRICADES, THEIR SUPPORT SYSTEMS AND LIGHTING REQUIREMENTS

SHALL MEET NCHRP 350 CRASHWORTHLY REQUIREMENTS STIPULATED IN THE CURRENT EDITION OF THE
MICHIGAN MANUAL ON UNIFORM TRAFFIC CONTROL DEVICES, THE CURRENT EDITION OF THE STANDARD
SPECIFICATIONS FOR CONSTRUCTION, THE STANDARD PLANS AND APPLICABLE SPECIAL PROVISIONS.
ONLY DESIGNS AND MATERIALS APPROVED BY MDOT WILL BE ALLOWED.

. ALL TRAFFIC REGULATORS SHALL BE PROPERLY TRA[NED AND SUPERVISED

IN ANY OPERATION INVOLVING MORE THAN ONE TRAFFIC REGULATOR. ONE PERSON SHOULD BE DESIGNATED AS HEAD
TRAFFIC REGULATOR.

ALL TRAFFIC REGULATORS’ CONDUCT, THEIR EQUIPMENT, AND TRAFFIC REGULATING PROCEDURES SHALL CONFORM
TO THE CURRENT EDITION OF THE MICHIGAN MANUAL OF UNIFORM TRAFFIC CONTROL DEVICES (MMUTCD) AND THE
CURRENT EDITION OF THE MDOT HANDBOOK ENTITLED "TRAFFIC REGULATORS INSTRUCTION MANUAL."

WHEN TRAFF[C REGULATING 1S ALLOWED DURING THE HOURS OF DARKNESS. APPROPRIATE LIGHTING SHALL BE
PROVIDED TO SUFFICIENTLY [LLUMINATE THE TRAFFIC REGULATOR'S STATIONS.

THE MAXIMUM DISTANCE BETWEEN THE TRAFFIC REGULATORS SHALL BE NO MORE THAN 2 MILES IN LENGTH UNLESS
RESTRICTED FURTHER IN THE SPECIAL PROVISIONS FOR MAINTAINING TRAFFIC. ALL SEQUENCES OF MORE THAN 2
MILES [N LENGTH WILL REQUIRE WRITTEN PERMISSION FROM THE ENGINEER BEFORE PROCEEDING.

WHEN [NTERSECTING ROADS OR SIGNIFICANT TRAFF[C GENERATORS (SHOPPING CENTERS. MOBILE HOME PARKS. ETC.)
OCCUR WITHIN THE ONE-LANE TWO-WAY OPERATION., INTERMEDIATE TRAFFIC REGULATORS AND APPROPRIATE
SIGNING SHALL BE PLACED AT THESE LOCATIONS.

ADDITIONAL SIGNING AND/OR ELONGATED SIGNING SEQUENCES SHOULD BE USED WHEN TRAFFIC VOLUMES ARE
SIGNIFICANT ENQUGH TO CREATE BACKUPS BEYOND THE W3-4 SIGNS.

THE HAND HELD (PADDLE) SIGNS REQUIRED BY THE MMUTCD TO CONTROL TRAFFIC WILL BE PAID FOR AS PART OF
FLAG CONTROL.

THE TRAFFIC REGULATORS SHOULD BE POSITIONED AT OR NEAR THE SIDE OF THE ROAD SO THAT THEY ARE SEEN
CLEARLY AT A MINIMUM DISTANCE OF 500 FEET. THIS MAY REQUIRE EXTENDING THE BEGINNING OF THE LANE
CLOSURE TO OVERCOME VIEWING PROBLEMS CAUSED BY HILLS AND CURVES.

SIGN SIZES

R5-18c REGULATORY - 48" x 48" MANTANING TRAFFIC ~ LANE IS CLOSED UTILIZING TRAFFIC

TYPICAL REGULATORS, NO SPEED REDUCTION

DRAWN BY: CON:AE:djf OCTOBER 2011

NOT TO SCALE  FiLe: pw ro/Ts/Tvoicals/Sians/MT NON FWY/MO140a.dan REV.  10/04/2011

SHEET
CHECKED BY: BMM:CRB PLAN DATE: M01400 2 0F 2
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ENGINEER, TO ALTER THIS DOCUMENT
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Please be advised that the undersigned is special counsel for the City of Monroe.

The City of Monroe is in possession of your submitted documents purporting to seek
permission to install a 100’ “transport utility pole in the public right of way.” Based on the
longitude and latitude provided on the application, the pole would be located in front of
60 W. 5th St in Monroe.

The documents submitted are not consistent, accurate or complete. The materials you
submitted (at Sheet 0.0) include a “Project Description” that describes the scope of work
as only involving installation of a 100’ utility pole.
description, as it includes no pole attachments or any engineering that would suggest

Sheet 2.0 is consistent with that
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that overhead wiring will be associated with what you call a utility pole; the Exhibit photo
on Sheet 1.0 also shows no overhead wiring. However, Sheet 1.0 suggests that
overhead fiber optics will run from the pole along an existing pole line and that an
overhead power line will be placed on what you describe as the “access road.” None of
the sheets other than 0.0 appear to have been reviewed by an engineer, and none
purports to be based on an actual site inspection or a review of the right of way
boundaries. The inconsistency in the documents makes it difficult to provide a response,
but we will do our best, reserving the right to raise additional issues should you choose
to pursue these applications.

Your cover letter says that the application was submitted pursuant to Section 625.24 of
the Monroe City Code, which addresses excavations in the rights of way. You did not
submit the application pursuant to Michigan’s Metro Act, which is addressed in Section
651-1 of the Monroe City Code, nor did you submit an application for placement of a
wireless facility under applicable federal, state or local law. The Monroe City Code
contains provisions applicable to placement of wireless facilities in Section 720-78.

Access to the rights of way for placement of telecommunications wires, if allowed at all,
would either require a Metro Act Application or a local franchise. You would need to
submit an application under the Metro Act or seek other authorizations if (as the plans
suggest) you do intend to install overhead wires. In addition, a local franchise would at
least be required for anything not covered by the Metro Act, which would include any
wireless facility (wireless facilities are not covered by the Metro Act) and other related
structures. The proposed “utility pole” appears to be a wireless facility not unlike
wireless DAS or Small Cell networks and facilities related thereto. The supporting
structure would be a tower under applicable FCC rules. Therefore, in addition to
complying with Section 625.24, you actually would need to submit an application for a
wireless facility following the requirements of the City Code.

Taking your submission at face value, it is therefore not possible for us to further
process your submission as it is incomplete due to the absence of the applicable
submissions required under the City Code and Charter, or to the extent it applies, the
Metro Act and implementing provisions of the City Code.

In addition, even if you could submit an application for the work without the materials
described above, the company’s submission would be incomplete for reasons including
but not limited to the following: a lack of detail on the project description (and
inconsistencies between the description and the drawings); the absence of engineering,
including the absence of drawings based on actual surveys showing property
boundaries and utility lines; and the absence of submissions based on the facility that is
proposed, as opposed to submissions that contain generic photos that are not site
specific (we note that the photo on Sheet 1.0 is the same photo used by Mobilitie to
seek authorization for 120’ poles in other communities, so the picture is not only not site



Re: Mobilitie LLC’s Right of Way Submission
August 8, 2016
Page 3

specific — it is a misrepresentation of the proposed facility). If, as some sheets suggest,
wiring will be placed underground, information about trenching and restoration will need
to be provided, and if, as would appear you must cut a driveway, additional information
will also be required. Each of the sheets should be signed and sealed appropriately; the
sheets you submitted are not. The submission did not include required fees.

Given the ambiguous nature of the information provided in your submission, in addition
to not being able to discern the physical details of what is proposed, nor the precise
proposed locations, we also cannot determine with any exactitude, the applicable
regulatory requirements that may apply. The following engineering requirements appear
to apply. You should submit:

1. Topographic survey including dimensions of right-of-way width, locations of
existing utilities, dimensions of proposed facilities from adjacent utilities, curb lines, and
other appropriate features that can be used as reference points. Any proposed facilities
must be located a minimum of 3 feet horizontally from existing utilities, or greater
depending on the relative depths.

2. Profile view indicating the depth of existing utilities, any crossings, etc. Minimum
18” vertical separation from any existing utilities will be required.

3. Foundation details must be provided of the pole and associated structures to
determine any potential conflicts with existing utilities and / or roadway features.

Of course, the drawings should be consistent. We would of course expect to review the
safety of the proposed structure as part of the permitting or at the time of construction.

The foregoing would apply without regard to the location of the tower proposed.
However, the proposed site is located within the OIld Village Historic District
(#82002854) in the National Register of Historic Places, and in front of an historically
significant structure. A document showing the boundaries of the district is attached.

Listed in 1982, the district includes residential and commercial architecture dating from
the mid-19th that is representative of all major architectural styles constructed in
Michigan from that point through the 20th century. The OId Village nomination contained
one of the largest groupings of historic resources submitted for designation in the state
of Michigan. In addition to its impacts on the structures on property immediately
adjoining the proposed tower, the proposed tower will be in direct line of sight with St.
John the Baptist Catholic Church. The church was constructed in the Romanesque
Revival style prevalent during the second half of the 19th century. Completed in 1874,
St. John’s was listed on the Michigan State Register of Historic Sites in 1998. Within a
little more than a block’s distance is Memorial Place. Located on Monroe Street, the
park commemorates the Kentucky soldiers that fought and died at the Battle of the
River Raisin in January 1813. We suspect that the tower, which is extraordinarily tall
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and unlike other facilities in the rights of way, will be visible from many locations within
the district.

Work in this area on wireless facilities necessarily implicates Section 106 review under
guidelines established in the National Historic Preservation Act of 1966 (NHPA); and the
National Environmental Policy Act (NEPA). It may also implicate the Historic Sites Act
of 1935; archaeological monitoring for inadvertent finds during excavation projects; and
the requirements and obligations established and delineated by the Antiquities Act of
1906; the Archaeological and Historic Preservation Act, as amended (1960); the
Archaeological Resources Protection Act of 1979; and the Native American Graves and
Repatriation Act (1990). You have also chosen to place the structure near a roadway
that is designated as a state historic heritage route, and that will implicate duties of the
Michigan Department of Transportation.

We believe it highly likely that the proposed placement would require a full
environmental impact report, but there is no indication that Mobilitie, or the architect who
reviewed the plans, has taken any steps to comply with, or even identify the company’s
obligations under federal or state laws. This is of grave concern: we fear the submission
was designed to ignore the requirements applicable to wireless facilities in the rights of
way within or affecting historical districts. In addition, the City is very likely to exercise its
authority under Section 383 of the City Code should you opt to pursue placement of the
tower as proposed.

In summary, the submission under Section 625 is incomplete, for reasons stated above.
It is, in fact, so defective and raises such significant issues, that we believe the best
course for Mobilitie is to withdraw the submission.

Please let us know if you intend to withdraw the application within five business days of
the date of this letter. If you do not do so, the City will need to take appropriate steps to
protect itself. This may include, but is not limited to, filing a complaint at the Federal
Communications Commission that will show what you submitted, and its impacts on a
district listed in the National Register of Historic Places.

Should you choose to pursue the application under Section 625, you also would need to
file additional materials and pay the fees required under that section. In addition to the
applicability of Monroe Code Section 625, Article (Excavations), the City of Monroe, as
appropriate, will be reviewing future submittals for consistency also with Chapter 651
(Telecommunications) and Chapter 720 (Zoning), Section 78 (Wireless
telecommunications towers and antennas). While these sections may not apply in their
entirety given the type of facility being contemplated, some additional provisions may
also govern, as suggested above. We would expect to receive these materials promptly,
along with applicable fees. As indicated above, you will also need to seek a franchise
from the City.
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Out of an abundance of caution, to the extent that Mobilitie contends that the application
was submitted pursuant to the Metro Act, we hereby determine that it does not comply
with the requirements of that Act, and indeed, that the Act is not applicable to all or most
of the installations — and certainly not the “utility pole” set out in the Project Description.

Further, to the extent that Mobilitie contends that it has submitted this application under
Section 332(c)(7) or state law governing placement of new wireless facilities, it should
provide all the materials identified in this letter along with the materials required in the
City Code provisions cited above, so that the City is in a position to comply with any
deadlines Mobilitie may believe applies. We would need that material within 21 days of
the date of this letter.

After withdrawal, or after disposition of the submission, the City is also happy to discuss
other alternative sites that do not impact the rights of way, and do not raise the same
safety and other concerns. There may be other municipal properties in the immediate
area that may fulfill Mobilitie’s needs.

On behalf of the City of Monroe,

KITCH DRUTCHAS WAGNER
VALITUTTI & SHERBROOK

Michael J. Watza
(313) 965-7983
mike.watza@kitch.com

DET02:2254675.1
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SITE ID: 9MDB001751

TECHNOLOGY MD
NETWORK COMPANY, LLC

GENERAL NOTES

THE FACILITY IS UNMANNED AND NOT FOR HUMAN HABITATION.
A TECHNICIAN WILL VISIT THE SITE AS REQUIRED FOR ROUTINE
MAINTENANCE. THE PROJECT WILL NOT RESULT IN ANY
SIGNIFICANT DISTURBANCE OF EFFECT ON DRAINAGE; NO
SANITARY SEWER SERVICE, POTABLE WATER OR TRASH DISPOSAL
IS REQUIRED AND NO COMMERCIAL SIGNAGE IS PROPOSED.

SITE INFORMATION

PROPERTY OWNER: PUBLIC RIGHT—-OF—-WAY

ADDRESS/CROSS ST: MAIN ST & 4TH ST

APPLICANT: TECHNOLOGY MD NETWORK COMPANY,
LLC
APPLICANT 9258 PEACHTREE ST. NE, SUITE 710
ADDRESS: ATLANTA, GA 30309
PHONE: (312) 638~5400
LATITUDE: 39° 8" 20.91” N (39.105807)
LONGITUDE: 76* 50' 52.13" W (—76.847814)
LAT/LONG TYPE: NAD 83
GROUND ELEVATION: £ 170' AMSL

COUNTY: PRINCE GEORGE'S COUNTY

JURISDICTION: CITY OF LAUREL

BEFORE SCALING:

CONTRACTORS SHALL VERIFY ALL PLANS, EXISTING DIMENSIONS
& FIELD CONDITIONS ON THE JOB SITE & SHALL IMMEDIATELY
NOTIFY THE ARCHITECT/ENGINEER IN WRITING OF ANY
DISCREPANCIES BEFORE. PROCEEDING WITH THE WORK OR BE
RESPONSIBLE FOR SAME.
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" PANEL MOUNTED WITH THROUGH BOLT

ATTACHMENT

PROPOSED 100A METER/DISCONNECT
MOUNTED WITH THROUGH BOLT
ATTACHMENT

PROPOSED POWER CONDUIT & WIRE PER
CODE. SIZE TBD

(1) PROPOSED 2" RIGID CONDUIT FOR
POWER TO BE INSTALLED BY POWER

é)%-——? —%P

=]

PROPOSED POLE EMBEDMENT —IT° _I: <
NE I
Sa 1K
s,\o/\ =
NS
Sil 2D
NNVANNA

NOTE:

PROJECT SCOPE OF WORK DOES NOT INCLUDE A
STRUCTURAL EVALUATION OF THIS POLE OR
STRUCTURE. NEW EQUIPMENT SHOWN ON THIS
PLAN HAVE NOT BEEN EVALUATED TO VERIFY

THE POLE OR STRUCTURE HAS THE CAPACITY TO
ADEQUATELY SUPPORT THE EQUIPMENT. PRIOR TO
ANY INSTALLATION, A STRUCTURAL EVALUATION OF
THE POLE OR STRUCTURE SHOULD BE PERFORMED.

NOTES:

ALL HARDWARE SHALL BE STAINLESS STEEL.

ALL CABLES SHALL BE SECURED TO POLE EVERY 36"
OR LESS.

LIGHTNING RODS SHALL BE INCLUDED AS REQUIRED.

STRUCTURAL BACKFILL TO BE COMPACTED IN 8"
MAXIMUM LAYERS TO 95% OF CONTENT IN ACCORDANCE
WITH ASTM D698. ADDITIONALLY, STRUCTURAL BACKFILL
MUST HAVE A MINIMUM COMPACTED UNIT WEIGHT OF 100
POUNDS PER CUBIC FOOT (16kN/m3)

BAND 41 (2500MHz) EQUIPMENT CHART

SURGE PROTECTOR

6.44" X 4.69" X 3.5" 18D

QUANTITY DESCRIPTION DIMENSIONS (HxWxD) WEIGHT
1 MOUNTED ANTENNA 354" X 4.7" DIAMETER 11 LBS
1 MOUNTED RADIO 20.1" X 9.1" X 8.9" 55.1 LBS
1 GPS ANTENNA 0.8" X 2.6" DIAMETER 0.3 LBS
1 AC DISTRIBUTION 9.25" X 9.5" X 3.81" 14 LBS
1 MOUNTED RELAY 13.0" X 7.9" DIAMETER 9.9 LBS
1
1

REJECT FILTER

13.6” X 814" X 24" 7.7 LBS
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NETWORK COMPANY, LLC

'PROJECT NO: ER600201 )
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_$ T/ OF PROPOSED ANTENNA = + 78'-10"

¢ ¢ OF PROPOSED ANTENNA = + 77'—4"

$ T/ OF PROPOSED POLE = * 75'-0"

_$ ¢ OF PROPOSED RF FILTER = * 72'-0"

¢ ¢ OF PROPOSED UE RELAY = *17'~-6"

_$¢_ OF PROPOSED RADIO HEAD = %15'-0"

_$ ¢ OF PROPOSED BACKHAUL ENCLOSURE = +12'-6"

$ ¢ OF PROPOSED AC DISTRIBUTION BOX = £11'-0"

$ BOTTOM OF PROPOSED METER = +7'-6"

GRADE

=

TR

PROPOSED OMNI—DIRECTIONAL
ANTENNA TO BE INSTALLED

PROPOSED RF FILTER (WHERE

REQUIRED) TO BE MOUNTED WITH
THROUGH BOLT ATTACHMENT

\

POLE

PROPOSED UE RELAY MOUNTED ‘WITH
THROUGH BOLT ATTACHMENT

THROUGH BOLT ATTACHMENT
WITH THROUGH BOLT ATTACHMENT

(WHERE REQUIRED) MOUNTED WITH
THROUGH BOLT ATTACHMENT

PROPOSED AC POWER DISTRIBUTION
ATTACHMENT

/PROPOSED 100A METER/DISCONNECT
1 MOUNTED WITH THROUGH BOLT
ATTACHMENT

o CODE. SIZE TBD

VA
PROPOSED POLE EMBEDMENT-\\'L;-

4
s L';/\
\\ .:44 ; ’/\ “cl)
s‘f’:«:') =
NI R
S
N 'AVVT,‘_:'?VM,W..
WA

PROPOSED CLASS 3 OR CLASS 4 WOOD

PROPOSED GPS ANTENNA ATTACHED TO
RADIO HEAD WITH MIN. 6" SEPARATION

PROPOSED RADIO HEAD MOUNTED WITH

PROPOSED SURGE PROTECTOR MOUNTED

PROPOSED BACKHAUL MODEM ENCLOSURE

PANEL MOUNTED WITH THROUGH BOLT

NOTE:

PROJECT SCOPE OF WORK DOES NOT INCLUDE A
STRUCTURAL EVALUATION OF THIS POLE OR

STRUCTURE.. NEW EQUIPMENT SHOWN ON THIS
PLAN HAVE NOT BEEN EVALUATED TO VERIFY
THE POLE OR STRUCTURE HAS THE CAPACITY TO

ADEQUATELY SUPPORT THE EQUIPMENT. PRIOR TO

ANY INSTALLATION, A STRUCTURAL EVALUATION OF
THE POLE OR STRUCTURE SHOULD BE PERFORMED.

NOTES:

1. ALL HARDWARE SHALL BE STAINLESS STEEL.

2. ALL CABLES SHALL BE SECURED TO POLE EVERY 36"

OR LESS.

3. LIGHTNING RODS SHALL BE INCLUDED AS REQUIRED.

4. STRUCTURAL BACKFILL TO BE COMPACTED IN 8”

MAXIMUM LAYERS TO 95% OF CONTENT IN ACCORDANCE
WITH ASTM D698. ADDITIONALLY, STRUCTURAL BACKFILL
MUST HAVE A MINIMUM COMPACTED UNIT WEIGHT OF 100
POUNDS PER CUBIC' FOOT (16kN/m3)

TECHNOLOGY MD
NETWORK COMPANY, LLC

BAND 41 (2500MHz) EQUIPMENT CHART
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PROPOSED POWER CONDUIT & WIRE PER

IT IS A VIOLATION OF THE LAW FOR ANY
PERSON, UNLESS THEY ARE. ACTING UNDER THE
DIRECTION OF A LICENSED PROFESSIONAL
ENGINEER, TO ALTER THIS POCUMENT

QUANTITY DESCRIPTION DIMENSIONS (HxWxD) WEIGHT
1 MOUNTED ANTENNA 35.4" X 4.7" DIAMETER 11 LBS
1 MOUNTED RADIO 20.1" X 9.1" X 8.9" 55.1 LBS
1 GPS ANTENNA 0.8” X 2.6" DIAMETER 0.3 LBS
1 AC DISTRIBUTION 9.25" X 9.5" X 3.81" 14 LBS
1 MOUNTED RELAY 13.0" X 7.9" DIAMETER 9.9 LBS
1 SURGE PROTECTOR 6.44" X 4.69" X 3.5" T8D
1 REJECT FILTER 13.6" X 8.1" X 2.4" 7.7 LBS

e (1) PROPOSED 2” RIGID CONDUIT FOR
/POWER TO BE INSTALLED BY POWER

WAQ0XSDB5B
9MDB001751
MAIN ST &
4TH ST
LAUREL, MD 20707
UTILITY POLE

SHEET TITLE

POLE ELEVATIONS

PROPOSED SIDE POLE ELEVATIONS

SCALE:

"o g

SHEET NUMBER

2.1




PROPOSED THROUGH
BOLT, NOT TO
PROTRUDE MORE
THAN 2"

PROPOSED POLE

MOUNTED
EQUIPMENT

PROPOSED POLE
MOUNTED A d
'EQUIPMENT
| D )

PROPOSED WOQD
POLE .

PROPOSED WOOD
POLE

PROPOSED THROUGH
BOLT, NOT TO
PROTRUDE MORE
THAN 2" (TYP.)

PROPOSED 2500 MHz
/ OMNI—DIRECTIONAL ANTENNA

25 DEGREE FINE
ROTATION BOLTS

NOTE:

1. MOUNTING BRACKET ACCOMMODATES POLE
SIZES FROM 3" TO 10" DIAMETER.

2. JACOBS HAS NOT PERFORMED A
STRUCTURAL EVALUATION FOR THE MOUNTING
BRACKET. REFER TO THE MANUFACTURER FOR
ADDITIONAL INFORMATION.

TECHNOLOGY MD
NETWORK COMPANY, LLC

rPROJECT NO: ER600201 )
3 PILLARS OF 9" DRAWN BY: M. DULLATE
CHECKED BY: L. BUCK
A\ Y.
v {
TOP_VIEW SIDE VIEW
SIDE_VIEW
POLE 6"—10"
DIAMETER —
EQUIPMENT MOUNTING DETAIL 1 ANTENNA MOUNTING DETAIL
SCALE: NOT TO SCALE ’ N SCALE: NOT TO SCALE
- QA | 06.23.16 FOR REVIEW
p
PROPOSED 1/2" COAX FROM
RADIO TO ANTENNA (TYP.) PROPOSED WOOD ; 3" N‘k
N POLE - - ] Q\
PROPOSED TOWER STANDOFF N OTI CE ﬁl . %?\
(VALMONT STK SERIES OR o . e O\
EQUIVALENT) TRAN e @
T —~ v <<>/
\ . In Q\
N
PROPOSED 1/2" SNAP=IN EMA| Q
(VALMONT 12SH-3 OR giﬁg&??ﬁ;ﬁwwss STEEL Stay Back V4
EQUIVALENT) Radio-frequency energy PH 0 a ),24 TS A VIOLATION OF THE LAW
r\| may egoeehd exposure limits. % ” A B\’* . mson, ugNngg IHEI&NA%E Acngge gggﬁRMmE
If questions, contact facility owner. f][/;z zﬁﬂ[ﬂ jmmg\g\? EN(NNE&!. 10 ALTER' THIS DOCUMENT
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ON WOOD POLFS — SIGN ON ALUMINUM WITH SS SCREW TO THE POLE MAIN ST &
ON_METAL_POLES — ADHESIVE VINYL OR PLACARD STRAPPED WITH SS OWNER /_QPERATOR NOTE: 4TH ST
TIES SITE D LABEL TO BE AFFIXED WITH TZeS241 LABELING TAPE OR
ON_CONCRETE / COMPOSITE — PLACARD STRAPPED WITH SS TIES EQUIVALENT BLACK ON WHITE LABELING TAPE OF AT LEAST 18mm LAUREL, MD 20707
NOTE: A , WIDTH WITH EXTRA—STRENGTH ADHESIVE. USE ANY COMPATIBLE UTILITY POLE
SPACE SNAP—INS PER AFFIX TO THE STRUCTURE 3-4' BELOW THE COMMERCIAL RF ANTENNA(S) VPV!_TLOL!J\CnnmAB&b ﬂ’éfé"iﬁ (T)E_Xg Sét!OU'-D BE PRINTED IN ALL CAPS \ s
CABLE MANUFACTURER'S SIZE APPROX. 8" x 5.5 ‘ /2" ( SHEET TITLE )
SPECIFICATIONS
ANTENNA & EQUIPMENT
MOUNTING DETAILS
. w
1 SHEET NUMBER )
CABLE MOUNTING DETAIL p POLE MOUNTED SIGNS . 3.0
SCALE: NOT TO SCALE SCALE: NOT TO SCALE § J




MANUFACTURER:
PLASMA

MODEL; SC-800
HEIGHT; 35.4 IN
DIAMETER: 4.7 IN @
WEIGHT: 11 LBS

MANUFACTURER: AIRSPAN
MODEL: iR460

(OR APPROVED EQUAL)
HEIGHT: 13 IN

DIAMETER: 7.9 IN @
WEIGHT; 9.9 LBS

MANUFACTURER:
TRANSTECTOR SYSTEMS
MODEL: ALPU-ORT

MANUFACTURER: RAYCAP
MODEL: RSTAC-3112-P-120
HEIGHT: 9.25 IN

WIDTH: 9.5 IN

TECHNOLOGY MD
NETWORK COMPANY, LLC

Plasma f‘
Antennas \ \@W
; L7.9"J \ J
ELEVATION ]
FRONT PLAN BOTTOM FRONT SIDE  ISOMETRIC BOTTOM . J
( PROJECT NO: ER600201 |
PLASMA SB SC-800 OMNI (B41)*= 1 | MOUNTED RELAY et TRANSTECTOR ALPU-ORT 77| RAYCAP RSTAC-3112-P-120 5210 [orawney. . DULLATE
“00 LCHECKED BY: .. BUCK
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(OR APPROVED EQUAL) N DIAMETER: 26N OR APPROVED EQUAL)
Rt ) WEIGHT 03 L85 ar R
DEPTH: 8.9 IN J___,,___ i & DEPTH. 4.33 IN
WEIGHT: 55.1 LBS ELEVAT'ON ' WEIGHT: TBA
9.1 /’ - _‘.—I.),_ —
(oo
é 3’, AL 06,2316 FOR REVIEW J
ELEVATION LB Q:K
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Srm || | s o i (¢
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— $ 2. : DEPTH: 4.5 1IN ON, UNLESS THEY ARE ACTING UNDER THE
WEIGHT: 2168 // WETGHT, T8A DR or § Bt P |
75"
/ 7 ¢ \
< (G | e
. <——2.6'——1 MAIN ST &
N 4TH ST
= S LAUREL, MD 20707
. UTILITY POLE
5.4 \, y
[ . 5 f SHEET TITLE D
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UTILITY NOTES:

WORK INCLUDES:

THESE NOTES AND ACCOMPANYING DRAWINGS COMPLEMENT THE PROVISIONS AND

INSTALLATIONS BY THE ELECTRICAL CONTRACTOR, OF ALL LABOR, MATERIALS AND

EQUIPMENT REQUIRED TO INSTALL THE ELECTRICAL WORK COMPLETE IN CONNECTION WITH

THIS UTILITY SITE AND SHALL INCLUDE, BUT NOT BE LIMITED TO THE FOLLOWING:

1. THE PROVISIONS, INSTALLATION AND CONNECTION OF A GROUNDING ELECTRODE SYSTEM
COMPLETE WITH SECONDARY GROUNDING, AND CONNECTIONS TO THE INCOMING
ELECTRICAL DISTRIBUTION EQUIPMENT.

2. THE PROVISION AND INSTALLATION OF AN OVERHEAD ELECTRICAL SERVICE OR
UNDERGROUND ELECTRICAL SERVICE AND ALL ASSOCIATED WIRE AND CONDUIT AS
REQUIRED AND/OR INDICATED ON PLANS.

3. THE PROVISION AND INSTALLATION OF CONDUIT AND CONNECTIONS FOR LOCAL FIBER
SERVICE.

4. THE FURNISHING AND INSTALLATION OF THE ELECTRICAL SERVICE ENTRANCE
CONDUCTORS, CONDUITS, METER SOCKET, AND CONNECTIONS TO THE SERVICE
EQUIPMENT.

5. ALL. CONDUITS SHOULD BE LEFT WITH NYLON PULL CORD FOR FUTURE USE.

6. EXCAVATION, TRENCHING, AND BACKFILLING FOR CONDUIT(S), CABLE(S) AND EXTERNAL
GROUNDING SYSTEM.

CODES, PERMITS AND FEES:

1. ALL REQUIRED PERMITS, LICENSES, INSPECTIONS AND APPROVALS SHALL BE SECURED
AND ALL FEES FOR SAME PAID BY CONTRACTOR.

2. THE INSTALLATION SHALL COMPLY WITH ALL APPLICABLE CODES: STATE, LOCAL AND
NATIONAL AND THE DESIGN, PERFORMANCE CHARACTERISTICS AND METHODS OF
CONSTRUCTION OF ALL ITEMS AND EQUIPMENT SHALL BE IN ACCORDANCE WITH THE
LATEST ISSUE OF THE VARIOUS APPLICABLE STANDARD SPECIFICATIONS OF THE
FOLLOWING AUTHORITIES:

N.E.C. NATIONAL ELECTRICAL CODE
S..  AMERICAN NATIONAL STANDARDS INSTITUTE
.E.E.E INSTITUTE OF ELECTRICAL AND ELECTRONICS ENGINEERS

>

A.S.TM. AMERICAN SOCIETY FOR TESTING MATERIALS

N.E.M.A.  NATIONAL ELECTRICAL MANUFACTURERS ASSOCIATION
U.L. UNDERWRITERS LABORATORIES, INC.

N.F.P.A. NATIONAL FIRE PROTECTION ASSOCIATION

RACEWAYS AND WIRING:

1. WIRING OF EVERY KIND MUST BY INSTALLED IN CONDUIT, UNLESS NOTED OTHERWISE, OR
AS APPROVED BY THE ARCHITECT/ENGINEER.

2. UNLESS OTHERWISE SPECIFIED, ALL WIRING SHALL BE COPPER (CU) TYPE THWN, SIZED
IN ACCORDANCE WITH THE NATIONAL ELECTRICAL CODE AND LOCAL CODES.

3. RACEWAYS SHALL BE GALVANIZED STEEL, SIZED IN ACCORDANCE WITH THE NATIONAL
ELECTRICAL CODE AND LOCAL CODES UNLESS OTHERWISE NOTED. ALL RACEWAYS
SHALL BE APPROVED FOR THE INSTALLATION.

4. PULL. OR JUNCTION BOXES SHALL BE PROVIDED AS REQUIRED TO FACILITATE
INSTALLATION OF RACEWAYS AND WIRING. PROVIDE JUNCTION AND PULLBOXES FOR
CONDUIT RUNS WITH MORE THAN (360) DEGREES OF BENDS.

5. PROVIDE A COMPLETE RACEWAY AND WIRING INSTALLATION, PERMANENTLY AND
EFFECTIVELY GROUNDED IN ACCORDANCE WITH ARTICLE 250 OF THE NATIONAL
ELECTRICAL CODE AND LOCAL CODES.

8. ALL STEEL CONDUIT SHALL BE BONDED AT BOTH ENDS WITH GROUNDING BUSHING.

ENFRAL NOTES;
SEE DETAILS, SCHEDULES AND SPECIFICATIONS FOR ADDITIONAL REQUIREMENTS AND
INFORMATION. CHECK ARCHITECTURAL, STRUCTURAL, AND OTHER MECHANICAL AND
ELECTRICAL DRAWINGS FOR SCALE, SPACE LIMITATIONS, COORDINATION, AND ADDITIONAL
INFORMATION, ETC. REPORT ANY DISCREPANCIES, CONFLICTS, ETC. TO
ARCHITECT/ENGINEER BEFORE SUBMITTING BID. ALL EQUIPMENT FURNISHED BY OTHERS
(FBO) SHALL BE PROVIDED WITH PROPER MOTOR STARTERS, DISCONNECTS, CONTROLS,
ETC. BY THE ELECTRICAL CONTRACTOR UNLESS SPECIFICALLY NOTED OTHERWISE. THE
ELECTRICAL CONTRACTOR SHALL INSTALL AND COMPLETELY WIRE ALL ASSOCIATED
EQUIPMENT IN ACCORDANCE WITH MANUFACTURER'S WIRE DIAGRAMS AND AS REQUIRED
FOR A COMPLETE OPERATING INSTALLATION. ELECTRICAL CONTRACTOR SHALL VERIFY AND
COORDINATE ELECTRICAL CHARACTERISTICS AND REQUIREMENTS OF (FBO) EQUIPMENT
PRIOR TO ROUGH—IN OF CONDUIT AND WIRING TO AVOID CONFLICTS.

COORDINATION WITH UTILITY COMPANY:

THE ELECTRICAL CONTRACTOR SHALL COORDINATE COMPLETE ELECTRICAL SERVICE WITH
LOCAL UTILITY COMPANY FOR A COMPLETE OPERATIONS SYSTEM, INCLUDING TRANSFORMER
CONNECTIONS, CONCRETE TRANSFORMER PADS, IF REQUIRED, METER SOCKETS, PRIMARY
CABLE RACEWAY REQUIREMENTS, SECONDARY SERVICE, ETC. PRIOR TO SUBMITTING BID TO
INCLUDE ALL LABOR AND MATERIALS, THE ELECTRICAL CONTRACTOR SHALL INCLUDE IN
THE BID ANY OPTIONAL OR EXCESS FACILITY CHARGES ASSOCIATED WITH PROVIDING
ELECTRICAL SERVICE FROM LOCAL UTILITY COMPANY. VERIFY BEFORE BIDDING TO INCLUDE
ALL COSTS. THE ELECTRICAL CONTRACTOR SHALL VERIFY THE AVAILABLE FAULT CURRENT
WITH THE LOCAL UTILITY COMPANY PRIOR TO SUBMITTING BID. ADJUST A.l.C. RATINGS OF
ALL OVER CURRENT PROTECTION DEVICES IN DISTRIBUTION EQUIPMENT AS REQUIRED TO
COORDINATE WITH AVAILABLE FAULT CURRENT FROM LOCAL UTILITY COMPANY.

(2) PROPOSED 1/2” DIA.
COAX CABLES RUN INSIDE
PVC RISER ATTACHED TO

POLE

(2) PROPOSED 1/2" DIA.
COAX CABLES RUN INSIDE
PVC RISER ATTACHED TO

POLE

PROPOSED GPS ANTENNA

PROPOSED ANTENNA

PROPOSED RF FILTER
(WHERE REQUIRED)

NOTE:

CABLING DIAGRAM IS FOR CLARITY OF
CABLE ROUTE AND TERMINATION ONLY.
CONTRACTOR SHALL INSTALL CABLES
WITH MINIMAL VISUAL IMPACT ON
PROPOSED WOOD POLE. SEE ELEVATION
DRAWING FOR EQUIPMENT AND
ANTENNA LOCATIONS.

\

PROPOSED RADIO HEAD—\

PROPOSED 1/2" DIA.
POWER CABLE RUN
INSIDE PVC RISER
ATTACHED TO POLE

PROPOSED POWER CABLE
TO BE RUN INSIDE RIGID
GALVANIZED STEEL CONDUIT
ATTACHED TO POLE

GRADE

-

VNN

O

PROPOSED UE RELAY ANTENNA

PROPOSED SURGE PROTECTION
PROPOSED 1/2" DIA. FIBER
OPTIC CABLE RUN INSIDE PVC
RISER ATTACHED TO POLE

PROPOSED BACKHAUL MODEM
ENCLOSURE (WHERE REQUIRED)

PROPOSED AC DISTRIBUTION BOX

PROPOSED METER/
DISCONNECT

PROPOSED POLE

E)LL-=-— Y ———— —

/

[

N

SN TN

TE

POLE EMBEDMENT

CABLING NOTES:

A) WOOD, CONCRETE AND EXISTING METALLIC POLES
[) FROM GRADE LINE TO 11'-0" ABOVE GRADE, ALL CABLES/CONDUCTORS EXCEPT
GROUNDING CONDUCTOR MUST RUN IN RIGID GALVANIZED STEEL CONDUIT (RGS)

i) GROUNDING CONDUCTORS IN EXPOSED LOCATIONS MUST BE INSTALLED IN PVC.

1) IN EARTH INSTALL PVC CONDUIT FOR BACKHAUL AND ELECTRICAL SERVICE.
TRANSITION TO RGS AT GRADE LINE.

IV) ABOVE 11'-0" ALL CABLES (POWER, ETHERNET, COAXIAL) MUST RUN IN PVC UTILITY
POLE RISER.

(1) AT MAJOR EQUIPMENT, EXTEND UTILITY DUCT IMMEDIATELY ADJACENT TO THE
EQUIPMENT. INSTALL CABLES IN THE UTILITY POLE RISER CREATING CABLE DRIP
LOOPS NOT LESS THAN THE CABLE BENDING RADIUS.

(2) INSIDE THE UTILITY POLE RISER, UTILIZE %" COAX BLOCKS WITH LAG SCREWS TO

SUPPORT COAX, RADIO AND MW POWER, RF COAX, AND ETHERNET CABLES TO
WITHIN 12" OF THE EQUIPMENT BEING SERVED AND ON INTERVALS NOT TO EXCEED
6’

V) FOR UNDERGROUND HFC/PUBLIC BACKHAUL, ROUTE ETHERNET CABLE IN CONDUIT UP
THE POLE AND ENTER THE UTILITY POLE RISER. SEAL EXPOSED. END OF CONDUIT
WITH A CABLE TERMINATION FITTING.

V) BY APPROVAL IN SELECT CASES LIQUID-TIGHT FLEXIBLE METALLIC CONDUIT (LFMC)
MAY BE USED IN LENGTHS NOT TO EXCEED 36" TO EXTEND THE ELECTRICAL SERVICE
CONDUIT TO THE AC DISTRIBUTION BOX. EXAMPLE: UTILITY—REQUIRED DISCONNECT ON
POLE W/ AC DISTRIBUTION BOX ON OPPOSITE SIDE OF POLE.

B) NEW METALLIC POLES

I) PROCURE NEW POLES WITH SUITABLE HAND HOLES SUCH THAT HAND HOLES EXIST
AT ALL EQUIPMENT LOCATIONS.

(1) WITH CLIENT APPROVAL IN SELECT CASES TO FACILITATE IMPROVED APPEARANCE,
%" COAXIAL CABLES MAY BE "SUPERFLEX" IN LIEU OF LDF—4.

II) WHERE POSSIBLE, INSTALL POLE BASE SUCH THAT THE ELECTRICAL FEED AND BACKHAUL
(IF UNDERGROUND) CIRCUIT ENTER THE POLE THROUGH THE POLE BASE. IF A
DISCONNECTING MEANS SEPARATE. FROM THE AC DISTRIBUTION BOX IS REQUIRED BY
JURISDICTION OR UTILITY, WITH APPROVAL IN SELECT CASES LIQUID-TIGHT FLEXIBLE
METALLIC CONDUIT (LFMC) MAY BE USED IN LENGTHS NOT TO EXCEED 36" TO EXTEND THE
ELECTRICAL SERVICE CONDUIT TO THE AC DISTRIBUTION BOX.

--SPACE FOR FUTURE CIRCUIT
BREAKER EXPANSION

DIN MOUNT SURGE
PROTECTION DEVICE

GROUND
BUSBAR =

ISOLATED
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ELECTRICAL DETAILS

NEUTRAL
BUSBAR
20 AMP CIRCUIT
L2 CONNECTION BREAKER
TERMINAL 5 AMP CIRCUIT
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5 AMP CIRCUIT
L1 CONNECTION
TERMINAL BREAER
5 AMP CIRCUIT
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BONDING STRIP
CABLING DIAGRAM 1
SCALE: NOT TO SCALE
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GENERAL

THE CONSTRUCTION DOCUMENT DRAWINGS ARE INTERRELATED. WHEN PERFORMING THE WORK,
EACH CONTRACTOR MUST REFER TO ALL DRAWINGS. COORDINATION IS THE RESPONSIBILITY OF
THE GENERAL CONTRACTOR.

GENERAL REQUIREMENTS

PART 1 = GENERAL

1. OBTAIN AND SUBMIT RELEASES ENABLING THE OWNER UNRESTRICTED USE OF THE WORK
AND ACCESS TO SERVICES AND UTILITIES; INCLUDE OCCUPANCY PERMITS, OPERATING
CERTIFICATES AND SIMILAR RELEASES.

2. SUBMIT RECORD DRAWINGS, DAMAGE OR SETTLEMENT SURVEY, PROPERTY SURVEY, AND
SIMILAR FINAL RECORD INFORMATION.

3. COMPLETE FINAL CLEAN UP REQUIREMENT, INCLUDING TOUCH—UP PAINTING. TOUCH UP
AND OTHERWISE REPAIR AND RESTORE MARRED- EXPOSED FINISHES.

PART 2 — FINAL CLEANING

1. COMPLETE THE FOLLOWING CLEANING OPERATIONS BEFORE REQUESTING INSPECTION FOR
CERTIFICATION ON COMPLETION.
A

©m

H.

CLEAN THE PROJECT SITE, YARD AND GROUNDS IN AREAS DISTURBED BY
CONSTRUCTION ACTIVITIES, INCLUDING LANDSCAPE DEVELOPMENT AREA, OF
RUBBISH, WASTE MATERIALS, LITTER AND FOREIGN SUBSTANCES. SWEEP PAVED
AREAS BROOM CLEAN. REMOVE PETRO~CHEMICAL SPILLS, STAINS AND OTHER
FOREIGN DEPOSITS. RAKE GROUNDS THAT ARE NEITHER PLANTED NOR PAVED, TO
A SMOOTH EVEN-TEXTURED SURFACE.

REMOVE TOOLS, CONSTRUCTION EQUIPMENT, MACHINERY AND SURPLUS MATERIAL
FROM THE SITE.

REMOVE SNOW AND ICE TO PROVIDE SAFE ACCESS TO THE SITE AND EQUIPMENT
ENCLOSURE.

CLEAN EXPOSED EXTERIOR HARD SURFACED FINISHES TO A DIRT—FREE CONDITION,
FREE OF STAINS, FILMS AND SIMILAR FOREIGN SUBSTANCES. AVOID DISTURBING
NATURAL WEATHERING OF EXTERIOR SURFACES

REMOVE DEBRIS FROM LIMITED ACCESS SPACES INCLUDING HANDHOLES,
MANHOLES, AND SIMILAR. SPACES.

REMOVE LABELS THAT ARE NOT PERMANENT LABELS.

TOUCH UP AND OTHERWISE REPAIR AND RESTORE MARRED EXPOSED FINISHES
AND SURFACES. REPLACE FINISHES AND SURFACES THAT CANNOT BE
SATISFACTORILY REPAIRED OR RESTORED, OR THAT SHOW EVIDENCE OF REPAIR
OR RESTORATION. DO NOT PAINT OVER "UL” AND SIMILAR LABELS, INCLUDING
ELECTRICAL NAME PLATES.

LEAVE THE PROJECT CLEAN AND READY FOR OCCUPANCY.

DUST OFF ALL EQUIPMENT AND ITEMS WITHIN EQUIPMENT ENCLOSURE.

2, REMOVAL OF PROTECTION: REMOVE TEMPORARY PROTECTION AND FACILITIES INSTALLED
DURING CONSTRUCTION TO PROTECT PREVIOUSLY COMPLETED INSTALLATIONS DURING THE
REMAINDER OF THE CONSTRUCTION PERIOD.

PART 1 — GENERAL
1. WORK INCLUDED: SEE SITE PLAN.
2. DESCRIPTIONS: IF APPLICABLE, LEASE AREA, AND UNDERGROUND UTILITY EASEMENTS ARE

TO BE CONSTRUCTED TO PROVIDE A WELL DRAINED, EASILY MAINTAINED, EVEN SURFACE
FOR USE AND ACCESS.
3. QUALITY ASSURANCE

A
B.
C.

APPLY SOIL STERILIZER IN ACCORDANCE WITH MANUFACTURER'S
RECOMMENDATIONS (AS NEEDED).

APPLY AND MAINTAIN GRASS SEED AS RECOMMENDED BY THE SEED PRODUCER
(IF REQUIRED).

PLACE AND MAINTAIN VEGETATION LANDSCAPING, IF INCLUDED WITHIN THE
CONTRACT, AS RECOMMENDED BY NURSERY INDUSTRY STANDARDS.

4. SEQUENCING

@

oo

CONFIRM SURVEY STAKES AND SET ELEVATION STAKES PRIOR TO ANY
CONSTRUCTION.

CONSTRUCT TEMPORARY CONSTRUCTION AREA. DESIGNATED AREA TO BE APPROVED
BY CONSTRUCTION MANAGER AND LOCAL AUTHORITIES.

APPLY SOIL STERILIZER PRIOR TO PLACING BASE MATERIALS.

GRADE, SEED, FERTILIZE, AND MULCH ALL AREAS DISTURBED BY CONSTRUCTION
(INCLUDING UNDERGROUND UTILITY EASEMENTS) IMMEDIATELY AFTER BRINGING
LEASE AREA TO BASE COURSE ELEVATION, WATER TO ENSURE GROWTH.

AFTER APPLICATIONS OF FINAL SURFACES, APPLY SOIL STERILIZER TO STONE
SURFACES.

5. SUBMITTALS
A

6. WARRANTY
A

BEFORE CONSTRUCTION: IF LANDSCAPING IS APPLICABLE TO THE CONTRACT,
SUBMIT TWO COPIES OF THE LANDSCAPE PLAN ON NURSERY LETTERHEAD. IF A
LANDSCAPE ALLOWANCE WAS INCLUDED IN THE CONTRACT, PROVIDE AN [TEMIZED
LISTING OF PROPOSED COSTS ON NURSERY LETTERHEAD
AFTER CONSTRUCTION
1. MANUFACTURER'S DESCRIPTION OF PRODUCT AND WARRANTY
STATEMENT ON SOIL STERILIZER.
2. MANUFACTURER'S DESCRIPTION OF PRODUCT ON GRASS SEED AND
FERTILIZER.
LANDSCAPING WARRANTY STATEMENT

IN ADDITION TO THE WARRANTY ON ALL CONSTRUCTION COVERED IN THE

CONTRACT DOCUMENTS, THE CONTRACTOR SHALL REPAIR ALL DAMAGE AND

RESTORE AREA AS CLOSE TO ORIGINAL CONDITION AS POSSIBLE AT SITE AND

SURROUNDINGS.

SOIL STERILIZATION APPLICATION TO GUARANTEE VEGETATION FREE AREAS FOR

ONE YEAR FROM DATE OF FINAL INSPECTION.

R}ST%RBF% AREA WILL REFLECT GROWTH OF NEW GRASS COVER PRIOR TO FINAL
SPECTION.

LANDSCAPING, IF INCLUDED WITHIN THE SCOPE OF THE CONTRACT, WILL BE

GUARANTEED FOR ONE YEAR FROM DATE OF FINAL [INSPECTION.

PART 2 -~ PRODUCTS

1. MATERIALS
A

B.

C.

SOIL STERILIZER SHALL BE EPA—REGISTERED, PRE—EMERGENCE LIQUID:

TOTAL KILL PHASAR CORPORATION
PRODUCT 910 P.0. BOX 5123

EPA 10292-7 DEARBORN, MI 48128
(313) 5638000

AMBUSH HERBICIDE FRAMAR INDUSTRIAL PRODUCTS
EPA REGISTERED 1435 MORRIS AVE.

UNION, NJ 07083
(800)  526-4924

ROAD AND SITE MATERIALS SHALL CONFORM TO STATE AND LOCAL DOT
SPECIFICATIONS FILL MATERIAL (UNLESS OTHERWISE NOTED) — ACCEPTABLE .
SELECT FILL SHALL BE IN ACCORDANCE WITH STATE DEPARTMENT OF HIGHWAY
AND TRANSPORTATION STANDARD SPECIFICATIONS.

SOIL. STABILIZER FABRIC SHALL BE MIRAFI 500X.

Al - EX

1. INSPECTIONS: LOCAL BUILDING INSPECTORS SHALL BE NOTIFIED NO LESS THAN 48 HOURS
IN ADVA/L\‘COENOF CONCRETE POURS, UNLESS OTHERWISE SPECIFIED BY JURISDICTION
2. PREF’AR Tl

B.

C.
D.

3. INSTALLATION
A.

4. FIELD QU
ASTM D-

CLEAR BRUSH AND DEBRIS FROM LEASE AREA AND UNDERGROUND UTILITY
EASEMENTS AS REQUIRED FOR CONSTRUCTION.

UNLESS OTHERWISE INSTRUCTED BY LESSEE, TRANSPORT ALL REMOVED TREES,
BRUSH AND DEBRIS FROM THE PROPERTY TO AN AUTHORIZED LANDFILL.
PRIOR TO PLACEMENT OF FILL OR BASE MATERIALS, ROLL THE SOIL.

WHERE UNSTABLE SOIL. CONDITIONS ARE ENCOUNTERED, LINE THE AREAS WITH
STABILIZER MAT PRIOR TO PLACEMENT OF FILL OR BASE MATERIAL.

CLEAR EXCESS SPOILS, IF ANY, FROM JOB SITE AND DO NOT SPREAD BEYOND
THE LIMITS OF PROJECT AREA UNLESS AUTHORIZED BY PROJECT MANAGER AND
AGREED TO BY LANDOWNER.

PLACE FILL OR STONE IN SIX INCH (8”) MAXIMUM LIFTS, AND COMPACT BEFORE
PLACING NEXT LIFT.

APPLY SEED, FERTILIZER, AND STRAW COVER TO ALL OTHER DISTURBED AREAS,
DITCHES, AND- DRAINAGE SWALES, NOT OTHERWISE RIPRAPPED.

APPLY SEED AND FERTILIZER TO SURFACE CONDITIONS WHICH WILL ENCOURAGE
gOﬁ)_TING. RAKE AREAS TO BE SEEDED TO EVEN THE SURFACE AND LOOSEN THE
OlL.

SOW SEED IN TWO DIRECTIONS IN TWICE THE QUANTITY RECOMMENDED BY THE
SEED PRODUCER.

ENSURE GROWTH OF SEEDED AND LANDSCAPED AREA, BY WATERING, UP TO THE
POINT OF RELEASE FROM THE CONTRACT. CONTINUE TO REWORK THE BARE
AREAS UNTIL COMPLETE COVERAGE IS OBTAINED.

ALITY CONTROL: COMPACT SOILS TO MAXIMUM DENSITY IN ACCORDANCE WITH
1557, AREAS OF SETTLEMENT WILL BE EXCAVATED AND REFILLED AT

CONTRACTOR'S EXPENSE. INDICATE PERCENTAGE OF COMPACTION ACHIEVED ON AS—BUILT
DRAWINGS.
5. PROTECTION

A

PROTECT SEEDED AREAS FROM EROSION BY SPREADING STRAW TO A UNIFORM
LOOSE DEPTH OF 1-2 INCHES, STAKE AND TIE DOWN AS REQUIRED. USE OF
EROSION CONTROL MESH OR MULCH NET WILL BE AN ACCEPTABLE ALTERNATE.
PROTECT ALL EXPOSED AREAS AGAINST WASHOUTS AND SOIL EROSION. PLACE
STRAW BALES AT THE INLET APPROACH TO ALL NEW OR EXISTING CULVERTS.
WHERE THE SITE OR ROAD AREAS HAVE BEEN ELEVATED IMMEDIATELY ADJACENT
TO THE RAIL LINE, STAKE EROSION CONTROL FABRIC FULL LENGTH IN THE SWALE
TO PREVENT CONTAMINATION OF THE RAIL BALLAST. ALL EROSION CONTROL
METHODS SHALL CONFORM TO APPLICABLE BUILDING CODE REQUIREMENTS.
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10.

ELECTRICAL

CONTRACTOR SHALL REVIEW THE CONTRACT DOCUMENTS PRIOR TO ORDERING THE

ELECTRICAL EQUIPMENT AND STARTING THE ACTUAL CONSTRUCTION. CONTRACTOR SHALL

ISSUE A WRITTEN NOTICE OF ALL FINDINGS TO THE ARCHITECT/ENGINEER LISTING ANY

DISCREPANCIES OR CONFLICTING INFORMATION.

ELECTRICAL PLANS, DETAILS AND DIAGRAMS ARE DIAGRAMMATIC ONLY. VERIFY EXACT

|INOCATION'S AND MOUNTING HEIGHTS OR ELECTRICAL EQUIPMENT WITH OWNER PRIOR TO
STALLATION.

EACH CONDUCTOR OF EVERY SYSTEM SHALL BE PERMANENTLY TAGGED IN EACH

PANELBOARD, PULLBOX, JUNCTION BOX, SWITCH BOX, ETC. THE TYPE OF TAGGING

METHODS SHALL BE IN COMPLIANCE WITH OCCUPATIONAL SAFETY AND HEALTH

ADMINISTRATION (0.S.H.A.)

ALL MATERIALS AND EQUIPMENT SHALL BE NEW AND IN GOOD WORKING CONDITION WHEN

INSTALLED AND SHALL BE OF THE BEST GRADE AND OF THE SAME MANUFACTURER

THROUGHOUT FOR EACH CLASS OR GROUP OF EQUIPMENT. MATERIALS SHALL BE LISTED

"U.L." WHERE APPLICABLE. MATERIALS SHALL MEET WITH APPROVAL OF ALL GOVERNING

BODIES HAVING JURISDICTION. MATERIALS SHALL BE MANUFACTURED IN ACCORDANCE WITH

APPLICABLE STANDARDS ESTABLISHED BY ANSI, NEMA, NBFU AND "U.L." LISTED.

ALL CONDUIT SHALL HAVE A PULL CORD.

PROVIDE PROJECT MANAGER WITH ONE SET OF COMPLETE ELECTRICAL "AS INSTALLED”

DEAWINGS AT THE COMPLETION OF THE JOB, SHOWING ACTUAL DIMENSIONS, ROUTINGS,

AND CIRCUITS.

ALL CIRCUIT BREAKERS, FUSES AND ELECTRICAL EQUIPMENT SHALL HAVE AN INTERRUPTING

SHORT CIRCUIT CURRENT TO WHICH THEY MAY BE SUBJECTED, AND A MINIMUM OF 10,000

Al.C. )

THE ENTIRE ELECTRICAL INSTALLATION SHALL BE GROUNDED AS REQUIRED BY IBC, NEC

AND ALL APPLICABLE CODES.

PATCH, REPAIR AND PAINT ANY AREA THAT HAS BEEN DAMAGED IN THE COURSE OF THE

ELECTRICAL WORK,

PLASTIC PLATES FOR ALL SWITCHES, RECEPTACLES, TELEPHONE AND BLANKED OUTLETS

SHALL HAVE ENGRAVED LETTERING WHERE INDICATED ON THE DRAWINGS. WEATHERPROOF

RECEPTACLES SHALL HAVE SIERRA #WPD—8 LIFT COVERPLATES.

SERVICE AND DISTRIBUTION

WIRE AND CABLE CONDUCTORS SHALL BE COPPER, 600V, TYPE THHN OR THWN, WITH A
MIN. SIZE OF #12 AWG, COLOR CODED.

METER SOCKET AMPERES, VOLTAGE, NUMBER OF PHASES SHALL BE NOTED ON THE
DRAWINGS. MANUFACTURED BY MILBANK OR APPROVED EQUAL, AND SHALL BE UTILITY
COMPANY APPROVED.

CONDUIT:

A. RIGID CONDUIT SHALL BE U.L. LABEL GALVANIZED ZINC COATED WITH GALVANIZED
ZINC INTERIOR AND SHALL BE USED WHEN INSTALLED IN OR UNDER CONCRETE
SLABS, IN CONTACT WITH THE EARTH, UNDER PUBLIC ROADWAYS, IN MASONRY
WALLS OR EXPOSED ON BUILDING EXTERIOR. RIGID CONDUIT IN CONTACT WITH
EARTH SHALL BE 1/2 LAPPED WRAPPED WITH HUNTS WRAP PROCESS NO. 3.

B. FLEXIBLE METALLIC CONDUIT SHALL HAVE U.L. LISTED LABEL AND MAY BE USED
WHERE PERMITTED BY CODE. FITTINGS SHALL BE "JAKE” OR "SQUEEZE" TYPE. ALL
FLEXIBLE CONDUITS SHALL HAVE FULL LENGTH GROUND WIRE.

C. IT IS REQUIRED AND WILL BE THE RESPONSIBILITY OF THE ELECTRICAL
CONTRACTOR TO NOTIFY 811 OR OTHER SUCH UTILITY LOCATING AGENCY 3 DAYS
BEFORE DIGGING.

CONTRACTOR TO COOQRDINATE WITH UTILITY COMPANY FOR CONNECTION OF TEMPORARY AND
PERMANENT POWER TO THE SITE. THE TEMPORARY POWER AND ALL HOOKUP COSTS ARE
TO BE PAID BY THE -CONTRACTOR.
ALL ELECTRICAL EQUIPMENT SHALL BE LABELED WITH PERMANENT ENGRAVED PLASTIC
LABELS WITH WHITE ON BLUE BACKGROUND LETTERING (MINIMUM LETTER HEIGHT SHALL BE
ONE FOURTH INCH (1/4"). NAMEPLATES SHALL BE FASTENED WITH STAINLESS STEEL
SCREWS, NOT ADHESIVE.
UPON COMPLETION OF WORK, CONTINUITY, SHORT CIRCUIT, AND FALL POTENTIAL
GROUNDING TESTS BY AN INDEPENDENT TESTING SERVICE ENGAGED BY THE CONTRACTOR
SHALL BE SUBMITTED FOR APPROVAL. SUBMIT TEST REPORTS TO PROJECT MANAGER.
CLEAN PREMISES OF ALL DEBRIS RESULTING FROM WORK AND LEAVE WORK IN A
COMPLETE AND UNDAMAGED CONDITION.
GROUNDING ELECTRODE SYSTEM
A. PREPARATION
1. SURFACE PREPARATION: ALL CONNECTIONS SHALL BE MADE TO BARE METAL.
ALL PAINTED SURFACES SHALL BE FIELD INSPECTED AND MODIFIED TO
ENSURE PROPER CONTACT. NO WASHERS ARE ALLOWED BETWEEN THE ITEMS
BEING GROUNDED. ALL CONNECTIONS ARE TO HAVE A NON-OXIDIZING AGENT
APPLIED. PRIOR TO INSTALLATION.
2. IF CONDUCTORS MUST RUN THROUGH CONDUIT, BOTH ENDS OF CONDUIT
SHALL BE GROUNDED. SEAL BOTH ENDS OF CONDUIT WITH SILICONE CAULK.
B. EXTERNAL CONNECTIONS
1. ALL BURIED GROUNDING CONNECTIONS SHALL BE MADE BY THE
EXOTHERMIC WELD PROCESS. CONNECTIONS SHALL INCLUDE ALL CABLE
TO CABLE, SPLICES, TEE'S, CROSSES, ETC. ALL CABLE TO GROUND
RODS, GROUND ROD SPLICES AND LIGHTNING PROTECTION SYSTEMS
ARE TO BE AS INDICATED. ALL MATERIALS USED (MOLDS, WELDING
METAL, TOOLS, ETC.) SHALL BE BY "ULTRAWELD" AND INSTALLED PER
MANUFACTURER'S RECOMMENDED PROCEDURES.
2. ALL ABOVE GRADE GROUNDING AND BONDING CONDUCTORS SHALL BE
CONNECTED BY TWO HOLE CRIMP TYPE (COMPRESSION) CONNECTIONS
(EXCEPT FOR THE ACEG AND GROUND ROD). MECHANICAL
CONNECTIONS, FITTINGS OR CONNECTIONS THAT DEPEND SOLELY ON
SOLDER SHALL NOT BE USED. ALL CABLE TO CABLE CONNECTIONS
SHALL BE HIGH PRESSURE DOUBLE CRIMP TYPE CONNECTIONS.
CONNECTIONS TO STRUCTURAL STEEL SHALL BE EXOTHERMIC WELDS.

C.  GROUND RODS: ALL GROUND RODS SHALL BE 5/B—INCH DIAMETER X 10'-0"
LONG "COPPERWELD" OR APPROVED EQUAL, OF THE NUMBER AND. LOCATIONS
INDICATED. GROUND RODS SHALL BE DRIVEN FULL LENGTH VERTICAL IN
UNDISTURBED EARTH.

D.  GROUND CONDUCTORS: ALL GROUND CONDUCTORS SHALL BE STANDARD
TINNED SOLID. BARE COPPER ANNEALED, AND OF SIZE INDICATED ON

. ESégIINGS UNLESS OTHERWISE NOTED.

1. LUGS SHALL BE 2—~HOLE, LONG BARREL, STRAND COPPER UNLESS
OTHERWISE SPECIFIED IN THE CONTRACT DOCUMENTS. LUGS SHALL BE
THOMAS AND BETTS SERIES #54.___BE OR EQUIVALENT

A 535 MCM DLO 54880BE
B. 262 MCM DLO 54872BE
c. #1/0 DLO 54862BE
D.  #4/0 THWN AND BARE  54866BE
E. #2/0 THWN 54862BE
F. #2 THHN 54207BE
G. #6 DLO 54205BE

2. WHEN THE DIRECTION OF THE CONDUCTOR MUST CHANGE, IT SHALL
BE DONE GRADUALLY. THE CURVATURE OF THE TURN SHALL BE DONE
IN ACCORDANCE WITH THE FOLLOWING CHART:

MINIMUM_BENDING
GROUNDING CONDUCTOR SIZE RADIUS TO INSIDE EDGE
NO. 6 AWG TO NO. 4 AWG 6 INCHES
NO. 2 AWG TO NO 1/0 AWG 8 INCHES
NO. 2/0 AWG TO 4/0 AWG 12 INCHES
250 MCM TO 750 MCM 24 INCHES

8. GROUNDING RESISTANCE TEST REPORT: UPON COMPLETION OF THE TESTING FOR EACH
SITE, A TEST REPORT SHOWING RESISTANCE IN OHMS MUST BE SUBMITTED. TWO (2)
SETS OF TEST DOCUMENTS FROM THE INDEPENDENT TESTING SERVICE ARE TO BE
BOUND AND SUBMITTED WITHIN ONE (1) WEEK OF WORK COMPLETION.

POLES, POSTS., AND STANDARDS
SELF (¢}

1. GENERAL
A, LIGHTNING ROD AND EXTENSION PIPE INCLUDING ALL APPURTENANCES, TO BE

FURNISHED BY OWNER, IF REQUIRED.

B.  GROUNDING: GROUND METAL POLES WITH A MINIMUM OF #2 AWG TINNED
SOLID BARE COPPER CONDUCTOR CADWELDED TO TOWER BASE PLATE.

TELECOMMUNICATIONS WIRING COMPONENTS
(COAXIAL ANTENNA CABLE)

ALL MATERIALS, PRODUCTS OR PROCEDURES INCORPORATED INTO WORK
SHALL BE NEW AND OF STANDARD COMMERCIAL QUALITY.

B. ALL MATERIALS AND PRODUCTS SPECIFIED IN THE CONTRACT DOCUMENTS
MATERIALS: SHALL BE SUPPLIED BY THE CONTRACTOR UNLESS NOTED OTHERWISE.

A. COAXIAL CABLE:
INSTALL COAXIAL CABLE AND TERMINATIONS BETWEEN ANTENNAS
AND EQUIPMENT PER MANUFACTURER'S RECOMMENDATIONS WITH
COAXIAL CABLES SUPPORTED AT NO MORE THAN 3'-0" O.C.
WEATHERPROOF ALL CONNECTORS BETWEEN THE ANTENNA AND
EQUIPMENT PER MANUFACTURER'S REQUIREMENTS. TERMINATE ALL
COAXIAL CABLE THREE FEET (3') IN EXCESS OF EQUIPMENT
LOCATION UNLESS OTHERWISE STATED.
2. LENGTHS LESS THAN OR EQUAL TO 100 FEET SHALL BE 7/8".
ANTENNA AND COAXIAL CABLE GROUNDING
A, ALL COAXIAL CABLE GROUNDING KITS ARE TO BE INSTALLED ON STRAIGHT
RUNS OF COAXIAL CABLE (NOT WITHIN BENDS)
COAXIAL CABLE IDENTIFICATION
A. TO PROVIDE EASY IDENTIFICATION AND UNIFORM MARKING OF ANTENNA
CABLING PLASTIC TAGS SHALL BE USED AT THE FOLLOWING LOCATIONS:
FIRST LOCATION IS AT THE END OF THE COAX NEAREST THE
ANTENNA (WHERE THE COAXIAL CABLE AND JUMPER ARE
CONNECTED).
2. SECOND LOCATION IS AT END OF THE COAX NEAREST THE
EQUIPMENT.
B. USE ANDREW CABLE TIES (PT.# 27290) TO SECURE IDENTIFICATION TAGS.
1. TESTING: LESSEE SHALL PROVIDE AN INDEPENDENT TESTING
AGENCY TO PERFORM THE COAXIAL SWEEP TEST & REPORT. THE
CONTRACTOR IS TO PROVIDE ONE CLIMBER/QUALIFIED PERSONNEL
TO ASSIST IN ANY REPAIRS AND WEATHERPROOFING ONCE THE
TEST IS COMPLETE. THE CONTRACTOR IS TO PROVIDE LESSEE WITH
A MINIMUM OF 48 HOURS NOTICE PRIOR TO THE TIME OF THE
SWEEP TEST.

GENERAL
A
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PLAN NOTES:

. PLANS DEPICTED ARE GENERAL GUIDELINES FOR TEMPORARY TRAFFIC CONTROL PLANS (TCP) TO INCLUDE PEDESTRIAN AND WORKER SAFETY.

CONTRACTOR IS REQUIRED TO HAVE PREPARED A SITE-SPECIFIC TCP FOR REVIEW AND APPROVAL BY THE HIGHWAY AUTHORITY HAVING JURISDICTION.

IF REQUIRED, THE FIRM PREPARING THE TCP SHALL' BE AUTHORIZED OR CERTIFIED BY THE AUTHORITY HAVING JURISDICTION.
. EXTEND CHANNELIZATION DEVICES INTO SHOULDER WHERE APPLICABLE.

. DISTANCES AS INDICATED IN TABLE 1 SHOULD BE INCREASED FOR CONDITIONS THAT WOULD AFFECT STOPPING

DISTANCE SUCH AS DOWNGRADES OR' LIMITED SIGHT DISTANCES. DISTANCES CAN BE DECREASED FOR LOW-SPEED (RESIDENTIAL)
AREAS WITH APPROVAL BY THE AUTHORITY HAVING JURISDICTION, NIGHT—TIME WORK IS PROHIBITED UNLESS IT IS REQUIRED

AS A CONDITION. OF APPROVAL BY THE HIGHWAY AND LOCAL AUTHORITY HAVING JURISDICTION.

4. SHOULDER TAPERS SHOULD BE 1/3 OF THE ON—STREET TAPER LENGTH.

5. MAINTAIN A MINIMUM LANE WIDTH OF 10'.

PROJECT NO: - ER800201
) .
" z t 0 t «a DRAWN BY: M. DULLATE
20 Exg Cxeg 1 .
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U %5 22 PARKING & WORK AREA TABLE 1 V?\
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2 DISTANCE
sl BETWEEN TAPER BUFFER N
(MPH) SIGNS , N '
A B C L _(SEE NOTE) \/
15 1000 | _100° | 100" 45' 100° <</
20 700" | _100° | 100" 80" 115’ Q\
25 100° | _100° | 100° 125 155 Q
30 200° | 200° | 200" 180° 200"
35 2000 | 200' | 200° 245 250"
40 350° | 350' | 350 320 305 PERSON, UNLESS THEY. ARE AGTING UNDER THE
45 350’ 350" 350’ 540 360 DIRECT’I‘ON OF A LICENSED PROFESSIONAL~
50 5000 5000 500» 600' 4251 ENGINEER, TO ALTER THIS DOCUMENT
55 500' | 500° | 500 660’ 495’ . , - \
60 500' | 500' | 500’ 720° 570" WAQ0XSDB5B
65 500° | 500° | 500° 780" 645" 9MDB001751
NOTES: MAIN ST &,
A) DISTANCES IN FEET UNLESS OTHERWISE NOTED. 4TH ST
B) CONTRACTOR TO VERIFY EXISTING SPEED LIMIT. LAUREL, MD 20707
C) DISTANCES SHOWN ARE NOT VALID FOR LIMITED ACCESS UTILITY POLE
HIGHWAYS. CONSULT STATE DOT MANUAL FOR DISTANCES.| | \ J
D) ADJUST DISTANCES TO COMPLY WITH REQUIREMENT OF - “
THE STATE OR LOCAL HIGHWAY AUTHORITY HAVING SHEET TITLE
JURISDICTION. SEE NOTE 1, SHEET 6.1.
E) TAPER LENGTHS SHOWN BASED ON. 12 LANE WIDTH. TRAFFIC CONTROL PLAN
SEE NOTE 18, SHEET 6.1.
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JRAFFIC CONTROL GENERAL NOTES

10.

12.

13.

14,

18.

18.

17.

18.

ALL TEMPORARY TRAFFIC CONTROL SIGNAGE, LAYOUTS

AND PROCEDURES SHALL COMPLY WITH LOCAL

JURISDICTIONAL REQUIREMENTS AND MANUAL OF UNIFORM TRAFFIC

CONTROL DEVICES (MUTCD), LATEST EDITION, WHICHEVER IS MORE STRINGENT.

PRIOR TO ANY ROAD CONSTRUCTION, TRAFFIC CONTROL SIGNS AND
DEVICES SHALL BE IN PLACE. '

TRAFFIC CONTROL DEVICES FOR LANE CLOSURES INCLUDING SIGNS,

CONES, BARRICADES, ETC. SHALL BE PLACED AS SHOWN ON PLANS.
SIGNS SHALL NOT BE PLACED WITHOUT ACTUAL LANE CLOSURES AND
SHALL BE IMMEDIATELY REMOVED UPON REMOVAL OF THE CLOSURES.

SELECTION, PLACEMENT, MAINTENANCE, AND PROTECTION OF TRAFFIC,
PEDESTRIANS, AND WORKERS SHALL BE IN ACCORDANCE WITH THE
MANUAL OF UNIFORM TRAFFIC CONTROL DEVICES (MUTCD) — PART VI
"TEMPORARY TRAFFIC CONTROL", AND LOCAL JURISDICTIONAL
REQUIREMENTS UNLESS OTHERWISE NOTED IN THE PLANS AND
SPECIFICATIONS, AND SHALL BE APPROVED BY THE APPROPRIATE
HIGHWAY AUTHORITY HAVING JURISDICTION.

ADVANCE WARNING SIGNS, DISTANCES, AND TAPER LENGTHS MAY BE
EXTENDED TO ADJUST FOR REDUCED VISIBILITY DUE TO HORIZONTAL
AND VERTICAL CURVATURE OF THE ROADWAY AND FOR ACTUAL
TRAFFIC SPEEDS IF IN EXCESS OF POSTED SPEED LIMITS.

TAPERS SHALL BE LOCATED TO MAXIMIZE THE VISIBILITY OF THEIR
TOTAL LENGTH.

CONFLICTING OR NON—OPERATING SIGNAL INDICATIONS ON THE
EXISTING TRAFFIC SIGNAL SYSTEMS SHALL BE BAGGED OR COVERED.

ALL EXISTING ROAD SIGNS, PAVEMENT MARKINGS AND/OR PLOWABLE
PAVEMENT REFLECTORS WHICH CONFLICT WITH THE PROPOSED TRAFFIC
CONTROL PLAN SHALL BE COVERED, REMOVED, OR RELOCATED. ALL
TRAFFIC CONTROL DEVICES SHALL BE RESTORED TO MATCH
PRE~-CONSTRUCTION CONDITION AFTER COMPLETION OF WORK,

CONTRACTOR SHALL CONTACT LOCAL AUTHORITY HAVING HIGHWAY
JURISDICTION AND PROVIDE ADDITIONAL "FLAGMEN" OR POLICE
SUPERVISION, IF REQUIRED.

ALL EXCAVATED AREAS WITHIN OR ADJACENT TO THE ROADWAY
SHALL BE BACKFILLED AND PLACED ON A MINIMUM 6H:1V SLOPE
PRIOR TO END OF EACH WORK DAY. OTHER EXCAVATED AREAS
WITHIN THE CLEAR ZONE ARE TO BE EITHER BACKFILLED OR
PRECAST CONCRETE CURB BARRIER CONSTRUCTION BARRIER SET
TEMPORARILY IN PLACE TO SHIELD VEHICULAR AND PEDESTRIAN
TRAFFIC.

WHERE DICTATED BY LOCAL CONDITIONS, THE CONTRACTOR SHALL
MAKE PROVISIONS FOR MAINTAINING PEDESTRIAN AND WORKER
CROSSING LOCATIONS IN ACCORDANCE WITH ALL APPLICABLE CODES
AND OSHA REQUIREMENTS.

CONSTRUCTION ZONE SPEED LIMIT IF REDUCED FROM POSTED LIMITS
SHALL BE IN ACCORDANCE WITH MUTCD AND WILL BE DETERMINED
BY THE AUTHORITY HAVING JURISDICTION.

THERE SHALL BE NO WORKERS, EQUIPMENT, OR OTHER VEHICLES IN
THE BUFFER SPACE OR THE ROLL AHEAD SPACE.

DRIVEWAYS AND/OR SIDE STREETS ENTERING THE ROADWAY AFTER
THE FIRST ADVANCE WARNING SIGN SHALL BE PROVIDED WITH AT
LEAST ONE W20-1 SIGN (ROAD WORK AHEAD) AS A MINIMUM.

CONES MAY BE SUBSTITUTED FOR DRUMS AND INSTALLED UPON THE
APPROVAL OF THE AUTHORITY HAVING JURISDICTION PROVIDED THEY
COMPLY WITH MUTCD.

THE SPACING: BETWEEN CONES, TUBULAR MARKERS, VERTICAL PANELS,
DRUMS, AND BARRICADES SHOULD NOT EXCEED A DISTANCE IN FEET EQUAL
TO 1.0 TIMES THE SPEED LIMIT IN MPH WHEN USED FOR TAPER
CHANNELIZATION, AND A DISTANCE IN FEET EQUAL TO 2.0 TIMES THE SPEED
LIMIT IN MPH WHEN USED FOR TANGENT CHANNELIZATION.

WHEN CHANNELIZATION DEVICES HAVE THE POTENTIAL OF LEADING VEHICULAR

TRAFFIC OUT OF THE INTENDED VEHICULAR TRAFFIC SPACE, THE CHANNELIZATION

DEVICES SHOULD BE EXTENDED A DISTANCE IN FEET OF 2.0 TIMES THE SPEED
LIMIT IN MPH BEYOND THE DOWNSTREAM END OF THE TRANSITION AREA.

TAPER LENGTHS ARE CALCULATED AS FOLLOWS:
L= WsS?/60 (40 MPH AND HIGHER) OR L2= WS (OVER 40 MPH),
WHERE W= OFFSET WIDTH (FT), S= TRAFFIC SPEED (MPH).
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Village of Wesley Hills

RIGHT-OF-WAY USE AGREEMENT

HIS RIGHT-OF-WAY USE AGREEMENT (this “Use Agreement”) is dated as of
l , 2016(the “Effective Date”), and entered into by and between the VILLAGE
OF WESLEY HiLLS, a New York municipal corporation (the “ Village”), and CROWN CASTLE NG East

LLC ("Crown Castle”) a Delaware limited liability company.

RECITALS

A. Crown Castle owns, maintains, operates and controls, in accordance with regulations
promulgated by the Federal Communications Commission and the New York State Public Service
Commission, a fiber-based telecommunications Network or Networks (as defined below) serving Crown
Castle’s wireless carrier customers and utilizing microcellular optical converter Equipment (as defined
below)certified by the Federal Comununications Commission.

B. For purpose of operating the Network, Crown Castlewishes to locate, place, attach, install,
operate, control, maintain, upgrade and enhance Equipment in the Public Way (as defined below) on
facilities owned by the Village, as well as on facilities owned by third parties therein.

AGREEMENT

Now, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree to the following covenants, terms, and conditions:

1 DsrINITIONS. The following definitionsshall apply generally to the provisions of this Use Agreement
1.1Village. (*Village”)shall mean the Village of Wesley Hills, New York.

1.2 Crown Castle. " Crown Castle” shall mean Crown Castle NG East LLC, a Delaware limited liability
company, and its lawful successors, assigns, and transferees.

1.3 Decorative Streetlight Pole. “Decorative Streetlight Pole” shall mean any streetlight pole that
incorporates artistic design elements not typically found in standard steel or aluminum streetlight
poles.

1.4 Equipment. “Equipment” means the optical converters, DWDM and CWDM multiplexers,
antennae, fiber optic cables, wires, and related equipment, whether referred to singly or collectively,
to be installed and operated by Crown Castle hereunder.

1.5Fee. “Fee” means any assessment, license, charge, fee, imposition, tax, or levy of general
application to entities doing businessin the Village lawfully imposed by any governmental body (but
excluding any utility users’ tax, franchise fees, communications tax, or similar tax or fee).

1.6 Gross Revenue. *Gross Revenue” shall mean and include all recurring revenues received by
Crown Castle for the provision of RF telecommunications transportservices, either directly by Crown
Castle or indirectly through a reseller, if any, to customers of such services wholly consummated
within the Village. Gross Revenue shall not include any revenues received by Crown Castle for the
construction of network facilities in the Village. “ Adjusted Gross Revenue” shall include offset for.
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(a) sales, ad valorem, or other types of “add-on” taxes, levies, or fees calculated by gross receipts or
gross revenues which mighthave to be paid to or collected for federal, state, or local government
(exclusive of the Right-of-Way Use Fee paid to the Village provided herein); (b) retail discounts or
other promotions; {c) non-collectable amounts due Crown Castle or its customers; (d) refunds or
rebates; and (e) non-operating revenues such asinterestincome or gain from the sale of an asset.

1.7ILEC. “ILEC” meansthe Incumbent Local Exchange Carrier that provides basic telephone services,
among other telecommunications services, to theresidents of the Village.

1.8 Installation Date. “Installation Date” shall meanthe date thatthe first Equipmentis installed by
Crown Castle pursuant to this Use Agreement.

1.9 Laws. “Laws” means any and all statutes, constitutions, ordinances, resolutions, regulations,
judicial decisions, rules, tariffs, administrative orders, certificates, orders, or other requirements of the
Village or other governmental agency having jointorseveraljurisdiction over the parties to this Use
Agreement.

1.10 Municipal Facilities. “Municipal Facilities” means Village-owned Streetlight Poles, Deconative
Streetlight Poles, lighting fixtures, electroliers, or other Village-owned structures located within the
Public Way and may refer to such facilities in the singular or plural, as appropriate to the contextin
whichused.

1.11 Network. “Network” or collectively “ Networks” means one or more of the neutral-host, protocol-
agnostic, fiber-based optical converter networks operated by Crown Castle to serve its wireless carrier
customers in the Village.

1.12 Public Way. “Public Way” means the space in, upon, above, along, across, and over the public
streets, roads, highways, lanes, courts, ways, alleys, boulevards, sidewalks, bicycle lanes, and places,
including all public utility easements and public service easements as the same now or may hereafter
exist, thatare under thejurisdictdon of the Village. This term shallnot includestate, county or federal
rights of way or any property owned by any personor entity otherthan the Village, exceptas provided
by applicable Laws or pursnant to an agreement between the Villageand any such person orentity.

1.13 PSC. “PSC” means the New York State Public Service Commission.

1.14 Services. "Services” means the RF transport and other telecommunications services provided

through the Network by Crown Castle to its wireless carrier customers pursuant to one or more tariffs
filed with and regulated by the PSC.

1.15 Streetlight Pole. “StreetlightPole” shall meanany standard-design concrete, fiberglass, metal, or
wooden pole used for streetlighting purposes.

2 TEerM. This Use Agreementshall beeffectiveas of the Effective Dateand shallextend fora termof ten
(10) years commencing on the Effective Date, unless it is earlier terminated by either party in accordance
with the provisions herein. The term of this Use Agreement shall be renewed automatically for three @)
successive terms of five (5) years each on thesame terms and conditions as set forth herein, unless Crown
Castle notifies the Village of its intention not to renew not less than thirty (30) calendar days prior to
commencementof therelevantrenewal term.

3 Scork OF USE AGREEMENT. Any and all rights expressly granted to Crown Castle under this Use
Agreement, which shall beexercised at Crown Castle’s sole costand expense, shall be subject to the prior
and continuing right of the Village under applicable Laws to use any and all parts of the Public Way
exclusively or concurrently with any other person or entity and shall be further subject to all deeds,
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easements, dedications, conditions, covenants, restrictions, encumbrances, and claims of title of recoxd
which may affect the Public Way. Nothing in this Use Agreement shall be deemed to grant, convey, create,
or vestin Crown Castlea real property interestin land, including any fee, leasehold interest, or easement.
Any work performed pursuant to the rights granted under this Use Agreement shall be subject to the
reasonable prior review and approval of the Village except that it is agreed that no zoning or planning
board permit, variance, conditional use permit or site plan permit, or their equivalent under the City’s
ordinances, codes or laws, shall be required for the installation of Crown Castle’s Equipment installed in
the Public Way and/or on Municipal Facilities, unless sucha processhas been required for the placement
of all communications facilities and equipment in the Public Way by all other telecommunications
providers, including butnotlimited to the ILECand local cable providei(s).

3.1 Attachment to Municipal Facilities. The Villagehereby authorizes and permits Crown Castle fo
enter upon the Public Way and to locate, place, attach, install, operate, maintain, control, remove,
reattach, reinstall, relocate, and replace Equipment in or on Municipal Facilities for the purposes of
operating the Network and providing Services. In addition, subjectto the provisions of§ 4.5 below,
Crown Castle shall have the right to draw electricity for the operation of the Equipment from the
power source associated with each such attachment to Municipal Facilities.

3.2 Attachment to Third-Party Property. Subject to obtaining the permission of the owner(s) of the
affected property, the Village hereby authorizes and permits Crown Castle to enter upon the Public
Way and to attach, install, operate, maintain, remove, reattach, reinstall, relocate, and replace such
number of Equipment in or on poles or other structures owned by public utility companies or other
property owners located within the Public Way as may be permitted by the public ufility company or
property owner, as the case may be. Where third-party property is notavailable for attachment of
Equipment, Crown Castle may install its own utility poles in the Public Way, consistent with the
requirements that the Village imposes on similar installations made by other utilities that use and
occupy the Public Way.

3.3 Preference for Municipal Facilities. Inany situationwhere CrownCastle has a choice of attaching
its Equipment to either Municipal Fadilities or on Municipal Property or third-party-owned property
in the Public Way, Crown Castle agrees to attach to the Municipal Facilities, provided that (i) such
Municipal Facilities are at least equally suitable functionally for the operation of the Network and
(ii) therental fee and installation costs associated withsuch attachment over the length of the termare
equal to or less than the fee or costto Crown Castleof attaching to the alternative third -party-owned

property.

3.4 No Interference. Crown Castlein the performance andexercise of its rights and obligations under
this Use Agreementshall notinterfere in any manner with the existence and operation of any and all
publicand privaterights of way, sanitary sewers, water mains, storm drains, gas mains, poles, zerial
and underground electrical and telephone wires, electroliers, cable television, and other
telecommunications, utility, or municipal property, without the express writtenapproval of theowner
or owners of the affected property or properties, exceptas permitted by applicable Laws or this Use
Agreement. The Village agrees to require the inclusion of the same or a similar prohibition on
interferenceas thatstated abovein all agreements and franchises the Village may enter into after the
Effective Date with other information or communications providersandcarriers.

3.5 Compliance with Laws. Crown Castle shall comply with allapplicable Laws in the exercise and
performance ofits rights and obligations under this Use Agreement.
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4 COMPENSATION; UTILITY CHARGES. Crown Castle shall be solely responsible for the payment of all

lawful Fees in connection with Crown Castle’s performance under this Use Agreement, including those set
forth below.

4.1 Annual Fee. In order to compensate the Village for Crown Castle’s entry upon and deployment
within the Public Way and as compensa tion for the use of Municipal Fadilities, Crown Castle shall pay
to the Village an annual fee (the “ Annual Fee”) in the amountof Five Hundred Dollars ($500.00) for
the use of each Municipal Facility, if any, upon which Equipmenthas been installed pursuantto this
Use Agreement. The aggregate Annual Fee with respectto each year of the term shall bean amount
equal to the number of Municipal Facilitiesupon whichEquipmentis installed during the preceding
twelve (12) months multiplied by the Annual Fee, prorated as appropriate, and shall be due and
payable not later than forty-five (45) days after each anniversary of the Effective Date. The Village
represents and covenants that the Village owns all Municipal Facilities for the use of which it is
collecting from Crown Castle the AnnualFee pursuantto this § 4.1.

4.11 CPI Adjustent. Effectivecommencing on the fifth (5th) anniversary of the Installation Date
and continuing on each fifth (5th) anniversary thereafter during the term, the Annual Fee with
respect to the ensuing five-year period shall be adjusted by a percentage amount equal to the
percentage change in the U.S. Department of Labor, Bureau of Labor Statistics Consumer Price
Index (All Items, All Urban Consumers, 1982-1984=100) which occurred during the previous
five-year period for the New York-Northern New Jersey-Long Island, NY-NJ-PA Metropolitan
Statistical Area (MSA).

4.2 Right-of-Way Use Fee. In order to compensate the Village for Crown Castle’s entry upon and
deploymentof Equipment within the Public Way and on Village-owned Property, Crown Castle shall
pay to the Village, on anannual basis, anamountequal to five percent (5 %) of Adjusted Gross Revenues
(the “Right-of-Way Fee”). The Right-of-Way Fee shallbe payable for the period commencing with the
Effective Dateand ending on the date of termination of this Use Agreement. CrownCastleshall make
any paymentof the Right-of-Way Fee that may be dueand owing within forty-five (45) days after the
first anniversary of the Effective Dateand within the same period after each subsequentanniversary
of the Effective Date. Within forty-five (45) days after the termination of this Use Agreement, the
Right-of-Way Fee shall be paid for the period elapsing since the end of the last calendar year for which
the Right-of-Way Feehas been paid. Crown Castleshall furnish to the Village with each payment of
the Right-of-Way Fee a statement, executed by an authorized officer of Crown Castle or his or her
designee, showing the amount of Adjusted Gross Revenues for the period covered by the payment. If
Crown Castle discoversanyerror in theamount of compensation due, the Village shall be paid within
thirty (30) days of discovery of the error or determination of the correct amount. Any overpayment
to the Village through error or otherwise shall be refunded or offset against the next payment due
Acceptance by the Village of any payment of the Right-of-Way Fee shallnotbe deemed to be a waiver
by the Village of any breach of this Use Agreement occurring prior thereto, nor shall the acceptance
by the Village of any such payments preclude the Village from later establishing thata larger amount
was actually dueor from collecting any balance due to the Village.

4.3 Accounting Matters. Crown Castle shall keep accurate books of account at its prindpal office in
Canonsburg, PA, or such other location of its choosing for the purpose of determining the amounts
due to the Village under §§4.1 and 4.2 above. The Village may inspect Crown Castle’s books of
account relative to the Village at any Crown Castle office within 50 miles of the Village at any time
during regular business hours on thirty (30) days’ prior writtennotice and may audit the books from
time to time at the Village's sole expense, butin each case only to the extentnecessary to confirm the
accuracy of payments due under § 4.1above. The Village agrees to hold in confidence any non-public
information itlearns from Crown Castle to the fullestextent permitted by Law.
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4.4 Most-Favored Municipality. Should Crown after the parties’ execution and delivery of this
Agreement enter into an attachment or franchise agreement with another municipality of the same
size or smaller than the Village in the same County, which agreement contains financial benefits for
such municipality which, taken as a wholeand balanced with the other terms of such agreement, are
in the Village’s opinion substantially superior to those in this Agreement, the Village shall have the
right to require that Crown modify this Use Agreement to incorporate the same or substanfially
similar superior benefits and such other terms and burdens by substitution, mutatis mutandis, of such
other agreementor otherwise.

4 5Electricity Charges. Crown Castle shall be solely responsible for the payment of all electrical utility
charges to the applicable utility company based upon the Equipment’ usage of electricity and
applicable tariffs.

5 ConsTRUCTION. Crown Castle shall comply with all applicable federal, State, and Village codes,
specifications, and requirements, if any, related to the construction, installation, operation, maintenance,
and control of Crown Castle’s Equipment installed in the Public Way and on Municipal Facilities in the
Village. Crown Castleshall notattach, install, maintain, or operateany Equipmentin or on the Public Way
and/ or on Municipal Facilities without the prior approval of the Village foreach location.

5.1 Obtaining Required Pernits. If the attachment, installation, operation, maintenance, or location of
the Equipment in the Public Way shall require any permits, Crown Castle shall, if required under
applicable Village ordinances, apply for the appropriate permitsand pay any standardand customary
permit fees, so long as the permit fees and process that the Village requests of Crown Castle are
functionally equivalent to the fees and the process thatare applied to the ILEC and/or the cable
provider(s). Inaddition, the Village agrees to process applications, if required, pursuant to the terms
of and within the timeframes provided by the FCC’s Declaratory Ruling, WT Docket No. 08-165, FCC
09-99, November 18,2009.

5.11 Modifications and Colocations. The Village agrees to process applications for upgrades,
modifications, colocations and other applicable requests, if application is required, pursuant to
the terms of Section 6409 of the Middle Class Tax Relief and Job Creation Act of 2012 (the
“Spectrum Act”) and the terms and timeframes provided by the FCC's Report and Order, WT
Docket No. 13-238, FCC14-153, October 17,2014, as respectively applicable.

5.2 Relocation and Displacement of Equipment. Crown Castle understands and acknowledges that
the Village may require Crown Castle to relocate one or more of its Equipmentinstallations. Crown
Castle shall at the Village's direction relocate such Equipment at Crown Castle’s sole costand expense,
whenever the Village reasonably determines that the relocation is needed for any of the following
purposes: (a) if required for the construction, completion, repair, relocation, or maintenance of a
Village project; (b) because the Equipmentis interfering with oradversely affecting proper operation
of Village-owned light poles, traffic signals, or other Municipal Facilities; or (c) to protector preserve
the public health or safety. In any such case, the Village shall use its best efforts to afford Crown Castle
a reasonably equivalent alternate location. If Crown Castle shall fail to relocate any Equipment as
requested by the Village within a reasonable time under the circumstances in accordance with the
foregoing provision, the Village shall be entitled to relocate the Equipmentat Crown Castle’s sole cost
and expense, without further notice to Crown Castle. To theextentthe Villagehas actualknowledge
thereof, the Village will attempt promptly to inform Crown Castle of the displacementor removal of
any poleon which any Equipmentis located.

5.3Damage to Public Way. Whenever the removal or relocation of Equipment is required or
permitted under this Use Agreement, and such removalor relocation shall cause the Public Way to be
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damaged, Crown Castle, atits sole costand expense, shallpromptly repair and return the Public Way
in which the Equipmentare located to a safeand satisfactory conditionin accordance withapplicable
Laws, normal wear and tear excepted. If Crown Castle does notrepair thesiteas justdescribed, then
the Village shall have the option, upon fifteen (15) days’ prior written notice to Crown Castle, to
perform or cause to be performed such reasonable and necessary work on behalf of Crown Castleand
to charge Crown Castlefor the proposed costs to be incurred or theactual costs incurred by the Village
at the Village's standard rates. Upon the receipt of a demand for payment by the Village, Crown
Castleshallpromptly reimburse the Village for such costs.

6 INDEMNIFICATION AND WAIVER. Crown Castle agrees to indenmify, defend, protect, and hold
harmless the Village, its Board of Trustees, officers, and employees from and against any and all claimns,
demands, losses, damages, liabilities, fines, charges, penalties, administrative andjudicial proceedingsand
orders, judgments, and all costs and expenses incurred in connection therewith, including reasonable
attorney’s fees and costs of defense (collectively, the “Losses”) directly or proximately resulting from
Crown Castle’s activitiesundertaken pursuant o this Use Agreement, exceptto the extentarising from or
caused by the negligence or willful misconduct of the Village, its Board of Trustees or board members,
officers, elected trustees, employees, agents, or contractors.

6.1 Waiver of Claims. Crown Castlewaives any andall claims, demands, causes of action, and rights
it may assert against the Village on account of any loss, damage, or injury to any Equipment or any
loss or degradation of the Services as a result of any event or occurrence which is beyond the
reasonable control of the Village.

6.2 Limitation of the Village's Liability. Exceptas provided forabove, the Villageshall be liableonly
for the costof repair to damaged Equipmentarising from the negligence or willful misconduct of the
Village, its employees, agents, or contractors

6.3 Waiver of Punitive and Consequential Damages. Both parties hereby waive the right to recover
punitive or consequential damages from the other party.

7 INSURANCE. Crown Castleshallobtain and maintainatall times during the term of this Use Agreement
Commercial General Liability insurance protecting Crown Castle in an amountnotless than Three Million
Dollars ($3,000,000) per occurrence (combined single limit), including bodily injury and property damage,
and in an amountnotless than TwoMillion Dollars ($2,000,000) general annualaggregateand Two Million
Dollars ($2,000,000) products-competed operations aggregate and Commercial Automobile Liability
insurance in an amount not less than One Million Dollars ($1,000,000) per occurrence (combined single
limit), including bodily injury and property damage. The required limits may be met by a combination of
primary and excess or umbrella insurance. The Commercial General Liability insurance policy shallname
the Village, its elected officials, officers, and employees as additional insureds as respects any covered
liability arising outof Crown Castle’s performance of work under this Use Agreement. Coverageshall be
in an occurrence form and in accordance with the limits and provisions specified herein. Claims-made
policies arenotacceptable. Crown Castleshall beresponsible for notifying the Village in writing of any
cancellation, except for non-payment of premium, or changes in the occurrence or aggregate limits set forth
aboveat least ten (10) days’ prior to such change or cancellation.

7.1Filing of Certificates and Endorsemeints. Prior to the commencementofany work pursuantto this
Use Agreement, Crown Castleshallfile with the Village the required original certificate(s) of insurance
with endorsements, which shall state the following:
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(a) the policy number; name of insurance company; name and address of the agent or
authorized representative; name and address of insured; project name; policy expiration
date;and specific coverageamounts;

{b) that Crown Castle’'s Commercial General Liability insurance policy is primary as
respects any other valid or collectible insurance that the Village may possess, including any
self-insured retentions the Village may have; and any other insurance the Village does
possess shall be considered excess insurance only and shall not be required to contribute
with this insurance; and

(c) thatCrown Castle’s Commercial General Liability insurance policy waives any right of
recovery the insurance company may haveagainstthe Village.

The certificate(s) of insurance withnotices shall be mailed to the Village at theaddress specified in
§ 8 below.

7.2 Workers’ Compensation Insurance. CrownCastleshall obtain and maintainatall times during the
term of this Use Agreement statutory workers’ compensationand employer’s liability insurance in an
amountnotless than One Million Dollars ($1,000,000) and shall furnish the Village with a certificate
showing proofofsuch coverage.

7.3 Insurer Criteria. Any insurance provider of Crown Castleshall beadmitted and authorizedto do
businessin the State of New York and shall carry a minimum rating assigned by A.M. Best & Company’s
Key Rating Guide of “ A” Overall and a Finandal Size Category of “X” (i.c., a size of $500,000,000 to
$750,000,000 based on capital, surplus, and conditional reserves). Insurance policies and certificates
issued by non-admitted insurance companies are notacceptable.

7.4 Severability of Interest. Any self-insured retentions must be stated on the certificate(s) of
insurance, which shall be sent to and approved by the Village. “Severability of interest” or “separation
of insureds” clauses shall be made a part of the Commercial General Liability and Commercial
Automobile Liability policies.

8 NortIces. All notices whichshall or may be given pursuantto this Use Agreementshall be in writing
and delivered personally or transmitted (a) through the United States mail, by registered or certified mai,
postage prepaid; (b) by means of prepaid overnight delivery service; or (c)by facsimile or email
transmission, if a hard copy of the same is followed by delivery through the U. S. mail or by overnight
delivery serviceas justdescribed, addressed as follows:

if to the Village:
VILLAGE OF WESLEY HILLS
Attn: Mayor’s Office

432 Route306
Wesley Hills, NY 10952

if to Crown Castle:

CrownN CASTLE NG EasTLLC
¢/ oCrown Castle USA Inc.
2000 Corporate Drive
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Canonsburg, PA15317-8564
Atin: General Counsel, Legal Department

with a copy which shall not constitute legal notice to:

Crown CasTLE NG EasTLLC
2000 Corporate Drive
Canonsburg, PA15317-8564
Atim: SCN Contracts Management

8.1Date of Notices; Changing Notice Address. Noticesshall be deemed given upon receiptin thecase
of personal delivery, three (3) days after deposit in the mail, or the next business day in the case of
facsimile, email, or overnight delivery. Either party may from time to time designate any other
address for this purpose by written notice to the other party delivered in the manner set forth above.

9  TERMINATION. This Use Agreementmay be terminated by either party uponforty five (45) days’ prior
written notice to the other party upon a defaultof any material covenant or term hereof by the other party,
which default is not cured within forty-five (45) days of receipt of written notice of default (or, if such
defaultis notcurable within forty-five (45) days, if the defaulting party fails to commencesuch cure within
forty-five (45) days or fails thereafter diligently to prosecute such cureto completion), provided that the
grace period for any monetary default shall be ten (10) days from receipt of notice. Except as expressly
provided herein, therights granted under this Use Agreementareirrevocable during the term.

10 AssiGNMENT. This Use Agreementshallnotbeassigned by Crown Castle without the express written
consent of the Village, which consent shall not be unreasonably withheld, conditioned, or delayed.
Notwithstanding the foregoing, the transfer of the rights and obligations of Crown Castle to a parent,
subsidiary, or other affiliate of Crown Castle or to any successor in interest or entity acquiring fifty-one
percent (51%) or more of Crown Castle’s stock or assets (collectively “ Exempted Transfers”) shall not be
deemed an assignment for the purposes of this Use Agreementand therefore shall notrequire the consent
of the Village, provided thatCrown Castlereasonably demonstrates to the Village's lawfully empowered
designee the following criteria (collectively the “Exempted Transfer Criteria”): (i) such transferee will have
a financial strength after the proposed transfer at leastequal to thatof Crown Castle immediately prior to
the transfer; (ii) any such transferee assumes all of Crown Castle’s obligations hereunder; and (iii) the
experience and technical qualifications of the proposed transferee, either alone or together with Crown
Castle’s management team, in the provision of telecommunications or similar services, evidencesanability
to operate the Network. Crown Castle shall give at least thirty (30) days’ prior written notice (the
“Exempted Transfer Notice”) to the Village of any such proposed Exempted Transfer and shall set forth
with specificity in such Exempted Transfer Notice the reasons why Crown Castle believes the Exempted
Transfer Criteria have been satisfied. The Village shall have a period of thirty (30) days (the “Exempted
Transfer Evaluation Period”) from the date that Crown Castle gives the Village its Exempted Transfer
Notice to object in writing to the adequacy of the evidence contained therein. Notwithstanding the
foregoing, the Exempted Transfer Evaluation Period shall not be deemed to have commenced until the
Village has received from Crown Castle any and all additional information the Village may reasonably
require in connection with its evaluation of the Exempted Transfer Criteria as set forth in the Exempted
Transfer Notice,so longas the Village gives Crown Castle notice in writing of the additional information
the Village requires within fifteen (15) days after the Village's receipt of the original Exempted Transfer
Notice. If the Village fails to act upon Crown Castle’s Exempted Transfer Notice within the Exempted
Transfer Evaluation Period (as the same may be extended in accordance with the foregoing provisions),
such failure shall be deemed an affirmation by the Village that Crown Castle has in fact established
compliance with the Exempted Transfer Criteria to the Village’ssatisfaction.
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11 MISCELLANEOUS PROVISIONS. The provisions which follow shall apply generally to the obligations of
the parties under this Use Agreement.

111 Nomnexciusive Use. Crown Castleunderstandsthatthis Use Agreementdoes notprovide Crown
Castle with exclusive use of the Public Way and that the Village shall have the right to permit other
providers of communications services to install equipment or devices in the Public Way

112 Waiver of Breach. The waiver by either party of any breach or violation of any provisionof this
Use Agreement shall notbe deemed to be a waiver or a continuing waiver of any subsequentbreach
or violation of the same or any other provision of this Use Agreement.

113 Severability of Provisions. If any oneor more of the provisions of this Use Agreementshall be
held by courtof competentjurisdictionin a finaljudicial action to be void, voidable, or unenforceable,
such provision(s) shallbe deemed severable from the remaining provisions of this Use Agreementand
shall not affect the legality, validity, or constitutionality of the remaining portions of this Use
Agreement. Each party hereby declares that it would have entered into this Use Agreementand each
provision hereof regardless of whether any one or more provisions may be declared illegal, invalid, or
unconstitutional.

114 Contacting Crown Castle. Crown Castleshall beavailable to the staff employees of any Village
departmenthavingjurisdiction over Crown Castle’sactivities twenty-four (24) hoursa day, seven (7)
days a week, regarding problems or complaints resulting from the attachment, installation, operation,
maintenance, or removalof the Equipment. The Village may contact by telephone the network control
center operator at telephone number (888) 632-0931 regarding such problems or complaints.

115 Governing Law; Jurisdiction. This Use Agreement shall be governed and construed by and in
accordance with thelaws of the State of New York, withoutreference to its conflicts of law principles.
If suitis broughtby a party to this Use Agreement, the parties agree thattrial of such action shall be
vested exclusively in the state courts of New York, in the County where the Village is located orin the
United States District Court for the-Bese#n. District of New York.
SOULTRE LN

11.6 Attorneys’ Fees. Should any dispute arising out of this Use Agreement lead to litigation, the
prevailing party shall beentitled to recover its costs of suit, including (with outlimitation) reasonable
attorneys’ fees.

117 Consent Criteria. In any case where the approval or consent of one party hereto is required,
requested or otherwise to be given under this Use Agreement, such party shall not unreasonably
delay, condition, or withholdits approval or consent.

118 Representations and Warranties. Each of the parties to this Use Agreement represents and
warrants that it has the full right, power, legal capadty, and authority to enter into and perform the
parties’ respective obligations hereunder and thatsuch obligations shall be binding upon such party
without the requirement of the approval or consent of any other person or entity in connection
herewith, exceptas providedin § 3.2 above.

119 Amendment of Use Agreement. This Use Agreementmay not be amended except pursuanttoa
written instrumentsigned by both parties.

1110 Entire Agreement. ThisUse Agreement contains the entire understanding between the parties
with respect to the subject matter herein. Thereare no representations, agreements, or understandings
(whether oral or written) between or among the parties relating to the subject matter of this Use
Agreementwhich arenotfully expressed herein.

Riglt-of-Way Use Agreement
Crown Casfle NG East LLC
page 9of 10
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In witness whereof, and in order to bind themselves legally to the terms and conditions of this Use
Agreement, the duly authorized representatives of the parties have executed this Use Agreementas of the

Effective Date.

Village:

Crown Castle:

THE VILLAGE OF WESLEY HILLS, a New York municipal corporation

By:

[name byped]

Its:

Date: ,2016

CrowN CASTLE NG EasT LLC, a Delaware limited liability company

By:

Lewis Kessler

Its: VicePresident- DAS and Small Cell Networks

Date: ,2016

Right-of-Way Use Agreenent
Crown Castle NG Enst LLC
page 100f 10
6/30/2016 7:10:08 AM
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SUMMARY OF COMMENTS OF THE SMART
COMMUNITIES SITING COALITION

In these reply comments, the Smart Communitieag{fioalition, a collection of local
governments, and associations that represent tiemell as local government agencies
responsible for highway safety reiterate our commaitt to ensuring our communities and our
residents are fully connected in this increasingiheless information age. This reply, which
includes two additional expert declarations, dertratss conclusively that were the
Commission to accommodate the industry’s requestpreemption and declaratory rulings,
such actions would harm market forces that rewandvation.

Further, this reply documents that Section 253U45.C. §253) does not apply to
wireless siting disputes and should not be adddessthis proceeding. Moreover, the legal
relief the industry seeks cannot be granted byOwamission in a rulemaking, let alone a
declaratory ruling, as Congress chose to delegspeteé resolution over the types of complaints
raised by Mobilitie (Petitioner) and industry conmtex's regarding public rights-of-way and
wireless siting to the federal courts.

Smart Communities identifies and documents sigafishortcomings in the record. For
instance:

1. A review of the record reveals that Petitioned &s fellow industry commenters
fail to establish that there exists a predicatepfe@emptive action.

2. Neither the Notice, nor any industry commerntas addressed any of the vitally
important public safety concerns over deploymehtsedical infrastructure in the public rights-
of-way that have been raised by multiple statelacal road agencies. Smart Communities,
which itself filed an expert declaration addresgimg public safety concerns of such

deployments, concurs with the comments of the hegheommunity.



3. The industry’s proposed definition of small celhile it would exclude
Mobilitie’s typical tower package, is still anytlgrbut small. CTC, an expert in these matters,
provides a response to the industry’s proposeahitiefn to document that the industry would
allow fairly major installations, ignores Sectiod6ls test for being minimally visible and does
not justify shorter times to act on a complete mapibn. The WIA definition would also retard
market forces that reward innovation and technaligadvances.

4, Industry commenters conflate application feaf went, and then urge the
Commission to limit both to costs. Our reply do@nts that application fees are already limited
to the recovery of costs. Further, according toemanomic expert, rent, if permitted under state
law, should be set at market value to ensure & gfficient use of public assets not unlike the
Commission’s spectrum auctions.

Finally, Smart Communities calls on the Commissmoomplete its work on updating
RF emissions standards. Local governments are thanewilling to partner with industry’s
densification effort, but it is in everyone’s begerests to recognize that siting RF emitting
equipment ever closer to the general public wiijheen RF issues, and the Commission alone
bears the regulatory authority and responsibibtaddress public concerns about siting in closer

proximity to the public through updated standards.
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REPLY COMMENTS OF
SMART COMMUNITIES SITING COALITION

INTRODUCTION

The Smart Communities Siting Coalition (“Smart Coamities”) is comprised of local
governments, and associations that represent tiemell as local government agencies
responsible for highway safety. Collectively, thdividual members and associations represent

approximatelyl,854 communities in 10 states, sgraiarly 30 million residents.

! Individual members: Ann Arbor, MI; Atlanta, GA; B, MD; Berwyn Heights, MD; Boston, MA,
Capitol Heights, MD; Cary, NC; Chesapeake Beach, Kbllege Park, MD; Dallas, TX; DeSoto
County, MS.; Frederick, MD; Gaithersburg, MD; Grieelt, MD; Havre de Grace, MD; LaPlata, MD,;
Laurel, MD; City of Los Angeles, CA; McAllen, TX; bhroe, MI, Montgomery County, MD; Myrtle
Beach, SC; New Carrollton, MD; Perryville, MD; Pogoke City, MD; Poolsville, MD; Portland, OR;
Rockville, MD; Takoma Park, MD; University Park, NlBnd Westminster, MD.

Organizations Representing Local Governments arsdiR@encies: Texas Coalition of Cities for Utility
Issues (TCCFUI) is a coalition of more than 50 Bemaunicipalities dedicated to protecting and
supporting the interests of the citizens and cibtfeSexas with regard to utility issues. The Caatitis
comprised of large municipalities and rural villageThe GVMC DAS Tower Consortium is a
collaboration of over 20 Western Michigan citietlages and townships that worked collectively with
local telecommunication providers to establish alehi@ermitting process and fee structure. The
Conference of Eastern Wayne is a formal counajavernments established by intergovernmental
agreement consisting of the six municipalities lom ¢astern side of Wayne County outside of the @ity
Detroit. The municipalities represented are: Citysoosse Pointe, City of Grosse Pointe Farms, @ity
Grosse Pointe Woods, Village of Grosse Pointe Sh@é/ichigan City), and the City of Harper Woods.
The Michigan Coalition to Protect Public RightsWhy (“PROTEC”) is an organization of Michigan
cities that focuses on protection of their citiZegwvernance and control over public rights-of-wahe




Collectively, the Smart Communities have significaxperience in addressing the
placement of wireline and wireless facilities, umting wireless deployments that involve very
large structures and monopoles like the Mobili2® foot towers, as well as relatively small
wireless structure’s.Smart Communities members recognize that jobtiogauccess depends
not solely on having the most advanced communicatiofrastructure, but as importantly on
creating desirable communities where people walwéoand work. Achieving these goals
requires a careful balancing of the needs of lbaalnesses, utilities, residents, consumers and
tourists while maintaining the safety and integafyinfrastructure within their public rights-of-

way.

Michigan Townships Association (“MTA”) promotes thigerests of 1,242 townships by fostering strong,
vibrant communities; advocating legislation to m&kst century challenges; developing knowledgeable
township officials and enthusiastic supportersoefriship government; and encouraging ethical prestic
of elected officials. The Public Corporation LaecBon of the State Bar of Michigan is a voluntary
membership section of the State Bar of Michigamased of approximately 610 attorneys who
generally represent the interests of governmenmgarations, including cities, villages, townshipsian
counties, boards and commissions, and special @tigso The Public Corporation Law Section
participates in cases that are significant to govental entities throughout the State of Michigdime
position expressed in this Brief is that of the lRuBorporation Law Section only. The State Bar of
Michigan takes no position. The Michigan Municihaague (“MML") is a non-profit Michigan
corporation whose purpose is the improvement ofiafpal government. Its membership includes 524
Michigan local governments, of which 478 are memlmérthe Michigan Municipal League Legal
Defense Fund. The purpose of the Legal Defense ISuiodepresent MML member local governments
in litigation of statewide significance. The CoyRoad Association (CRA) of Michigan works with all
83 county road agencies on matters of common sitei@ounty road agencies in Michigan are
responsible for ensuring safe, efficient transgimeon 73 percent of the road miles in Michigad ane
responsible for reviewing the applications for glaent of facilities along the roads to ensure, agnon
other things, that proposed facilities do not ifelex with road functions, or create safety issiiée

Kitch Firm represents Monroe, Michigan, DeSoto GguMississippi and the Michigan associations
identified above. Best Best & Krieger represehtsdthers in the Smart Communities coalition.

% As noted in our Comments, Smart Communities calessrthat local government and industry’s
collective efforts permit Chairman Pai to reporttie Mobile World Congress that “....98% of
Americans now have access to three or more fasiibased [wireless] providers. And the United
States has led the world in the deployment of 4&.LTAddress available at
https://www.fcc.gov/document/chairman-pais-keynwiebile-world-congress-barcelona
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Il. INDUSTRY COMMENTS FAIL TO ESTABLISH THAT THERE EXIS TS A
PREDICATE FOR PREEMPTIVE ACTION

The Commission has made it clear that it will raet action to change the status quo
based on mere innuendo and pretext, but rathall inake data driven decisions that are
supported by economic analysis. As Chairman P@&d)such caution is warranted “... knowing
that this marketplace is dynamic and that preerapegulation may have serious unintended
consequences® The Commission has taken the position that neermptive regulations
should be supported by facts and by a careful lbesefit analysié.

Mobilitie and other industry commenters notablyddito demonstrate that there exists a
problem of such significance as to warrant deataatulings of preemption. As importantly,
they failed to show that there would be significkanhefits from preemption that would outweigh
the costs. By contrast, localities did submit exoit and technical information that indicated
that granting the relief requested could have figant adverse economic, safety, and technical
impacts, potentially preventing localities from é&@ping solutions that will result in more
deployment, in a manner that protects public sedetythe legitimate interests of communities

and their residents and businesses.

A. There is a Paucity of Specific, Verifiable Allegatbns Backing Industry
Complaints.

Industry complaints of problems routinely lack sfie@and verifiable information.

Instead, most complaints about local governmentisanrecord are anonymous. There were

® Remarks of FCC Chairman Ajit Pai at the U.S.-InBizsiness Councit p. 3,available at
http://transition.fcc.gov/Daily_Releases/Daily _Buwess/2017/db0329/DOC-344124A1.pdf

* See Remarks Of FCC Chairman Ajit Pai At The Hudsstitute, The Importance Of Economic
Analysis At The FCC, Washington, Dawailable atttps://www.fcc.gov/document/chairman-pai-
economic-analysis-communications-policy

®> Comments of Smart Communities at pp. i-v, (filedrivB, 2017) (“Smart Communities Comments”).
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approximately twenty —two industry commenters fitatl in this docket and no less than
seventeehof these industry filings make no reference to spscific community in alleging
conduct that might lead to delays in wireless siinacture deployment. A number of the
seventeen do make allegations in a generic sersénartheastern towr!,many
municipalities,® and “some local government3But it is impossible for Smart Communities or
any other local government participating in thisgeeding, to respond to any of these nameless
allegations® The Commission should therefore dismiss all esthanonymous allegations as
they lack probative value in that they cannot beneixed for accuracy.

Crown Castle is the primary industry commenter #wtially names communities and
local government practices that it feels estaldiginedicate for action in this proceeding. But a
review of Crown’s comments reveals that despitefdlbethat company claims to be “the

il

nation’s largest provider of shared wireless irtfasgture™" it could only muster about 25

® SeeComments of Nokia, Tech Freedom, Mobile Futuredldss Communication Initiative, U.S. Black
Chamber, Information Technology and Innovation Ftation, Wireless Internet Service Providers
Association, Sprint, Lighttower Fiber Networks, UGhamber, NTCH (while NTCH lists specific
communities, it is alleging poor treatment for nwsccells outside of right of way, not small celighw
rights of way), CTIA (The Wireless Association), bilitie, Wireless Infrastructure Association, AT&T,
Extenet, T-Mobile (with exception of citing to SRrancisco ordinance in litigation), Verizon, (Ve

list three model communities, but all allegatiof®ad conduct are anonymous). Where complaints of
conduct were made, they were made anonymously.E5ge"WISPA’s members have encountered a
patchwork of State and local policies ... regardihgrges for access to broadband.” Comments of
WISPA at p. 6 (filed Mar. 8, 2017). Without anyesficity of the claim, one cannot confirm or refut
the conduct complained of and therefore has nogtnabvalue.

" Comments of Verizon, Appendix A (filed Mar. 7, 201“Verizon Comments”).
8 Comments of T-Mobile at p. 7 (filed Mar. 8, 2017)-Mobile Comments”).
® Comments of AT&T at p. 4 (filed Mar. 8, 2017) (“&T Comments”).

19 As addresseihfra, Crown Castle does list approximately twenty-fieenmunity names. A rather
small universe when measured against the almo80@@eneral purpose government units in the U.S.

' http://www.crowncastle.com/about-us.aspx.



communities named as exercising rules and pradfiee<Crown finds offensiv&. And even

those claims should not be taken at face valushmtld be evaluated after hearing from the
communities themselves. Crown fails to note tha great many of the communities named it
has a thriving enterprise and is expanding on atitpbasis. In fact, as we show in later in this
reply, some of the communities that Crown maligassiheld up as model communities by other
providers. §ee e.gSmart Community member Atlanta, Georgia).

But were every complaint made by Crown true, st number of verifiable complaints
is small. According to the 2012 Census of Govemis)ehere are over 90,056 local
governments in the United StafésTwenty-five complaints against that number repnés
0.02%. If we measure the number of complaintsresgdine 38,910 general purpose units of
government, the percentage of complaints risegptaitay 0.06%.

Surely a level of complaints that represents wedlar one-tenth of 1% of communities
does not come close to suggesting that thereasi@us, nationwide problem that requires
Commission action — or a serious misunderstandirtigeolaw that the Commission must

correct*

2 See e.g Comments of Crown Castle (filed Mar. 8, 201Qr¢wn Castle Comments”). It should be
pointed out that among industry commenters namilegedly offending communities, the Comments of
Conterra Broadband (filed Mar. 8, 2017) containmplaints against the City of Baltimore, MD and
Newark, NJ but not because of their wireless situigs, but because of “Dig Once” principles eiseédr
by the Commission and a linear foot charge Newadks to impose for access to the public rights of
way.

32012 Census of Governments available at
https://factfinder.census.gov/faces/tableservis#pages/productview.xhtml?src=bkmk

4 On the day that Comments were filed in this ma@emmissioner O'Rielly updated the Senate
Commerce Committee on the status of wireless branadlinfrastructure deployment. He reflected that
“...the vast number of communities see the benefitroadband deployment and welcome providers
seeking to serve their citizens...Oversight Of Thedfal Communications Commission,” Testimony of
Commissioner Michael O'Rielly before the Senate Gmrce Committee (March 8, 2017)
http://transition.fcc.gov/Daily Releases/Daily Buesss/2017/db0308/DOC-343816A1.pdf.
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Indeed adding all the complaints made in the imgissfilings, both named and
anonymous falls far short of that threshold. AsVirginia Department of Transportation stated:
“There has been no demonstration of a nation-widelpm that warrants a “one size fits all”’
solution as Mobilitie, LLC requests in its Petititor Declaratory Ruling* Smart Communities
wholeheartedly agrees. There is no basis, themgrémting any of the relief requested in order
to promote deployment (because there is a no slgoefia problem), and no showing that the
costs associated with preemptive action wouldfystie actions requested (because no cost-

benefit analysis was actually provided by industry)

B. The Record Shows Deployment Has Proceeded Apace.

It is worth emphasizing that the industry’s comnseshemonstrate there have been very
few cases that turn on a failure of a communitgcbin a timely way. Moreover, industry has
not shown that a shorter time frame is requiredyauld significantly cut deployment times,
given, for example the time required prior to begig construction for things such as make-
ready engineering work.

One community accused by name in industry commesiontgomery County,
Maryland!® Montgomery County is a member of Smart Commusiitiit also filed
Supplemental Commenfsn which the County documented that any claimde&y or
excessive fees made against the County are dwayféd record of success, including:

* The County has reviewed 2,900 applications in 20rg/eand currently has 1,121 wireless
facilities deployed at 534 unique locations througithe County.

> Comments of the Virginia Department of Transpéstap.1 (Mar. 8, 2017) (“VA DOT Comments”).

' See e.g Crown Castle Comments at pp. 12-13 (burdensqpkcation fees) and perhaps is the
“Maryland locality” complained of at p. 15 of the@ments of Mobilitie (“Mobilitie Comments”) as
being “on hold” for eleven months.

" Supplemental Comments of Montgomery County, M2dfMar. 8, 2017) (“Montgomery County
Comments”).



e ...The County ... Department of Permitting Servicescpsses over 60,000 permits and
conducts more than 157,000 inspections anndlly.

The record also suggests that in cases wherentleebtween initial application and
grant of the request has been longer than one reigigct under the Commission’s shot clock
rules, the fault lies with the operator, Mobilibeing a particular complainant and culprit in this
regard. While we do not know what community Mdklicomplains has had it on hold for
eleven monthd? Montgomery County’s Supplemental Comments offer@ommission a
detailed timeline documenting its own experiencéhwiobilitie, and explaining that the
company repeatedly submitted incomplete applicatiand abandoned its original plans for
different ones. Similarly, the record shows timasome cases entities do not get necessary
franchises or licenses, because they refuse ty &mpihem based on misreading or
misunderstanding of state law requireméfitThe resulting “delays” from choices made by the

companies themselves are of course not justifindtio preemption.

C. Cities Are Praised in Industry Comments.

If all the named complaints listed by industry coemters are well founded (and we
know they are not), it is but a micro fraction b&thumber of communities nationwide that
worked with industry to facilitate the deploymewntisich allowed Chairman Pai to boast that the

U.S. is the world’s leader in deployment of 4-Ghiezlogy?® It is hard to square that level of

B1d. at p. i.

19 Mobilitie Comments at p. 15 (“...[A] Maryland locafiinformed Mobilitie eleven months ago that an
agreement would be required but put the agreenrehblal.”).

0 SeeMontgomery County Comments at pp. 12-20. (“* AM@énth Odyssey And Counting: Mobilitie
Has Not Put Forth A Reasonable Effort To Use Thar®gs Telecommunications Siting Process”).

L Smart Communities celebrates that our efforts figBimairman Pai in a February 28, 2017 keynote
address to the Mobile World Congress that “....38%mericans now have access to three or more
facilities-based [wireless] providers. And the &ditStates has led the world in the deployment of 4G
LTE.” Those successes are local governments’ afirascthey are the industry’s. Address available at
https://www.fcc.gov/document/chairman-pais-keyntebile-world-congress-barcelona.
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success with the dire circumstance most of indudtiyns to face at the local level. Itis also
hard to reconcile this collective achievement Wwithbilitie’s CEO Gary Jabara’s view that a
consultative process is a reflection of “...how stuihie elected officials — the mayor and the
city councilors —are® Or that “[t]here are many stupid cities aroune tountry — really
dumb. They're greedy. They have their hands &ut.”

Notably, the industry is not uniform in its distsesall. The record reveals that there is
praise for some U.S. cities as models for the woHdr instance, Nokf4 shares with the
Commission an international study of best practio@® 22 international cities. The study
features Cleveland, New York City and San Francidooa chart to accompany the report, all
three U.S. cities scored relatively high compacethé other cities studied on: smart, safe, and
sustainable measures. Further, the study reveatis\tew York City and San Francisco are
global models or “advanced smart cities.” Cleve|amlile characterized as being behind a
number of other cities in the study, is nevertheldentified as one to be watched as the city
features a number of ambitious pilot projetts.

Even Crown Castle highlights a number of commusiiteer their model conduct
including: Cincinnati, Ohio, Chicago, Ill., Pittstgh, Pa., Minneapolis, Minn., Louisville-

Jefferson County Metro Government, Kentucky, SG@Gaéege, Pennsylvania, Brookfield,

%2 Don Bishop Seeing Wireless Service as Essential Speaks feuthee of Wireless InfrastructurédGL
Magazine (March 2017) at p. 36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”). It should be pointed out that a numbeSmart Communities members are cited in the AGL
interview as being the best of the best of comnemitBut even those communities have found
Mobilitie’s conduct and performance wanting.

Zd.

2 Comments of Nokia (filed Mar. 8, 2017). NowhemeNiokia’s comments are there any specific
allegations of wrong doing. There are general s&tons about “some jurisdictions,” or “one major
city,” but no communities are named other thanthinee U.S. cities singled out for praise.
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Wisconsin, Little Elm, Texas, The Colony, Texasxads City, Texas, New York City, NY,
Philadelphia, PA., and the Borough of Sea BriglewNersey?®

So not only were the number of named communitiesptained about infinitesimally
small, there are almost an equal number of commagrtihat industry commenters praise and
recommend to others that they serve as models fiollbeved, or best practices to be emulated in
this developing market. This record of evidenceelgudemonstrates there is no need for
preemptive measures on a grand scale. As impbrtandemonstrates that localities are able to
craft creative solutions that allow rapid deploytneithin the public rights-of-way once basic
design parameters are established. New Yorkx@mmele, has developed standards for
placement of facilities on its proprietary propdtigt are designed to ensure that small cells

visible in the public rights-of-way remain smallifvequipment cabinets under 3 cu.?ft).

D. Industry Players Sometimes Have Inconsistent ViewSf the Same
Communities.

Perhaps the most revealing feature of the induicstyments, and a reflection of the
challenges facing local governments as they seetett the needs of the community and
industry, are the inconsistent views of a given gamity in the industry comments.

Chicago?® San Francisc®’ and New York Cit§® are simultaneously praised as models
by some commenterSée e.gNokia, Sprint and Crown) and criticized by othsugh as the

Competitive Carriers Association “for demandingeasonable annual and escalating pole

% Crown Castle Comments at pp. i-ii, 5 and 8.

*The New York City DolTT standards appear as apigesdo the eight mobile franchises issued by the
City, which can be found dttps://www1.nyc.gov/site/doitt/business/mobilesm-franchises.page

8 Crown Castle Comments at p. i-ii.

# san Francisco finds itself praised by Nokia asodehfor other cities of the word, but criticizeyg b
Crown Castle (p. 15) and T-Mobile (p. 2-3) and geiegulatory over bearing.

% Comments of Sprint at p. 18 (filed Mar. 8, 201Bgtint Comments”) describes New York City as
responding to the needs of its residence by adpjptisireamlined application process.
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attachment fees’® Smart Communities member Atlanta, Georgia issegby Mobilitie as a
model city for deploying small cell wireless tectomy,*? while Crown Castle would list Atlanta
in the bad actor category for an overly expensaeedrdinance that it has yet to passShould

the city not change its policies to please Crowastlgaand if so, would it then be listed as a bad
actor in Mobilitie’s eyes? The fact that some tegiare able to function quite effectively in
cities that are identified as “bad actors” indicatigat in fact, the claimed problems are not
actually preventing deployment; and also indicéttes the Commission should be reluctant to
intercede, since effectively it would be steppintpiestablish a federal regulatory and
preemptive regime at the behest of one competib@ravlocal markets are functioning well for

others.

3t Comments of Competitive Carriers Association at#(filed Mar. 8, 2017) (“CCA Comments”). See
also Comments of T-Mobile at p. 2-3 (filed Mar2817) (“T-Maobile Comments”) which criticizes San
Francisco for adopting “...an ordinance that singleswireless facilities in public ROWs for
discretionary pre-deployment “aesthetic” review imgposed on similarly-sized landline or utility
facilities.

% Don Bishop Seeing Wireless Service as Essential Speaks feuthee of Wireless InfrastructurédGL
Magazine (March 2017) at p. 36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”).

% Crown Castle Comments at p.12 — The City of Atdiies as part of these Reply Comments as Exhibit
1 a Letter from William Johnson, City of Atlantaatdd April 5, 2017 to Chairman Pai and
Commissioners Clyburn and O'Rielly (“Atlanta Letdethat provides a different story. (“The City of
Atlanta, specifically the City’s Utilities Commiteis considering an ordinance that would establish
reasonable fees for wireless pole attachmentsilCtty’s public right-of-way. Before moving the
legislative proposal out of Committee, the Cityiiad the Georgia Wireless Association (“GWA") to
engage in discussions about the proposed ordinake@ GWA member, Crown Castle has participated
in three meetings at City Hall during a five weekipd, with a fourth meeting scheduled to occumio
weeks. The meetings were hosted by City offidiada the Mayor’s Office and the Department of
Public Works, and attended by approximately 20 stigurepresentatives from GWA. In response to
industry’s input, including that of Crown Castleyrishg the first three meetings, the City substalgtia
restructured the proposed ordinance. None ofinfasmation, however, was included in Crown Castle’
description of the City’s ordinance that was shavetl the Commission.”)

10



Crown Castle appears so desperate to come up motig@ complaints that it includes in
its “Parade of horribleg complaints based upon proposed, not enactedamdes” For
instance, it maligns the cities of Vista and Palesdes Estates, California, for merely
considering draft ordinances that are identic4a Diego™ Yet, CTIA's Accenture Study
holds San Diego out to the world as a model faxgrating smart technology into its Smart
Lighting initiative, which includes wireless sereit®

Finally, Crown Castle is even guilty of internatansistencies. After listing the Texas
cities of Little EIm, The Colony, and Texas Citygmod actors, it challenges the willingness of
any local government in the state to work with Cncag “Texas is another jurisdiction where
municipalities have challenged the validity of st&sued certificates held by network providers
like Crown Castle.®’ It is, of course, unclear why challenging theistaf Crown Castle under

state lawought to be viewed as grounds for preemption.

E. The Vast Majority of Communities Want and Support Wireless
Infrastructure in Their Planning.

Local government commenters, including Smart Comtiasn agree with Commissioner
O'Rielly that the vast number of communities se= lbkenefits of wireless connectivity and are

striving to serve their citizer§. Smart Communities endorses the comments of @ivers

% Crown Castle also wrongfully accuses Atlanta afreharging for wireless deployments based upon a
draft ordinance that is undergoing public and itduseview, a review in which Crown has been active
and yet fails to share with the Commission chantigashave been made in the draft at Crown’s request

% Crown Castle Comments at p. 20. “For examplecities of Vista, California, and Palos Verdes
Estates, California, are considering draft ordimsnirtually identical to ordinances adopted inrle,
Santa Monica and San Diego) governing the reviexegss for wireless facilities that include an

‘amortization’ provision effectively prohibiting éhgrant of new EFR permits for an existing facifity

% CTIA Ex ParteLetter to Marlene Dortch (Jan. 13, 2017), Acceat8tudy (“Accenture Study”) at p. 7.
3" Crown Castle Comments at p. 18.
¥ Seenote 14 supra

11



communities such as large and urban New York®€ipd San Francisé8the mixed bedroom
Maryland and Virginia communities near Washingta@€Dsmall towns like Edifaand the
geographically, topographically and historicallyelise San Antonio, Texas; Eugene, Oregon;
Bowie, Maryland; Huntsville, Alabama and Knoxvilleennesséé which all agree that
deployment of wireless facilities is proceeding@pand that the industry has failed to meet it
burden to show that any declaratory order is waechn

CTC Technology & Energy is an independent commuianina and IT engineering
consulting firm with more than 30 years of expecemwith public sector and non-profit clients
throughout the nation. A leading example of theark can be seen in the Washington, D.C.
area’s regional wired and wireless communicatiotesroperability initiative funded by the U.S.

Department of Homeland Security.

% Comments of New York City at p. | (filed Mar. 8)27) (“New York Comments”) (“The City, as a
large population center and technology, cultunadl business hub, is committed to encouraging
deployment of new technology and looks forwarddwaances its citizens will reap from small cel/DAS
facilities.”).

“® Comments of the City and County of San Francisqp 4 (filed Mar. 8, 2017) (“San Francisco
Comments”) (“San Francisco has worked with telecamications carriers to enable the deployment of
personal wireless service facilities throughout Seancisco, particularly the deployment of Disttdxl
Antenna Systems (“DAS”) and other smedill technology on existing utility and other polesated in
the public rightof-way.”).

* Comments of Edina, Minn. at p. 1 (filed Mar. 6129 (“Upon hearing ...that small cells were arriving,
the City of Medina amended its ordinance.... We nedesl industry concerns.... We generally
supported the roll out of small cells....”).

42 Comments of San Antonio, Texas; Eugene, Oregowi®dviaryland; Huntsville, Alabama; and
Knoxville, Tennessee at p. 1 (filed Mar. 8, 201 Difles Comments”). (“Each of the Cities alreadysa
to promote broadband deployment through all teakgies. But unlike the Commission, the Cities must
also consider and balance factors other than thésnef broadband providers; they must consideripubl
safety, right-of-way (“ROW") capacity and congestiainique local historic and scenic neighborhoods
and parks, and the obligation that taxpayers recatlequate compensation for private commerciabtise
public property.”).
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In his Declaratioff included in our opening Comments, CTC’s Afflerbaxiplained,
many communities are working with industry to deyehew approaches to deployment that
take wireless into account as part of the developmpecesses associated with new
subdivisions, roadway widening, or as part of aegehplanning processes that is designed to
provide some certainty for both localities and gooviders as to what may be installed, and
where?* This process may take some up front time, awiistinct from the procedures that
apply once an application is received under Se@&#{(c)(7) or Section 6409.

This preliminary planning work may appear to resul delay in deployment, as
communities gather all industry players togetheattempt to develop a cooperative solution.
But the “upfront” time may translate into fastensaeration of individual applications over the
longer term, as providers gain a better understgnali what is required of them, and submit
applications that are tailored to community reguieats. These local consultative processes

ought to be encouraged, and certainly provide slar additional federal regulations.

F. Delays in Deployment are Most Often Attributable tolncomplete
Applications.

While the Notice cites to delays and potential gela siting 5G technology as its
predicate for action, industry commenters fail toye claimed delays are occurring , and more
importantly, the record reveals that the large migjof delays are attributable to incomplete

applications, many of which are primarily assigtedPetitioner’>

43 Smart Communities Comments, Ex. 1, CTC Declaration
*1d at pp. 23-25.

*>The only time any industry commenter approachecptiesentation of any data of delay was Sprint
which stated: “Mobilitie has sought access agred¢sn@nhundreds of jurisdictions. Of those, 343 have
taken more than six months to reach agreementhd3et343 jurisdictions, 75 have taken more than a
year, 11 have taken more than 18 months, and twe tagen more than two years.” (Sprint Comments at
p. 22) Sprint does not tell us how many were grdin less than 6 months, nor the reason for alaysle
i.e., how many of these were the fault of Mobilitend the poor engineering that we and other local

13



The collective comments of local governmefitsyad commissions and state highway
officials,*” as well as technical expefisire clear: where there appear to be problemstith
speed of deployment of wireless facilities, they mnost often the result of some shortcoming of
an applicant that failed to file a complete apgl@maor in the alternative fails to acknowledge
and address the safety concerns raised by deplaywagtructure within the public rights-of-
way.*?

For instance, numerous parties commented that@siae matter, Mobilitie has
submitted cookie cutter proposals for 100-120 fowters in the public rights-of-way, without

doing any meaningful field engineerifor making any significant effort to comply witrage,

federal or local requirements. Mobilitie CEO Gdabara may have explained exactly why so

government commenters demonstrated was endemiolmliNg applications. For instance, as to any
pending applications in Montgomery County, the Ggign filing documents the 10 month struggle it has
engaged in with Mobilitie and its ever changindgfstadevelop a complete application. In additian,
number of the applications submitted by MobiliteMontgomery County were for locations that were in
municipalities and not even subject to the Coupigraval process.

® See e.g.Smart Communities Comments at p. 8 (“The Citiei® tioeir experience with incomplete or
otherwise deficient applications slowing down (oceyenting) deployment....These delays have impacted
the City's development and finalization of mastade agreements with providers for use of ROW and
City-owned poles for small cell/DAS installations.”

*" Virginia DOT Comments at p. Bee e.g.American Association of State Highway and Trankgian
Officials, Comments of Maine at p. 15 and Commentslaryland at p. 21 (filed Mar. 21, 2017).

*® See e.g.Smart Communities Comments, Ex. 1, CTC Declaraitom 20. (Most delays in processing
an application are caused by incomplete applicatjon

9 An example of this devil may care attitude regagdhe safety issues of deploying in the publibtsg

of way may be found in an interview with Gary Jah&EO of Mobilitie. Don Bishoeeing Wireless
Service as Essential Speaks to the Future of VesdlgrastructureAGL Magazine (March 2017) at p.

36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”).

% Comments of Michigan Road Commission (filed by BerS. Donohue) at p. 1 (filed Mar. 9, 2017)
(“Michigan Road Commission Comments'\Vhile Michigan’s local county road agencies anceash
recognize the importance of expanding wirelesasifucture, it is significant to note that nowhiere
Mobilitie’s pending Petition for a Declaratory Rugj is safety either mentioned or address®&eee.g.
Montgomery County Comments; Comments of Houston(filéd Mar. 8, 2017); New York Comments;
Comments of Edina, Minn. (City established a Makteense Agreement to meet needs for deployment).
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many Mobilitie applications looks the same, anceeggthe same deficiencies. “At Mobilitie,
we’'ve done a good job of industrializing the pracéd/e take 20 seconds to pop out a set of
drawings based on algorithms and form factdtsCommunity needs and safety considerations
are not typically found in algorithms and form farst

While Mobilitie may develop an application in 2@ceads, the impact of these “20
second applications” is extended hours of worlddoal government reviewers. Most often
these reviews result in the application being redras incomplete with a detailed incompletion
notice, and a shifting of significant costs, bofiportunity and real, not only to communities
such as Smart Communities and other local governommmenters? but also to other wireless
applicants. This latter cost shift is as a restithe time and resources that might otherwise be
available to process that applicant’s submissiangoeonsumed to address Mobilitie’s “20

second applications.”

[l THE WIRELESS INDUSTRY REQUESTS RELIEF THAT CANNOT B E
GRANTED BY THE COMMISSION OR IS ALREADY AVAILABLE | N
FEDERAL DISTRICT COURTS

Industry commenters repeat the errors of the Cosiarisn its Public Noticé® assuming
that Section 253 authorizes the Commission to &akien with respect to wireless facilities
siting, when Section 332(c)(7) is the sole avadabkchanism? Further, Section 253(c) does
not provide an independent means by which to régulee rates at which local governments

lease their property. And application of Secti@2()(7) (with the exception of Section

*1 Jabara Interview at p. 42.
*21d.
*% Public Notice.

> Smart Communities Comments at pp. 51-53; AT&T Canis at p. 6; Verizon Comments at pp. 19-
20; CTIA Comments at pp. 19-27.
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332(c)(7)(B)(iv)) is explicitly delegated excluslydo the federal courts by statute, foreclosing

some of the remedies sought by industry.

A. Section 253 Doesn’'t Apply to Wireless Siting and Siuld Not Be Addressed
in This Proceeding.

1. Section 253 Doesn’t Apply

As Smart Communities explained in its initial cormtseand other commenters affirm,
Section 332’s plain language makes clear it isothlg provision which applies to placement of
personal wireless facilities, as does the statiggislative history® None of the industry
commenters suggesting use of Section 253 makeegay drguments overcoming the plain and
constrictive language of Section 332. In fact, £atknowledges that the Commission has
historically used Section 253 preemption authagitiy in particular factual circumstances.

As recently as last week, the D.C. Circuit warrfeel Commission not to infer statutory
authority where there is none. In a case analogwotigs one, the Commission concluded, where
the statute required opt-out noticesumsolicitedfaxes but was silent about such notices on
solicitedfaxes, it was free to require opt-out noticesolicitedfaxes. The court stated:

The FCC ... suggest[s] that the agency may take t@onac. so long as Congress has not

prohibitedthe agency action in question. That theory hbackwards as a matter of

basic separation of powers and administrative lalwe FCC may only take action that

Congress has authorized.

In the present case, Section 332 is even more: cieaction 332(b)(7) is the means by

which Congress directed the Commission to addrasdess siting.

*> Smart Communities Comments at p. 52.

% Smart Communities Comments at p. 52, San Antonimi@ents at p. 11; San Francisco Comments at
p. 17.

> CTIA Comments at p. 20.
%% Bais Yaakov of Spring Valley v. FC2017 U.S. App. LEXIS 5589 (D.C. Cir. 2017) (citals omitted).
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As the D.C. Circuit observed, “the fact that themay believes its ... [r]ule is good
policy does not change the statute’s téxt.”

Crown Castle tries to claim application of Sect&%8 by arguing its network includes
within it fiber optic telecommunications subjectSection 253° There are two answers to that
claim: first, Crown Castle ignores that the Commisshas already found, in response to an
argument that DAS facilities include wired and wes components, that “[d]etermining
whether facilities are ‘personal wireless servimeilities’ subject to Section 332(c)(7) does not
rest on a provider’s characterization in anothertext; rather, the analysis turns simply on
whether they are facilities used to provide perbuiii@less services® The second answer is,
even were the Commission to reverse this rulind,tegat the wires as distinct from the wireless
installations and not part of the wireless fa@hti Crown Castle does not contend that its
placement of wires has been a source of contertamd the treatment of wireline facilities is
not the subject of this proceeding. Crown Castles the Commission’s rejection of a CTIA’s
request for preemption in the 2009 Declaratory mjifias “suggest[ing]” a broad application of

Section 2537 but in that case the Commission explicitly made iimterpretation of whether and

*d.

% Crown Castle Comments at p. 25 (citinghe Matter of the Petition of the State of Misoia for A
Declaratory Ruling Regarding the Effect of Sec%3 on an Agreement to Install Fiber Optic
Wholesale Transp. Capacity in State Freeway Right&fay Memorandum Opinion and Order, 14 FCC
Rcd. 21697 (1999).

®1n the Matter of Acceleration of Broadband Deplowtrigy Improving Wireless Facilities Siting
Policies Acceleration of Broadband Deployment: Engiag the Reach and Reducing the Cost of
Broadband Deployment by Improving Policies Regaydtublic Rights of Way and Wireless Facilities
Siting 2012 Biennial Review of Telecommunicatioegufations WT Docket 13-238, Report and Order,
etal., | 271 (Oct. 21, 2014).

%21n the Matter of Petition for Declaratory Ruling @arify Provisions of Section 332(c)(7)(B) to Eresu
Timely Siting Review and to Preempt Under SectshState and Local Ordinances that Classify All
Wireless Siting as Proposals as Requiring VarianBeslaratory Ruling, 24 FCC Rcd. 13994, 14020
(2009) (*2009 Declaratory Ruling”).

% Crown Castle Comments at pp. 25-26 (citing 2008l&atory Ruling at 167).
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how a matter involving a blanket variance ordinafacepersonal wireless service facility siting
would be treated under Section 332(c)(7) and/oti@®e53 of the Act.** Nor does a speech by

a Commissioner authorize agency action withoutistay authority?®

2. Even if Section 253 Did Apply, the Commission Néa&dClarify
California Payphones

Despite the clear legal barrier to application e€t¥n 253 in this proceeding,
commenters press their case for applying Secti@t@5vireless siting by manufacturing a
conflict among court interpretations of the sectma suggesting the Commission has the power
to resolve the conflict. In fact, there is no disg as the City and County of San Francisco
stated, “Both this Commission and the federal ®generally agree that the pertinent question
under section 253(a) is ‘whether the ordinance riadkginhibits or limits the ability of any
competitor or potential competitor to compete faiaand balanced legal and regulatory
environment.”® CTIA and Verizon cite approvingly to this standlaoriginating in the
Commission’sCalifornia Payphoneslecision’’ However, CTIA and Verizon attempt to create
ambiguity in this clear and well-accepted standarérguing a diversity of interpretations of this
provision in case law. CTIA and Verizon claim thia¢ Eighth and Ninth Circuits have

incorrectly interpreted the Commission’s standard icorrectly claim the Commission has

%4 2009 Declaratory Ruling.

% Crown Castle Comments at pp. 25-26; CTIA Commanfs 20 (citing then-Commissioner Pai’s
speech claiming Section 253 applies to “wired aweless service”); more relevantly and recently, now
Chairman Pai has noted that “Going forward, the @@gion will strive to follow the law and exercise
only the authority that has been granted to us danygess,” Statement of Chairman Ajit Pai On the
Latest D.C. Circuit Rebuke of FCC Overreach (Ma&3&h2017), available at:
https://apps.fcc.gov/edocs_public/attachmatch/D@&1B6A1.pdf Here, Section 332(c)(7) makes clear
that no other provision of the Communications Aetl(ding Section 253) may be used to confine local
authority over wireless siting.

% San Francisco Comments at p. 15 (cifB. Tel. Co. v. Municipality of Guayanilld50 F.3d 9, 15
(1st Cir. 2006);TCG New York, Inc. v. City of White Plajid®5 F.3d 67 (2d Cir. 2002) both of which
guoteCalifornia Payphone 12 FCC Rcd. 14191 (1997)Galifornia Payphon®.

" CTIA Comments at p. 22; Verizon Comments at p(citing California Payphoneat 14206, T 31).
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authority to overturn these cases pursuaiatl Cable & Telecomms. Ass'n v. Brand X Internet
Servs.545 U.S. 967 (2005F That case, however, found Commission authorityctovhere the
statute wasmbiguous The Eighth and Ninth Circuits decisions are Xy based on th@lain
languageof Section 253 where the Commission receive€hevrondeferencé® Moreover,
these interpretations are consistent W@#ilifornia Payphoneso there is no need to clarify
anything’®

Verizon suggests the First Circuit’s rulingRuierto Rico Tel. Cov. Guayanillasupports
its proposed standard that a local regulation haseffect of prohibiting” where it “(1)
significantly increases a carrier’s costs; or (Reowise meaningfully strains the ability of a
carrier to provide telecommunications servi€k.t is not clear what this standard actually
means — and indeed, it is best read as confingtettacts of the casé. Applied more broadly,
as proposed by Verizon, it is unsustainable asranaraof law or policy. Not only, as outlined
below, does the Commission lack the authority tulae the rent or fees paid to compensate the
public for use of public land, but as explainedayadhe Commission also lacks authority to

overturn binding judicial precedent interpreting flain language of the statute. And even if

% CTIA Comments at p. 24 (citingevel 3 Communications, L.L.C. v. City of St. Lo4# F.3d 528 (8th
Cir. 2007);Sprint Telephony PCS, L.P. v. County of San Dié¢8 F.3d 571 (9th Cir. 2008)); Verizon
Comments at p. 13, fn. 34.

% | evel 3 Communications, L.L.C. v. City of St. Lodi&7 F.3d 528, 532-33 (8th Cir. 2007) (“under a
plain reading of the statute”gprint Telephony PCS v. County of San Djégk3 F.3d 571, 578 (9th Cir.
2008) (“our conclusion rests on the unambiguousd€g 253(a).”).

" Sprint v. San Dieg®43 F.3dat 578 (“our interpretation is consistent with BF@C’s. SeeCalifornia
Payphone12 FCC Rcd. 14191, 14209 (holding that, to bemged by 8§ 253(a), a regulation “would
have to actually prohibit or effectively prohibitie provision of servicesgprint v. San Diegdb43 F.3d
at578 (“our conclusion rests on the unambiguousdeg 253(a) .... Were the statute ambiguous, we
would defer to the FCC und@hevron...”).

L \Verizon Comments at 1Pgerto Rico Tel. Co450 F.3d at 19 found that it constituted anative
prohibition because it would “negatively affectdtprovider’s] profitability;” give rise to “a sulesttial
increase in costs for [the provider];” and “placsignificant burden on [the provider],” thereby
“strain[ing the provider’s] ability to provide telemmunications services.”).

2Seen. 85infra.
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these were not bars to action, it would make Ilgdase to upset the applecart and reinterpret
Section 253 after the vast majority of the fedg@rdiciary has adopted the Commission’s view in
California Payphoneswhich would only serve to cause delay througheutainty and litigation,

while presumably dampening investment in 5G netw6tk

B. Further Commission Interpretation of Section 332(cj7) Via Declaratory
Ruling is Not Permitted or Necessary; and In Any Cae this Proceeding is
Fatally Flawed.

1. Interpreting Section 332(c)(7) Must be Done Viadrudking
While CTIA encourages the Commission to adopt geaof additional declaratory
rulings pursuant to Section 332(c)(7and the Commission has acted in the past to adopt
particular guidance pursuant to declaratory rulimgder Section 332(c)(7), Section 332(c)(7)

explicitly directs parties dissatisfied under Sexct832(c)(7) to commence an action in any court

" Not only is the Commission barred from adoptingiXten’s proposal, but Verizon is incorrect in its
interpretation oP.R. Tel Cosupports a broad rule which would be met if a firlereased a carrier’s
costs.” This interpretation would be inconsisteith the Supreme Court’s interpretation of the Act’
language: the Court interpreted the word “impamtler the Communications Act to require more than a
showing of an increase in cos#sT&T v. lowa Utilities Board525 U.S. 366, 389-390 (1999); thus the
more-absolute term under the Act—effect of “praotaiig”’—would require a telecommunications
company complaining about a local requirement tmsmuch more than that the local requirement
increases its costs — even if doing so createdrairis on the company. Moreover, Verizon is wrdnog
suggest a new test based solely on the fad®sRn Tel Cobecause under the facts of that case, the court
accepted as given the untested assumption thatdkeler would see an 86 percent decrease in profit
Such a unique factual scenario is inappropriat@afgeneralized test to replace the widely-accepted
California Payphonesest.

" CTIA Comments at pp. 33-37; Crown Castle Commants 31.
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of competent jurisdictio and only grants authority to the Commission fomsidering disputes
with regard to Radio Frequency (“RF”) emissidhs.

Even if the Commission believes it has authoritgemSection 332(c)(7), it should heed
the warning of the Fifth Circuit and call this pescling what it is: a rulemaking. When
reviewing the Commission’s adoption of shot cloaksler Section 332, the Fifth Circuit
guestioned the denomination of “declaratory rulingpcause it “harbor[ed] serious doubts as to
the propriety of the FCC’s choice of proceduremdihg that the Commission should have
termed the proceeding a rulemaking rather tharckdeory ruling because it “ b[ore] all the

hallmarks of products of a rulemaking” by affectiitige rights of broad classes of unspecified

w7

individuals.”™* Reviewing in detail a number of D.C. Circuit casessidering the appropriate

use of rulemaking vs. declaratory rulings, thel=@tircuit stated:

these cases involved concrete and narrow quesiidas the
resolutions of which would have an immediate anembainable
impact on specific factual scenarios. Here, by iastf the FCC
has provided guidance on the meaning of 8 332(®J#) and (v)
that is utterly divorced from any specific applioatof the statute.
The time frames’ effect with respect to any pattcudispute
arising under 8 332(c)(7)(B)(ii) will only becoméear after
adjudication of the dispute in a court of compefensdiction.
This is classic rulemakint (emphasis added)

> Contrary to the contention of Crown Castle andA{Trown Castle Comments at fn 49; CTIA pp. 36-
37, 41), the Supreme Court’s ruling@ity of Arlingtondid not address whether the Commission has
authority to interpret Section 332(c)(7), and iaststands for the proposition that a court shotdahty
Chevrondeference to “an agency’s determination of its quvisdiction.” City of Arlington v. FCC133

S. Ct. 1863, 1867-68 (2013). The Supreme Courttegjea local government argument that interference
with local matters implicates whether the Commissieserved Chevron deference, not whether the
Commission has authority to issue local land usmpe.

47 U.S.C. § 332(c)(7)(B)(v).

" City of Arlington v. FCC668 F.3d 229, 242 (5th Cir. 2012) aff'd in padB1S. Ct. 1863 (2013)
(quotingYesler Terrace Cmty Council v. 51 Cisner®8 F.3d 442, 448 (9th Cir. 1994)).

B1d. at 243 (citations omitted).
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The Fifth Circuit ultimately found that because emmission followed the procedural
requirements of notice and comment rulemaking aatrocess was subject to judicial review
pursuant to the Administrative Procedure Act, iswarmless errdf. Nonetheless, it is
inappropriate for the Commission to continue opegatinder a fiction that it is issuing a
declaratory ruling when, in fact, it is conductmgulemaking and a federal court has made that
clear to the agency. Further, while the Fifth Girdound the Commission’s actions were
harmless error in previous proceedings, there iguawantee other circuits will concur. Here,
where we do not have a clear indication as to wiias the Commission is considering — and
where there are dozens of suggestions — the fadurckentify rules in advance is not harmless

error, particularly when combined with the othengedural errors identified.

2. No Further Interpretation of Section 332(c)(7)’soRrbition Standard is
Necessary.

Commenters and the Commission agree that mostschave come to a common
interpretation of Section 332(c)(7): “[c]ourts gesilty agree that a carrier may establish that a
land-use authority’s denial of its siting applicati'prohibits or has the effect of prohibiting’ the
provision of service by showing that it has a digant gap in service coverage in the area and a
lack of feasible alternative locations for sitiregilities.”® According to the Commission and
industry commenters, the courts have not necegshaieloped consensus “about the showings
needed to satisfy this standafd."The application of a legal standard to facthésprecise

scenario where case-by-case decision-making isregs-not general standards or prescriptive

Id.
8 Public Notice at p. 10; Verizon Comments at p. 21.
81

Id.
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national rules. Localized zoning decisions andt tteal-world impacts on provider offerings are
well-suited to district court proceedings to asa@rfacts and apply relevant legal standards.
Verizon argues that the federal courts have inctigrénterpreted Section 332’s effective
prohibition section by requiring the provision te imet only if there is a “significant gap” in
wireless service, stating that a gap is no longerstandard, instead it is a gap in an ever-
increasing quality level of servié. The Commission has already addressed the courts’
interpretations of this standard, ensuring thatcthats which address this issue promote

competition®®

3. This Proceeding Is Not Being Conducted In Accorédanith Rules
Governing Declaratory Rulings, and It is DoubtfubMlitie Can Pursue a
Declaratory Ruling

In addition to the obligations established by tler@unications A&f and the
Administrative Procedures ACtthat an applicant bears the burden of proof incegeding, a
standard we have demonstrated in our initial Contenend above has not been met, in the
instant matter. Mobilitie, as petition&rhas also failed to comply with the Commission’gesu
on service.

Note 1 to Section 1.1206(a) of the Commission’seRukads in full:

8 Verizon Comments at pp. 21-22.
8 2009 Declaratory Ruling.

8 See e.g47 USC §309 “...The burden of proceeding with theoduction of evidence and the burden of
proof shall be upon the applicant....”

% See5 USC § 556 (d)."Except as otherwise provided tatue,the proponent of a rule or order has
the burden of proof.” (emphasis added) What the Petitioner and ingliisstek in the instant matter is
equivalent to a request for summary judgment uRilee 56 of the Federal Rules of Civil Procedure.
While the Commission is not a Court, and Congresdenclear that it was not to serve as a Court for
Section 332 or 253 matters, it should at leastimera of the standards that the proper entity revigw
this matter would apply and that is “...that theragsgenuine dispute as to any material fact and the
movant is entitled to judgement as a matter of'1lalRAP 856(a).

% Promoting Broadband for All Americans by ProhibifiExcessive Charges for Access to Public Rights
of Way WT 16-421, Petition for Declaratory Ruling (filébv. 15, 2016).
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In the case of petitions for declaratory rulingttbeek Commission
preemption of state or local regulatory authority @etitions for
relief under 47 U.S.C. 332(c)(7)(B)(v), the petitgr must serve
the original petition on any state or local goveemt) the actions
of which are specifically cited as a basis for esjing preemption.
Service should be made on those bodies withinttite sr local
governments that are legally authorized to acoepice of legal
documents in a civil context. Such pleadings thatrat served
will be dismissed without consideration as a defegbleading and
treated as a violation of the ex parte rules urtlesCommission
determines that the matter should be entertaineddiing it part
of the record under Sec. 1.1212(d) and the paatieso informed.

The Public Notic&” incorporated Mobilitie’s petition by reference aexplicitly
incorporated some of the petition’s allegationshesbasis for action. Neither Mobilitie nor
the Commission followed Commission rules requirgagvice of the original petition on any
state or local government, the actions of whichsgrecifically cited as a basis for requesting
preemption. The Commission should dismiss withmtsideration Mobilitie’s petition and
withdraw the tainted Notice as both are defective.

Note 1 to Section 1.1206(a) provides for a curéhgyCommission of notifying
maligned parties of the allegations against thedeusec. 1.1212(d). Neither the
Commission, nor Mobilitie, effected such a cura.fdct, the Commission denied a local
government requéeStfor additional time to alert maligned communitasd seek their input.

Should the Commission choose not to dismiss thesgeding due to the violations of
Note 1 to Section 1.1206(a), the Commission shoelkrtheless delay these proceedings

until each of the maligned communities has beentifled and served. If the Commission is

to remain true to its mission of making data dridstisions, it is imperative that it have both

87 public Notice.

% Order Denying Extension to File Comments, WT 164# { 3 (Mar. 29, 2017) (“We also are not
persuaded by the Petitioners’ claim that the emteof non-specific allegations in the record atzmme
local governments’ conduct that do not identify émtities that allegedly engaged in such conduat is
sufficient ground for granting an extension of tifoereply comments.”).
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sides of every stor¥? The failure of Mobilitie and other industry comnters to name, let
alone serve, local maligned state and local govenmmalso leaves any Commission action
subject to a claim of being arbitrary and caprisid@cause the inevitable result is the failure
to develop a full record, particularly as many loé items it seeks to address are outside of
the authority Congress has delegated to the Cornoni€y

The Supreme Court iBowman Transp., Inc. v. Ark.-Best Freight Sys.,’In¢quoting
Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Audtes. Co.,463 U.S. 29, 43, 103 S. Ct. 2856,
77 L. Ed. 2d 443 (1983)) was clear in its standé¥de will uphold the regulations if the FCC
has ‘examine[d] the relevant data and articulata[datisfactory explanation for its action
including a rational connection between the fagtsfl and the choice made.” Agency action is
arbitrary and capricious only if the agency: hdgdeon factors which Congress has not
intended it to consider, entirely failed to consida important aspect of the problem, offered an
explanation for its decision that runs countet ¢vidence before the agency, or is so
implausible that it could not be ascribed to aedlé#hce in view or the product of agency

expertise.*

% For instance, while Mobilitie complains about gslan a Maryland locality, we learn from the
Comments of Montgomery County that is has spemhdfths assisting Mobilitie file a single complete
application due to staff changeover and the insimal weaknesses of the Mobilitie siting practidéne
Mobilitie allegation is the abstract might appeariradicatable offense, however, when seen in laght
Montgomery County’s detailed facts, one must qoestine credibility of the allegations. When furthe
seen in light of similar stories the nation overe®ecomes convinced that Montgomery County’s
account is the more accurate portrayal of the facts

® The Petition seeks, and the Notice invites, comsen the federal preemption of state and local
regulatory authority by establishing federal capgermit costs, rents and timelines for action omizg
applications and “deeming” these applications grdiit the federal timetables are not met. The vast
mayjority of these issues have been assigned byréssp the federal judiciary, not the Commission.

% Bowman Transp., Inc. v. Ark.-Best Freight Sys.., it9 U.S. 281, 286 (1974).
2 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auts,, 463 U.S. 29, 43 (1983).
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In the instant proceeding, should the Commissidmaainserved allegations against
state and local governments without giving themcectnd an opportunity to respond, it will fail
to meet the Court’s test to have “examine[d] tHevant data and articulate[d] a satisfactory
explanation for its action including a rational oeetion between the facts found and the
choice made®

Moreover, recent representations by Mobilitie todbcommunities suggest that
Mobilitie is not even in a position to assert righinder either Section 253 or 332(c)(7).
Smart Communities’ member, the City of Laurel, Mand, recently asked Mobilitie,
(operating as Technology MD Network Company), isp@nse to a request to put large
towers in the public rights-of-way to address wieethnd when it would move forward with
the filings required under the Nationwide ProgrartimAgreements. Mobilitie’s response
suggested that it was seeking approval for placémetowers, but will the treat the addition
of wireless facilities as a “collocation” to an sting facility — meaning, apparently, that
Mobilitie is seeking the right to build a structut&orced from the provision of any service
or facility that would be governed by federal la¥t.can claim no rights under Section

332(c)(7) or Section 253, much less a right to @extbry relief if this is the case.

C. The Commission Should Reject Specific Proposed Staards Under Section
332(c)(7).

1. The Commission Cannot Adopt a Deemed Granted 8oluti

CTIA, Verizon and Crown Castle support Commissidagion of a “deemed granted”
remedy for applications not already covered by i8r@409(a* CTIA argues that the

Commission has authority for such an action bygito the Commission’s general rulemaking

93
Id.
% CTIA Comments at pp. 39-43; Verizon Comments atA326; Crown Castle Comments at pp. 35-37.
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authority? and claims particular authority under Section BJ8(but does not begin to address
the fact that the Commission has no authoritysaedocal land use permits, safety inspections,
or other necessary local approvals. Congress dutdsane the “ability to commandeer local
regulatory bodies for federal purposés.”

Nor does the industry recognize the difference betwthe statutory language in Section
6409 and Section 332(c)(7). Section 332 is veffeidint from Section 6409 and, as described
below, the Fifth Circuit irCity of Arlingtonexplicitly found that the shot clock provisions
adopted by the Commission were a presumption anbetused in fact-finding by the courts, to
whom enforcement of Section 332(c)(7) is confiffedrurther, Section 6409 contains very
different statutory language from Section 332(cH@l is limited to a much smaller set of
guestions. Specifically Section 6409(a) stateStae or local government may not deny, and
shall approve, any eligible facilities request” Bgction 332(c)(7) does not contain the phrase
“shall approve.?® Thus, Section 6409 is very different from Sect®2(c)(7) and the rules

implementing Section 6409 cannot be imported irgotiSn 332(c)(7). The Commission itself

% CTIA Comments at p. 40, fn 90.

% CTIA Comments at p. 41, fn 91. Section 706(b)sdoet address mandates against local governments
in any form.

9" Cablevision, Inc. v. Public Improvement Comni84 F.3d 88, 105 (1st Cir. 1999) (citiRgntz v.
United States521 U.S. 898, 934, 138 L. Ed. 2d 914, 117 S2885 (1997) (“The Federal Government
may [not] issue directives requiring the Stateaddress particular problems . . . it); at 961 (Stevens,
J., dissenting) (agreeing that the notion of “coapee federalism” does not include a direct “maeda
state legislatures to enact new rulegd);at 975 (Souter, J., dissenting) (agreeing withnilagority that
“Congress may not require a state legislature &ztea regulatory scheme”)). As noted ab®igranote
75, City of Arlingtondetermined the extent Ghevrondeference and did not directly address the
Commission’s authority to override the Tenth Amemdirrights of states and localities no matter the
dicta to the contrary. CTIA Comments at p. 41.

% See infra
% Cf. 47 U.S.C. §1455(ajith 47 U.S.C. § 332(c)(7).
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found a “deemed granted” remedy would not be apmatgpbecause of Congressional intent and
the importance of a fact-based analysis regardiygoarticular challenge:

This provision indicate€ongressional intent that courts should
have the responsibility to fashion appropriate capecific
remedies.... [T]he case law does not establish that amctjon
granting the application is always or presumpti\agbpropriate
when a “failure to act” occurs. To the contrarythose cases
where courts have issued such injunctions uponniind failure to
act within a reasonable time, they have done sp aftér
examining all the facts in the case. While we aghe¢ injunctions
granting applications may be appropriate in marsgsathe
proposals in personal wireless service facilitingitapplications
and the surrounding circumstances can vary grdaif/therefore
important for courts to consider the specific famtsdividual
applications and adopt remedies based on those'fict

While in considering Section 6409, the Fourth Qirdid not agree that the shot clock
violated the Tenth Amendment rights of states thatFourth Circuit did not consider the role of
the federal courts in the Section 332 schéth&The general principle is ‘that Congress cannot

compel the States to enact or enforce a federalatayy program.™®?

“The doctrine explicitly
does not affect ‘the power of federal courts toeorstate officials to comply with federal law’
because ‘the Constitution plainly confers this atitly on the federal courts*®® Congress
delegated to the courts the right to enforce Se@R®, thus ensuring that the appropriate branch
of government would be in the position to dire@ grant of a particular local land use permit.

Verizon is incorrect that the deemed granted rentieeyCommission adopted pursuant to

Section 621 is relevant? In that instance, the Commission adopted aniintdeemed granted

1992009 Declaratory Ruling at 139 (emphasis added).
191 Montgomery County v. FG®11 F.3d 121, 129 (4th Cir. 2015).

192 Dakota, Minn. & R.R. Corp. v. South Dako82 F.3d 512, 518 (8th Cir. 2004) (quotPiintz, 521
U.S. at 935, reaffirminflew York 505 U.S. at 161).

1% d., quotingNew York v. U.S505 U.S. 144, 179 (emphasis in the original).

1% v/erizon Comments at p. 25.
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order until the local franchising authority issueétanchise®® An interim deemed granted
remedy is a vastly different remedy from a permaif@m of relief. Further, the reviewing
court did not consider whether the interim deemehigd remedy improperly violated local and

state governments’ Tenth Amendment rigiis.

2. The Commission Should Not Adopt Shot Clocks for DAS

The Commission should not adopt new shot clock®fS facilities or small cells
generally, or a different standard for acting uppplications. As Smart Communities showed
in their initial filing, and as shown in the “Defiions of Small Cells, and the Review of Small
Cell Applications, Supplemental Repdff’by Andrew Afflerbach of CTC Technology and
Energy included with this reply, there is no sotatual basis for doing so, and given the
number of applications that are being filed in baitis wise to maintain a regime under which
both parties have an incentive to work togethegstiablish practical timelines for actions on
proposed installations that may present partiastares. As the Fifth Circuit found @ity of
Arlington, that existing shot clocks operate merely as bugsting-bubble” theory of
presumption, under the Federal Rules of Evidenagrevtihe only effect of a presumption is to
shift the burden of producing evidence with regarthe presumed fact. If the party against
whom the presumption operates produces evidendieoyimg the presumed fact, the

presumptiorsimply disappears...”*°® This not only avoids constitutional problems ésglies

195 Alliance for Cmty. Media v. FC&29 F.3d 763 (6th Cir. 2008).
1%, at 778-780.
197 CTC Reply Report, Exhibit 2.

1% City of Arlington v. FCC668 F.3d 229, 258 (5th Cir. 2012) aff'd in pad81S. Ct. 1863 (2013)
(emphasis added) (“The time frames do provide tDE'E guidance on what periods of time will
generally be ‘reasonable’ under the statute ... hag might prove dispositive in the rare case inchla
state or local government submits no evidence gstipgadhe reasonableness of its actions. But in a
contested case, courts must still determine whétgestate or local government acted reasonablgrund
the circumstances surrounding the applicationsateis).
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of statutory interpretation, it results in bothesdsiewing the burdens presented by applications
realistically. This limited approval of shot clacky the courts shows, as explained above, that a
more extreme version of a shot clock with a “deemgw@hted” component would not be

appropriate or lawful for Section 33%

V. THE COMMISSION CANNOT AND SHOULD NOT DECLARE PUBLIC
RIGHT-OF-WAY ACCESS MUST BE BASED ON INCREMENTAL CO STS OR
ANY OTHER COST MEASURE.

A. The Commission Does Not Have Authority to Regulatelnder Section 253.

1. If the Commission Attempts to Apply Section 258iteless Siting, It
Must Recognize That Section 253(c) Is a Savingss€lar Safe Harbor,
and Not An Authorization to Regulate.

As discussed above in Section IlI.A, Section 258gdeot apply to wireless siting. If the
Commission nonetheless attempts to apply Secti@i@BAS, then the Commission must
follow the plain language in Section 253(c), whinbkes clear it is a savings clause or safe
harbor, working in conjunction with Section 253(@)protect the rights of local governments to
manage and charge compensation for use of puglitsrof-way™° Comments make clear
federal courts almost uniformly find Section 253z )e a savings clause or safe harbor which
permits state or local governments to adopt rdias might otherwise be considered inconsistent

with Section 253(a)** The Commission is not free to overturn this esipbtatutory directive to

199 Notably, the current leading federal legislativegmsal to address these issues, the Mobile Now Act
adopts a 270 day deadline for federal approvabofraunications facility installations. Making
Opportunities for Broadband Investment and Limitibxgessive and Needless Obstacles to Wireless Act
(S.19, 115th Cong., 86(b)(5)(a) (2017)) availalle a
https://lwww.commerce.senate.gov/public/_cache/fiek39eec-a303-47bf-88f8-
6abe64325ch1/B30EFOFCB7D36BB155D45356D42F5F 7E. matwilv-text.pdf (the “Mobile Now

Act”).

10 5ection 111.B

1 san Antonio Comments at pp. 27-28; San Francismor@ents at pp. 15-16evel 3 v. St. Louigt77
F.3d 528, 53%8th Cir. 2007) (finding that because 253(c) begifth “nothing in this section,” it is not
“self-sustaining” 253(a) is a general rule of predion and 253(c) creates a safe harbor) (ciNdg
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regulate public right-of-way compensation. CTIAl&ation to Senator Gorton’s statements in

the legislative history is unavailing?

2. Market Value is “Fair and Reasonable”

If the Commission were to find Section 253(c) raleivto the placement of wireless
facilities, Smart Communities’ initial comments neadear that sound policy dictates
compensation for use of a public right-of-way skio@flect market value because it will
promote competitive and economically efficient n§scarce resourcé$® Industry commenters
do not refute these economically and factually scarguments. Instead, CTIA, Verizon, Sprint,
and Crown Castle attempt to use Section 253 whel@es not apply and argue that the
Commission should interpret Section 253 to limidlities to cost-based compensatibh As
Smart Communities explained in our initial commetusalities’ charges for the use of public

rights-of-way can be divided into two categori€ly: fees which generally are limited by state or

Payphone299 F.3d at 240 (3d Cir. 200Bellsouth v. Palm Beac¢l252 F.3d 1169,1188 (11th Cir. 2001)
(“it is clear that subsections (b) and (c) wereaatitb the statute to preserve, rather than to,|state and
local government authority”)fCG New York, Inc. v. City of White Plai®5 F.3d 67, 77 (2d Cir. 2002)
(8 253(c) is a savings clause)). While the Sixittt@t found inTCG Detroit v. Detroit206 F.3d 618,

624 (6th Cir. 2000) that 253(c) creates a privagletrof action, it focused more on whether reliefilcl be
found in federal court. The Sixth Circuit has doectly addressed the contrary findings in othiesuits.

112 5ee CTIA Comments at 19. Senator Gorton was glete that the Commission had no role, and that
challenges would be heard on a case-by-case bddisre is no preemption, even if my second-degree
amendment is adopted, Mr. President, for subse@tiowhich is entitled, “Local Government

Authority,” and which is the subsection which prees to local governments control over their public
rights of way.” 141 Cong. Rec. S 8206, 8212 (dady June 13, 1995). At least one court has cuefir
this interpretation.Qwest Communs. Corp. v. Maryland-National CapitatkP& Planning Comm’n

2010 U.S. Dist. LEXIS 47009 at 20 (D. Md. 2010)r{8®r Gorton’s comments show that the exclusion
of subsection (c) was intended to restrict the ppe/e authority of the FCC, not to create a right
telecommunications providers to sue for damagesgmusubsection (c)).

13 Smart Communities Comments at pp. 37-40; See Exdjihttached, the Reply Declaration of Kevin
E. Cabhill, PhD, Regarding the Accenture Report ttwedEconomics of Local Government Right of Way
Fees, p. 3 (“ECONorthwest Reply Report”).

14 v/erizon Comments at pp. 14-17.
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local law to cost-based administrative fees forcpssing and (2) rent, which is determined by
market valué®

Initial comments demonstrate that not only is maridue reasonable, it is often legally
required by state constitutions or by federal ratjoih for the just treatment of taxpayers. For
example, as the Virginia Department of Transpartaéxplains it has “spent many millions of
dollars acquiring ROW throughout the Commonweadthtl because majority of these
acquisitions were made using federal funds, VDOBtroomply with federal rules, including a
USDOT regulation that requires that all propertgiasts obtained with funding under Title 23,
the use or disposal of such interests must becfmrént fair market value**® Further, as
articulated in our initial comments, many statestibations include “gift clauses” which prohibit
a locality from subsidizing a private entity as ayto protect taxpayer funds. The
Commission has no authority to require state oerfgldaxpayers to subsidize the business plans
of wireless companies.

Crown Castle acknowledges localities have propyetantrol over their property in
some cases, but argues that the public rights-gfasa public goods held in public trust and are
not the same as leasing, for example, the roofsthaol'*® Crown Castle cites no authority for

the proposition that public rights-of-way are helgublic trust for its private use without full

compensation (it would be an odd trust indeedtilnated trust property over to third parties

1> Smart Communities Comments at p. 59.
118yA DOT Comments at pp. 3-4 (citing 23 C.F.R. §A0®&(e)); AASHTO Comments at p. 2.

7 Smart Communities Comments at p §8e alsdrederick Ellrod 1l & Nicholas P. Miller, 26 Settat
Univ. L.Rev. 475, 490 (2003); Richard Briffault, @ bisfavored Constitution: State Fiscal Limits and
State Constitutional Law, 34 Rutgers L. J. 907 @Q0State constitutions limit the purposes for afhi
states and localities can spend or lend their fundBhese provisions may be said to constitutioesdiz
norm of taxpayer protection.”)

118 Crown Castle Comments at pp. 26-27.
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without compensation, or worse, for amounts thamatoeven fully recover costs); or that
suggests a local government, when acting as “elisted providing access to a private party, is
not acting in a proprietary capacity. And theec&own Castle does cite, while discussing the
roof of a school, is not limited to such propenyaxplicitly holds, “the Telecommunications
Act does not preempt nonregulatory decisions otallgovernmental entity or instrumentality
acting in its proprietary capacity®

CTIA and Verizon attempt to rely on a Black’s Lavicibnary definition of
compensation to conclude that “compensation” istéichto recover injury or costs, although
Verizon appropriately acknowledges that compensatiso means “remuneration in return for
services rendered® In this instance services rendered are no diftérem a property owner
leasing land or building space, and Section 258¢es not use the term “cost.” Importing the
term “cost” into the Commission’s interpretationtbé statute is without statutory foundation —
at least if by “cost” one uses the term (as indudtres) to mean out-of-pocket costs.

CTIA relies on a variety of cases which interphet Section 253(c) savings clause to
cost-based compensatitit. In many cases, the limitation is actually a fiorcof state law
limits on local authority, not a federal law lintitan. Even if Section 253(c) were applicable to

wireless facilities, Smart Communities showed in iottial comments that the legislative history

19 35print Spectrum L.P. v. Mill283 F.3d 404, 421 (2d Cir. 2002). In fact, theeas the Second Circuit
relies on this ruling are labor law cases. Itigtthat the court notes that this case constitatgdgle

high school roof, but the court used the followiasts, both of which point toward affirmation of sho

local ordinances which seek rent for use of putl@perty because in most cases a locality will digtng

as a landlord seeking to maximize value and woaotde making policy through compensation schemes:
“(2) whether ‘the challenged action essentiallyees the entity’s own interest in its efficient
procurement of needed goods and services, as mneeasyicomparison with the typical behavior of
private parties in similar circumstances,” andw®gther ‘the narrow scope of the challenged action
defeats an inference that its primary goal wastmerage a general policy rather than addresscifispe
proprietary problem’).”

120\/erizon Comments at p. 15; CTIA Comments at p.f2%6.
21|d. at pp. 28-33.
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demonstrates Congressional intent not to governaties which localities charge, only the
fairness of the charge among competitéfsnd several lines of cases clearly hold that
municipalities have the authority to charge réntCTIA relies extensively oBell Atlantic v.
Prince George’s Counfyput that decision is no longer good I[&4. Further, just because cost-
based fees have been found to be reasonable inaathiexts, it does not follow thahly cost-
based fees are reasonable under Section 253(&)s demonstrated above, localities are often
required to obtain fair market value for public peoty. Sprint seems to say that local taxpayers
should subsidize a private, competitive servicd\wilow-market access to the physical
property needed for those busines$és.

CTIA, Crown Castle, and Verizon further argue ttiet Commission should
proscriptively invalidate fees that are based per@entage of a provider’s reveridé. This
request is not grounded in the rulings of most tsocwnsidering the issue, many of which have
upheld percentage-based fees, and have propelgdaanstead to see whether the fees violate

253(a)'?®

122 Id
128 Smart Communities Comments at pp. 60-61.

24P R. Tel. Co. v. Municipality of Guayanilla83 F. Supp. 2d 534 (Dist. of Puerto Rico2008? (t
holding inBell Atlantic-Maryland, Inc. v. Prince George's Guy, Maryland, 49 F. Supp. 2d 805
(1999)with regard to the appropriate level of compensatinder Section 253(c) is no longer good law
because it has been vacateff)d 450 F.3d 9 (1st Cir. 2006).

125 See Verizon Comments at p. 15, fn 38.
126 Sprint Comments at p. 34.

2T CTIA Comments at p. 32; Crown Castle Comments @8pVerizon Comments at pp. 16-17See
e.g.,Comments of the Texas Municipal League at pp. fle&(March 8, 2017).

128p R. Tel. Co. v. Municipality of Guayanilld50 F.3d 9, 35 (1st Cir. 2006) (most courts hastefound
gross revenue fees or other non-cost based fédesger se invalid under § 253(c)) (citiQgvest Comms.
Inc. v. City of Berkeleyt33 F.3d 1253, 1257 (9th Cir. 2006, G Detroit v City of Dearbor206 F.3d
618, 624-25 (6th Cir. 2000gity of Santa Fe380 F.3d at 1273;CG N.Y., Inc. v. Shite Plain305 F.3d
67, 77-78 (2nd Cir. 2002)) (quotations omittedheTequest is not only based on a misreading of the
law, it fails to recognize that a gross revenuesetidee may often be an appropriate way to obtain
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Beyond arguing against percentage-based fees,t @pdnverizon seek to have the
Commission develop a comprehensive set of rulesmging every aspect of what could
constitute cost?® This extensive list demonstrates the complexitgny Commission decision
to start down the road of limiting localities tostdbased compensation as Smart Communities
warned in its initial comments® And while Sprint argues that obtaining the fidlue of local
government property is shortsight€dthe taxpayers who paid for the land might not eagreen
if it is within the local government’s power to effbelow-market rates.

Verizon argues that the phrase “fair and reasonhabiEmbiguous and the Commission
should receiv&hevrondeference to interpret’it? But, as we showed in our initial comments,
the term defines a range of possible rates, ardkbgition permits a rate that reflects the market
value of property — what a willing buyer will payalling seller. Section 253(c) does not
authorize the Commission to set rates, or requieead a particular mechanism for calculating
rates, as requested by the industry. Setting &pkat formula would not only be unlawful, it
would be unwise, as state constitutions and o#aerll agencies have interpreted their own
statutes to determine what kind of compensatiomilshioe obtained by local governments for
their public rights-of-way. The Commission shootat (and in the case of federally-funded
public rights-of-way, cannot) ignore the widespreadsensus about the appropriate disposition

of public property®

compensation for the value of property used — armbmmonly used in competitive markets to that end.
See, e.gSmart Communities Comments, Declaration of ECONueett, Ex. 2 at 133.

129 Sprint Comments at pp. 36-41; Verizon Commentspatl6-17.
% Smart Communities Comments at p. 40.

31 Sprint Comments at p. 34.

132 \/erizon Comments at p. 15.

13 When two agencies have jurisdicti@hevrondeference is, at best, uncertain. See generaipdiL.
Weaver, Deference to Regulatory InterpretationsriAgency Conflicts, 43 Ala. L. Rev. 35 (1991)
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3. Local Governments Do Not Possess a “Monopoly” Qvand Suitable
for Wireless Facilities

Providers seek to argue two sides of the same &tinhe same time they explain that
small cell wireless facilities are small, unobtmgsand easy to place in a variety of situations,
they also argue that local governments have a nwyom land suitable for these faciliti&¥.
Even in the case of relatively large, facilitiegposed by Mobilitie and others, it is simply not
true that local governments hold a monopoly overgbtential locations for towers and other
facilities. In just two examples, billboards andddcast towers exist all over the United States
and these are often located outside public rightsay. The small size of some DAS facilities
make these the perfect choice for siting on prilate. Indeed, that is where the industry
originated, with in-building DAS installations. Riders may complaint about the difficulty or
alleged delays in dealing with local government,rimthing stops these providers from using

private property for their facilities>°

V. INDUSTRY COMMENTERS FAIL TO ADDRESS THE CHALLENGES OF
SITING WIRELESS FACILITIES IN THE PUBLIC RIGHTS-OF- WAY

The public must always be considered first andnfmst when placing objects in the road
right-of-way; especially large monopoles. In aduhtithe transfer of costs to road agencies by
limiting how road agencies are able to recoup dostenanaging the public right-of-way and for
reviewing and issuing permits would stretch roaddais that are already spread ultra-thin.

Subsidizing any industry, especially those affdchivith for-profit unregulated services, is

3% Sprint Comments at p. 33.

¥ The Smart Communities fully addresses monopolyrslan the expert reports attached to their initial
comments. The industry submits no factual or ted2conomic arguments that support classificatfon
public rights of way as “monopolies” where wireldasilities are concerned.
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simply not a viable option to agencies across the slike the Ottawa County Road
Commission-

The concerns of the Ottawa County Road Commisgieehoed in the numerous
comments of state and local highway authorities liaze filed in this dockét’ The number
and quality of these filings is perhaps the begtence of the safety concerns these entities have
with regard to the deployment of infrastructurehiitthe public rights-of-way.

The concerns of these highway professionals andnigaeering and planning
community that serve them stands in stark contvasn juxtaposed to silence of the industry
comments and Notice, which fail to even raise sisee of safety when discussing the
deployment of infrastructure within the public igfof-way. It is perhaps the failure of the
Bureau and the industry to realize just how sertbase issues are that resulted in the
unprecedented participation of the road communitihis docket.

As part of its comments, Smart Communities engdyjedi Engineering, LLC to review
for the Commission the numerous safety issuestiat be addressed before allowing the
placement of any new structure in the public righftsvay, whether categorized as a small cell
or not, as such a deployment can raise significssuoes for roadway engineering, safety, and
coordination with other utilitie§®® These same points are raised in the numerongdibf

highway communit}?® and strongly agrees with the numerous state arad departments of

1% Ottawa Comments at p. 1.

137 See e.g.Comments of Kansas DOT (filed Mar. 3, 2017); VD Comments; Comments of lllinois
Department of Transportation (filed Mar. 22, 201Amnerican Association of State Highway and
Transportation Officials (filed Mar. 21, 2017) inding supportive statements from the state Depatsne
of Transportation of Georgia, Maine, Maryland, Mgdm, Missouri, New Mexico, North Dakota,
Oregon, South Dakota, Texas, Utah, Vermont (collebt “Highway Community Filings”).

138 SeeSmart Cities Comments at pp. 150- 192, Ex. 4, ifDeclaration.

%9 seeHighway Community filings supra at note 136.
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transportation that counsel that the “..Federal @amcations Commission ...[should] ... make
no changes to FCC rules that would diminish the adlthe local county road agency when it
comes to implementation and expansion of the lar&less infrastructure network. County
road agencies are concerned first and foremostaendtatutorily charged with, the safety of the
motoring public. While Michigan’s local county roadencies recognize the importance of
expanding wireless infrastructure, it is significemnote that nowhere in Mobilitie’s pending
Petition for a Declaratory Ruling is safety eitheentioned or addressetf

But it is not just local road agencies that couagglinst preemption: “[ljndividual states
should be permitted to develop their own statutorg regulatory approaches designed to
address the individual needs and circumstancdseqgfarticular state, and to protect the safety of
the users of the roadways adjacent to the rightsayf, as the Commonwealth of Virginia ...has
done.™ For instance, the Virginia Department of Transgiion explained: “There has been no
demonstration of a nation-wide problem that wagantone size fits all” solution as Mobilitie,
LLC requests in its Petition for Declaratory Rulitig?

Indeed, the Notice and industry commenters igneeeohgoing and unavoidable risks to
public safety that placement of new structurehi@gublic rights-of-way generate. They further
fail to address the financial and operational imgach new facilities have, including:

* Long-term stresses on the roadbed,
* Drainage interference,

* Enhanced expenses for maintenance or expansiomeafoadway, or

140 Ottawa Comments at p. 1.

“IVirginia DOT Comments at p. 1.

“2|d. See also, Exhibit Il of Virginia DOT’s filing whitprovides diagrams of selected utility pole

collisions and their impact.
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« Improve other utilities*

Expert testimony in the record documents eachesfattoncerri§’ and the Commission
cannot move forward in this proceeding until eaak been addressed. Long term harm to
roadbeds, and hazards will predictably result liolnis of dollars of loss to the economy,
including in small communitie¥® And, these costs do not even include the poleruits to
adjoining properties and property owners, or othernalities that may be associated with the
placement of wireless faciliti¢®

Commissioner Michael O'Rielly testified before teS. Senate Committee on
Commerce, Science and Transportation that a méjectove of the new Commission leadership
was to “...conduct sound cost-benefit analyses asopdne Commission’s consideration of new
regulations....**” Commissioner O'Rielly explained that “[tJoo oftender the prior
Commission leadership, sufficient work was not da@gtainly prior to votes by
Commissioners, to calculate the particular cosaslew burdens or obligations would impose
on regulated entities... [relying on] vague or illapbenefits of these new regulatory

burdens.**8

"%SeeSmart Communities Comments, Ex. 4, Puuri’s Detitamaegarding the impacts of placement of
wireless structures in the public rights-of-weyee als®mart Communities Comments, BxCTC
Declaration. Comments of Maryland State Highway Adstration (incorporated as part of AASHTO
Comments) at p. 17 (“Use fees ...[must reflect]... & costs associated with the management of ROW
access, impact to infrastructure, and maintenahpce.”

144 Id

14> Smart Communities Comments, Ex. 3, Report anddbatibn of David E Burgoyne at pp. 8-10;
Smart Communities Comments, Ex. 4, Puuri Declamadiop. 3.

1481d. Smart Communities Comments, Ex. 2, Declaration@®BE orthwest.

4" Testimony of Commissioner Michael O'Rielly befdhe Senate Commerce Committee (Mar. 8, 2017)
at p. 1, available dtttp://transition.fcc.gov/Daily Releases/Daily Buesss/2017/db0308/DOC-
343816A1.pdf See alspRemarks Of FCC Chairman Ajit Pai At The Hudsonitai, The Importance

Of Economic Analysis At The FCC, Washington, Daajlable at
https://www.fcc.gov/document/chairman-pai-econoamalysis-communications-policy

148 Id
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While Smart Communities’ filings and expert reppesd the filings of other
commenters, have highlighted the potential costsdalities and the public of uncontrolled
deployments, neither the Petitioner, nor any ingusbmmenter has provided any such analyses
to support their claims that action is needed. Nt industry shown that specific options that
they seek (such as the WIA classification of a @8icfoot box in front of a residential unit as
small) are either necessary, or costless. Agpéas, the industry proposed definitions are not
required for deployment; this is a case wherectsts of Commission intrusion have few clear
benefits that would not be otherwise realiZ&4d.

Some in the industry may point to an Accenturet8gastudy entitled “Smart Cities;

How 5G Can Help Municipalities Become Vibrant Sn@ities™>° filed with the Commission
by CTIA,**! as a cost benefit analysis. Such a claim woulthiséeading at best.

While Smart Communities generally hope that 5G addl to GDP growth and network
investment, and have other public benefits, nowlretke report is there any explanation as to
how — if the benefits are real - retaining localiesv of siting in the public rights-of-way or
allowing localities to recover all permitting costsd market value for property used, will
prevent realization of those benefits. Local revéd mostmeans that deployers must go through
steps before deploying — but it does not meanttiegt will not deploy (as Smart Communities
have shown). To be sure, Accenture suggestshbi are delays. For example, while there is
a reference to applications taking as long as 2dthst? for approval, there is no data to

document the claim. In fact, page 13, the pageishdedicated to outlining the “challenges”

199 CTC Reply Report, Exhibit 2, p. 2.

¥ The Accenture Study, claims that 5G could impactau$275 billion in investment, create 3 million
jobs and increase GDP growth by 500 billion doll#scenture Study.

L CTIA Ex Parte filed January 13, 2017.
132 pccenture Study at p. 13.
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facing small cell operators cites no empirical datd names no specific jurisdiction or
practice®® But even assuming that its allegations of chgksnwere true, the report
nevertheless seems to indicate that deploymermicisrang, meaning benefits are being realized.

The report’s claims with respect to charges prengrdeployment are also not actually
supported, and are not even theoretically sounsltha report by ECONorthwest attached to
these reply comments explains, if the benefits Ataenture estimated are real, then the
providers should be able to pay market rates fwureces used; if the economic value of the
benefits are so tenuous that providers cannot @aigehvalue for property, that suggests the
benefits are in fact illusor{?

Moreover, as Dr. Cahill explained in his initialcareply report§® requiring states and
localities to subsidize the small cells currenuimbents seek to deploy is a bad economic idea.
Because if the Commission picks winners and lodemigh subsidies and below market access,
it may encourage deployments that actually delagld@ment of more advanced technologies
by subsidizing the incumbent players. The prospeatlined in the Accenture Study are more
likely to be achieved if localities recover all theosts and are entitled to charge fair market

value for the property used by providers.

133 The absence of any real facts regarding the 24mexample is illustrative of the deficiencies et
report. The Commission has before it example26ffbot towers being proposed to be placed in ways
that they would interfere with other utilities, ate safety hazards, block handicapped accesspaml s
Smart Communities also showed that facilities aiadpinstalled without complying with Section 106
procedures, and applications are being submittétbwi engineering. If Accenture is suggesting that
society would be better off allowing the negatingacts (which include fatalities, loss of propariéyues
and so on) in order to replicate functionality athg provided on private lands); or is trying to fagt 24
months was unreasonable under the circumstanegantined, it surely should have examined the costs
and causes of delay v. benefits afforded v. thenkavoided. It did not attempt to do so.

1% ECONorthwest Reply Report, Ex. 3, p. 4 Dr. Cahitivides a detailed economic criticism of the
Accenture Report in his comments. It is not a d@stefit analysis that justifies imposition of any
additional rules.

1% Smart Communities Comments, Ex. 2, Cahill DeclaratECONorthwest Reply Report, Ex. 3.
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The Accenture Study is also technically inaccurdtbe Accenture Study says that 5G
“cells are small — the size of a shoe b&X."As Accenture is a management consulting firm,
perhaps its lack of technical expertise can beiferg While there may be devices that are the
size of a shoe baX, these devices must be powered and connectedotmmenications
network. Many times, the power connection or backltonnection requires another
component, a component that is always much latrger & shoe box.

CTC, an engineering firm, documents that some “Broall facilities approach “macro”
site facilities and electric transmission monopatesize and weightt® Its supplemental report
provides a description of “small cells” as actualgployed, and shows that in fact, those
facilities can be quite expansive and intrusfieHowever, the Accenture Study is revealing in
one respect — it is premised in part on the assomfitat very small installations can yield
benefits estimated. The problem (as the SuppleahBaport by CTC explains) is that industry

is seeking relief that would apply to large fa@kt that could have impacts Accenture ignores.

1% Smart Communities Comments, Ex. 2, Cahill Declanaat p. 1.

" While there are no 5G devices at the moment,riéasonable to imagine that there will be a huge
diversity of devices in size and function, justlaare are now with LTE devices.

8 Smart Communities Comments, Ex. 1, CTC Declaraign 6 (In some small cell deployments, the
technology does not use fiber or wired infrastreeto connect to the network. The network connégtiv
known as “backhaul,” is done wirelessly. In ordar lhackhaul to work effectively using a wireless
approach, there needs to be a strong signal bettiveesmall cell devices and one or more master
backhaul antennas. Some providers are accomplishisipy making the master backhaul antenna
especially tall, potentially 70 to 120 feet, whiekceeds the height of many macrocells. Mobilitiens
company that uses this architecture and has filwdyrapplications for poles of great height.

139 CTC Reply Report, Exhibit 2, p. 1.
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VI. THE INDUSTRY-PROPOSED DEFINITION OF SMALL CELL IS A NYTHING
BUT SMALL, AND CERTAINLY NOT A DEFINITION THAT JUST IFIES
SHORTER TIMES TO ACT ON A COMPLETE APPLICATION

A. Small Refers to Area Served, Not the Size of Faciks

The term “small cell” is typically used to descritwe installation that serves a small area
— not to distinguish between facilities that anm&dl v. those that are largé®® For purposes of
this Notice, it is important to recognize that wfals within the rubric of a “small cell” at any
given site can actually involve many different geof equipment, some of which could be quite
large and quite intrusive. Thus, as CTC explaim@ny given location, a “small cell” may
involve a support structure (ranging in size frodMa@bilitie tower to a more conventional utility
pole); an antenna; radio units; power suppliestatemeters/disconnects/cabling; and
potentially back-up power supplié%. Some of these facilities may be mounted on thetmr

pole; some may be placed in a vault, and some maydund-mounted.

B. The Commission Should Not Adopt A New Definition oEmall Cell As
Proposed By Industry

The Wireless Infrastructure Association (“WIA”) grases a definition of “small wireless
facility” that would capture both individual nodesa DAS network and a stand-alone small
wireless facility by employing the “volumetric deition contained in the Commission’s First
Amendment to the Nationwide Programmatic Agreenf@mnthe Collocation of Wireless
Antennas....**?

First, Smart Communities questions whether the Cssion has the authority to create a

new class of wireless sites. Congress has naditented the Commission to establish such a

10 Smart Communities Comments, Ex. 1, CTC Declaragion 2.
181 Smart Communities Comments, Ex. 1, CTC Declaragion 6.
182 comments of the Wireless Infrastructure Associagibp. 1, fn 2 (filed Mar. 8, 2017).
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category and Congress has already provided the @ssim guidance for cell sites and for
collocations at cell sites. It did not authorihe Commission to create a third category of a
small cell site.

Moreover, there are significant, practical reasehg a new category even if
appropriately defined, is not appropriate. It ctiogies the siting process by adding a new layer
or regulations for whatever the Commission defmgssmall cells.” And, because applications
are being submitted in batch, there is no reastelieve that applications for many small cells
could be reviewed in a shorter time than is ocogrrinow, under existing rulé&®

Most importantly, however, the industry’s propossés a definition that does not
actually limit placement to the sorts of small fiieis that can be reviewed quickly, and its
reliance on the Programmatic Agreements to suppattdefinition involves a great deal of
“cherry-picking” and reflects a misunderstandingled Section 106 process. For example, the
Section 106 standards are designed to identifatsitas where there is a definite risk of harm to
historic properties or areas; the rights are nebhite — a locality, a tribe or any interested yart
could still trigger a Section 106 review by comptaf* That is, the rules recognize that in many
instances, even when the standards the Commisgapted are followed, they could cause

harm, and may require significant review..

183 CTC Reply Report, Ex. 2.

14 See e.gCollocation Agreement (entitled “National Prograatin Agreement for the Collocation of
Wireless Antennas”) Stipulation V. A. 4 — A preréegte of the Section 106 process is that ther@is n
complaint from a member of the general public, andiribe, a SHPO or the Counctee also
Stipulation VI C, which provides there is a righitreview after the collocation has taken place afen
fully in compliance with Stipulations if in the apon of a SHPO/THPO or Council the collocation has
resulted in an adverse effect on the historic pitgpe
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Second, the Nationwide Programmatic AgreementherGollocation of Wireless
Antennas is designed to discharge only the Coman&sduties, not the broader duties of states
and localities.

Third, the rules effectively recognize that evendmall cells located outside of historical
areas, a size greater than 28 cubic feet has tleatgd for significantly affecting an historic
area’®® One can therefore reasonably draw the inferematethe same size deployment has a
significant possibility of a negative impact on iradmately adjacent properties. While the value
of adjacent properties and the aesthetic impacasdefployment may not be a concern of the
Commission in the Section 106 Agreement, it is fomeoncern of localities, given both
aesthetic interests and the real possibility thahdarge facilities could affect property values
significant’®® While adjoining property value may not be a cander WIA and its members,
such a concern must be considered by the FCC, iallp@n smaller communities. In other
words, the Commission’s own rules reflect thahat\very least, a 28 cubic feet structure, even

when subjected to the minimally visible rules, riegg! significant reviews, and is not a minor

structure eligible to fast track applicatiof5.

C. WIA'’s Definition Ignores Minimally Visible Elements of the Section 106 Test

WIA excludes from its volume test, the second porbf theFirst Amendment to

Nationwide Programmatic Agreement for the Collogatof Wireless Antennase. that the

185 see Stipulation VI A.5.(b) (ii).

1% Smart Communities provided an expert analysigghlight for the Commission the potential impacts
of wireless facilities on adjoining property valueseeSmart Communities Comments, Ex. 3, Report and
Declaration of David E Burgoyne. Burgoyne conckideany deployments of small cells could affect
property values, with significant potential effec&ee also

187t is also helpful to note that tidationwide Programmatic Agreement for the Collosatof Wireless
Antennagloes permit 21 cu ft. facilities on active utilgiples in historic areas. While one can question
whether that exemption was warranted, it is notéwothat this is the maximum size permitted, despit
section 6409; and such a deployment is subjectctwrelaint process. In other words, placementaen
public rights of way subject to 6409 raise substhisues not of concern under NHPA

45



device be minimally visible. As the Bureau expél in its Notic&®® announcing the
agreement, “the amendment tailors the Section 106egs for small wireless deployments by
excluding deployments that have minimal potentaleddverse effects on historic properties.”
The amendment then goes to establish that a ®tkme only be small, but “minimally visible.”
A review of the minimally visible standards woulckide a great many of the sites WIA
would otherwise argue fit the cubic foot test.order to ensure the minimal visible impacts, the
First Amendment to Nationwide Programmatic Agredrh@nthe Collocation of Wireless
Antennagrovides:
1. The “small cell” must be deployed on a buildingnon-tower structur&®
(Stipulation VI)
2. The antenna or antenna enclosure must be the quigraent that is visible from
the ground level. (Stipulation VII. A)
3. The antenna or enclosure must not exceed 3 cubicrferolume.
a. Antenna or enclosure must be installed using cdmegd techniques that
match or complement the structure on which or withhich it is
deployed. (Stipulation VII. A)
4. No other antenna on the building or non-tower stmgemay be visible from the
ground level. (Stipulation VII. A)
5. No antenna’s associated equipment may be visibla the ground level.

(Stipulation VII. A)

188\\ireless Telecommunications Bureau Announces BgacDf First Amendment To The Nationwide
Programmatic Agreement For The Collocation Of Wasal AntennadVT 15-180 (Rel. Aug. 8, 2016).

199 since the definition of Tower in the Collocatiogreement has the same meaning as for Section 6409,
i.e. deployed for the “sole or primary purposewbgorting FCC-licensed antennas and their assadciate
facilities,” a Mobilitie pole, which is deployedrfthe just that purpose would not qualify.
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6. The depth and width of any proposed ground dishabassociated with the
collocation cannot exceed the original depth ardgthwvith a maximum of four
lightning grounding rods.

The basic premise of the WIA proposal is that faed of a certain size require minimal
review, and therefore can be subject to a shorteheticlock. In fact, viewing the
Programmatic Agreements as a whole, it is fairgaclthat absent other protections, a facility of
the size proposed by WIA can require significantew, and that the circumscribed definition
does not provide a sound legal line (and definifailg to identify a sound technical line)

between “small” cells and other installations.

VII.  NATIONAL POLICY SHOULD REWARD INNOVATION AND
TECHNOLOGICAL ADVANCES; THE INDUSTRY DEFINITION OF SMALL
CELL DOES NOT.

As CTC explained in its declaration, today’s sneell sizes may approach or exceed the
size of many monopoles or macrocelf$. This is because many small cells utilize the same
equipment that is utilized on traditional macrogetlespite some of the equipment occupying a
smaller physical area due to placement or powering.

The Commission has also recognized that its rdiesld “neither explicitly nor
implicitly express a preference for one partic@atry strategy....[nor be] an attempt to indicate
such a preference...[as it] may have unintendeduadésirable results.... As to success or
failure, we look to the market, not to regulatiéor, the answer*"*

Petitioner and the industry commenters are argiangst such an industrial policy. For

instance, by fast tracking Mobilitie’s 120 foot “afhcell” model, or even the 28 cubic foot

10 Smart Communities Comments, Ex. 1, CTC Declaraiqop. 6-8.

" 1n the Matter of Implementation of the Local Cornitjuet Provisions in the Telecommunications Act of
1996; Interconnection between Local Exchange Cesrasnd Commercial Mobile Radio Service
Providers 11 FCC Rcd. 15499, 15508-15509 (1996) (“Inter@ation Order”).

a7



model proposed by WIA, the Commission retards #netbpment of technologies that are truly
small. Tipping the scales in favor of Mobilitiaisodel that requires installation of a significant
foundation in the public rights-of-way that and uggs analysis of the soil underneath the
facility and the support required to prevent thegofrom falling, thwarts the day when a new

technology that presents none of those costs todtrenunity arrives!?

VIIl. REGULATING THE PRICES CHARGED FOR ACCESS TO THE PUB LIC
RIGHTS-OF-WAY OR OTHER GOVERNMENT PROPERTY AT LESS THAN
FAIR MARKET VALUE IS BAD POLICY

A. Fees for Use of Government Property Should Be PrideAt Fair Market
Value

As ECONorthwest explains:

if a municipality is forced to sell access to itOW at a below-
market rate, then users will not fully consider tlost of accessing
the ROW and will over utilize it. One form in whicthis
overutilization could manifest itself is that exmgt ROW could
become overcrowded, and be unable to accommodate ne
innovative technologie¥

Moreover, a review of the comments of the statelacal highway community makes
clear that many federal, state and local codesilptdhe use of governmental assets for less than
property value. But the Commission need only loothe mirror and its use of spectrum

auctions to see a government entity that embrdeesdncept that the use of public assets should

12 Moreover, it may discourage innovations and netregits, as Dr. Cahill points out in his Reply
Comments. ECONorthwest Reply Report, Ex. 3. Aiislis before even addressing Commission’s goals
such as Historic Preservation. See, E.g. Smartn@arities Comments, Ex. 5, which describes a “small
cell” proposal for a historic district in Monroe,idhigan. It would have included a facility 40" in

diameter with a 50" base plate, that would rise’ Hb@ve ground. Hardly a “shoebox.”

1" Smart Communities Comments, Ex. 2, Cahill Declaraat p. 5.
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be at market value, for in using market value,gbeernment agency can be assured that the
government property is used for it best and highagposée.’

The Commission is nearing the end of a multi-yearaBcast Incentive Auction as a
means to move current occupants of government pgsof@oadcasters), who may be
underutilizing that government property, to winningeless bidder that by their price they are
offering can demonstrate a higher use of the ptgpee., the market value.

In the case of local government public rights-ofyywiawould not be consistent with the
Commission’s own policies, or basic economic ppites, to require access to property be

provided at less than market value.

IX. THE COMMISSION SHOULD NOT BE FOOLED BY INDUSTRY'’S E FFORT
TO CONFLATE PERMIT FEES WITH MARKET RENT

A. Application Fees Are Cost Based

Almost every industry commentét sought to challenge the level of fees that weirgbe
assessed for applications for building, electripakmits, or for land use permits. As explained
in our initial comments, these permit fees are dasecosts, and if anything, typically under-
recover actual costs. Not surprisingly, the fremyeand detail with which costs are analyzed
and fees set depends on the size and resourcésbééd a community, as well as state or local
requirements. But, there is certainly no reasdpeleéve that the industry is being charged
unreasonable fees, or that federal action wouldppeopriate or permissible. Here are some

thumbnails as to the way Smart Communities set fees

" The Commission devotes a section of its web sitheé most recent auction, the Broadcast Incentive
Auction. https://www.fcc.gov/about-fcc/fcc-initimes/incentive-auctions

"> See e.gSee e.g. Competitive Carriers at pp. 9, 15, Hi2én at p. 14; Mobilitie at p. 3; Crown Castle
at p. 28; T-Mobile at p. 7.
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Ann Arbor, Ml *"® — Each year in conjunction with the preparationhef budget;”
Service Areas/Service Units (permitting operaticar®) requested to review license and fee
revenues to determine if the cost of the servieedered are covered by the charges. When
determining these costs, Service Units take inbmaat increases or decreases in expenses such
as: labor, material and supplies, equipment, ardh®mad costS® The increases are generally in
the range of 1% to 5% and are for purposes othst recovery. In some cases where fees are
proposed to be higher than the nominal, explanat@wa provided to give a rational for the
increase. Decreases are in the range of 4-54%agdnore widely due to efficiency
improvements, and equipment pricing fluctuations.

In Ann Arbor, other than the fees that are basetanly rates, rates that are established
as “per unit” fees result from an annual calculatd total hours spent per fiscal year for each
type of unit, and the number of units, resultingha average cost per unit. Fee revisions are
made to reflect current hourly wages and overhaad to reflect staff time (e.g., adjustments
based on total time and total # of units).

It is anticipated that at the City Council meetofgMay 15, 2017, Ann Arbor’s permit
fees for fiscal year 2018 will go up in FY¥8(starting July 1, 2017). While the same

methodology to calculate fees is being employeeljtbreases are as a result of staff’'s hourly

78 hitp://www.a2gov.org/Pages/default.aspx

""Here is a URL for Ann Arbors Council resolutioroating the FY16 fees, including links to the
schedules of fees:

http://a2gov.leqgistar.com/LegislationDetail.aspx@2M267182&GUID=4894D595-FA79-43A1-9195-
F64ED9CB884C&Options=ID|Text|&Search=fees

178 Seenttp://www.a2gov.org/departments/engineering/Pdfregiheering-and-Contractor-Resources.aspx

" Here is the URL for the Ann Arbor Council resotutiadopting the FY17 fees, including links to the
one schedule of fees that was approved:
http://a2gov.legistar.com/LegislationDetail.aspx2A694497&GUID=BDF8CBCF-82CC-4060-B3CE-
AA12EC579E75&0ptions=ID|Text|&Search=fees.
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rates having increased and some fees have beesteatijo conform to an increase in the average
time actually spent.

Pocomoke City, MD*®® — Under Maryland law, fees must be roughly projoste to
costs. Among the costs traditionally include duetime required to process the fees, including
any engaged experts and certain off-site costsatieaincluded as part of a permit fee for things
such as advertising costs. Expert costs may bereegio be done at the applicant's expense such
as an independent review of engineering planseview of the City’s Fiscal Year 2016 adopted
budget reflects that costs and revenues from thmifiing sections are roughly equivaléfit.

Cary, NC*® — Across Cary, cost recovery for permitting femds at about 65% of
actual cost and prices as well as explanationthéofees can be found on-line and in simple
language®® Not unlike Ann Arbor, permit fees in Cary, areharized by the Council based
upon an annual staff calculation of how many gpafffessionals must review typical
development plans and for how long each must dexltcethe application. The staff then
develops an “average” cost for the review of a gerapplication based on this staffing time.

A review of the types of costs involved applicatdhat are subject to this matter reveals
that for a plan review of a new stealth tower, fdewould be $2,000. For telecommunications
towers that require a special use permit, the aatidin fee is $4,500. If there is also an

associated site plan, then the $2,000 site plaisfalso required.

180 http://www.cityofpocomoke.com/.
181 http://www. cityofpocomoke.com/_charter_files/FY204B0Adopted%20Budget%20for%20Website.pdf

182 http://www.townofcary.org/.

183 http://www.townofcary.org/services-publicationsidestial-permits-inspections/faq.
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The $4,500 special use fee was developed basdwkditly’s Land Development
Ordinance’s provisioli* that the Town may hire outside experts to heliiere the application,
SO a certain portion of the application fee is usedover any costs associated with hiring such
experts. The $4,500 amount includes what the @ityary determined was a state wide average
for such outside assistance.

The fee to review plans for a structure mountedrama depends on whether it is
processed as a Minor Alteration (which is $125)aaite plan (which would be $2,0065.
Again, the estimates are based on the City’s egpee as to time required to process
applications. While it may be that some applicagicequire more, and some less time; overall
the goal has been to limit recovery of permittipge fees to costs, and the City, in practice,

under recovers those costs.

B. The Commission Does Not Set Charges In the Way Indtry Claims Local
Governments Should Be Obligated To Set Charges.

In our initial comments, we explained that chargewireless providers can be legally
divided into fees intended to recover costs astatiith managing the public rights-of-way, or
performing traditional police power functions, asfthrges for occupancy of public property. As
suggested above, the latter are not restrictedgts,cand cannot and should not be restricted to
cost by the Commission. The distinction betweensrand fees — which industry seeks to

conflate — are recognized widely, and are in faffected in the Commission’s own actiofis.

184 http://www.townofcary.org/services-publicationsidesntial-permits-inspections/development-
requlations/land-development-ordinance.

¥ Under Cary’s fee schedule, if a site pisre-submitted for review a fourth time, thera ise-review fee that
is chargedand repeated favery fourth review of the plan. That cost is 56Bthe initial fee. This fee would be
collected at the time the plan is submitted a fogot eighth) time.

188 |n fact, the Federal Communications Commissionvers a fee that most local government do not
collect — an annual regulatory fee.

52



As explained on the Commission’s webp&geedicated to fees, there are five types of
fees collected by the Commission. These include:
1. Application Processing Fee'$®
2. Annual Regulatory Fees®®
3. Freedom of Information Act (FOIA) Feesfor processing requests under the
Freedom of Information Act.
4. Auction Payments®® for upfront payments, down payments, and subsequen

payments for licenses that the FCC auctions.

187 https://www.fcc.gov/licensing-databases/fees.

188 According to the FCC’s website, “The Federal Comivations Commission's authority to impose and
collect fees is mandated by Congress. In Sectiointi®e Omnibus Reconciliation Act of 1989 (Titlé, Il
Section 3001 of the Omnibus Budget Reconciliatiah & 1989 (Public Law 101-239), Section 8,
revising 47 U.S.C. 158), Congress authorized th€ EEOmpose and collect application processing fees
and directed the Commission to prescribe chargeseftain types of application processing or
authorization services it provides to communicagientities over which it has jurisdiction. Appliicat
processing fees are deposited in the U.S. Treasuhare not available to the Commission.

¥ The Commission explains it need for regulatorysfée this case for cable providers, at
https://apps.fcc.gov/iedocs _public/attachmatch/D@E230A1.pdf* Each year, the Commission is
required to collect regulatory fees. Licenseesragdlatees are assessed fees as set forth in Asgdess
and Collection of Regulatory Fees for Fiscal Yeat® Report and Order and Further Notice of
Proposed Rulemaking, (released September 2, 202%P015 Regulatory Fees, Report and Order and
Further Notice of Proposed Rulemaking”). The Consiis also publishes industry-specific guidance in
Who Owes Fees & What Is My FY 2015 Fee, which cafdoind on the Commission website at
http://www.fcc.gov/regfees

%9 The history of auctions as a means to achievéihest return for government is explained by the
Commission ahttp://wireless.fcc.gov/auctions/default.htm?jobeath auctions.

“In 1993 Congress passed the Omnibus Budget Rd@imrn Act, which gave the Commission
authority to use competitive bidding to choose framong two or more mutually exclusive
applications for an initial license. Prior to thistoric legislation, the Commission mainly relied
upon comparative hearings and lotteries to selsaigie licensee from a pool of mutually
exclusive applicants for a license. The Commiskias found that spectrum auctions more
effectively assign licenses than either compardiearings or lotteries. The auction approach is
intended to award the licenses to those who wélthem most effectively. Additionally, by using
auctions, the Commission has reduced the avenageftom initial application to license grant to
less than one year, and the public is now receitheglirect financial benefit from the award of
licenses.

In the Balanced Budget Act of 1997, Congress exérathd expanded the FCC's auction
authority. The Act requires the FCC to use aucttongsolve mutually exclusive applications for
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5. Forfeitures are penalties that the FCC may assess for viokod law or
noncompliance with authorizations.

Each of the parties filing in this proceeding aubjscted to application and annual
regulatory fee that are generally set by the Comsiotsat the average costs such services and
oversight impose on the federal government/tax izay®t incremental cost as is proposed here.
And of course, none of the parties claim that #weyentitled to use spectrum at the incremental
cost of such a usé® If the Commission’s pricing mechanisms do nothiisia entry, it is hard to

imagine why a subsidy model can or should be redquaf local governments.

X. THE DOCKET IS A TESTAMENT TO WHY THE COMMISSION MUS T MOVE
FORWARD TO UPDATE ITS RF EMISSIONS RULES

More than four years ago (March 29, 2013), the Casion opened a proceeding to
address changes in the RF emissions standardsdétahuman exposure that received nearly a
thousand comments totaling more than 20,000 pagesas yet to take action to complete its
review of its RF emission rules and determine if apdates were necessary. Inresponse to the
Notice’s open invitation to list actions the Comsim might take to assist the deployment of
wireless broadband infrastructure, Montgomery CplititSmart Communities and no less than
eight-five percentof the parties filing in this proceeding calledtbie Commission to finish its

work on the 2013 RF NOFf?

initial licenses unless certain exemptions appigiuding exemptions for public safety radio
services, digital television licenses to replacal@g licenses, and non-commercial educational
and public broadcast stationkl.

¥ see, e.gVerizon Comments at p. 14; Crown Castle at p. 1dbilitie at pp. 3, 9, 17; T-Mobile at pp.
3, 7.

192 Montgomery County Comments at p. 28.

1% See e.g. Comments of Lynn Beiber at p. 1 (filed.M&, 2017) (“The informed public is STILL
waiting for you to act upon 2012 recommendationsifthe GAO that call for reassessment of your
current RF energy exposure limits.”) Comments afl Berdeman at p. 1 (filed Mar. 13, 2017). (“The
FCC does NOT have our permission to microwave outraunities, resulting in environmental and
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As Montgomery County shared in its comments:

The Commission’s failure to act on RF rulemakirgyeesulting in growing public

concern and potential opposition to 5G deploymentssidential neighborhoods. The

Commission has exclusive jurisdiction to regulafee®nissions®*

Commission action is particularly important becatse are recent studies describing
the impact of small cell deployments on RF exposiiae are simply not reflected in existing
rules!®® To put it another way: The basic predicate fiis proceeding is that it is a benefit to
deploy ultra-dense wireless networks, and a basigraption is that the deployment (which is
designed to lead to greater use of wireless degeasrally) does not endanger public health.
We believe it will be much easier to gain publicgatance and support for deployment of
wireless facilities (which will in turn lead to n®private properties being opened for placement)

if the Commission acts to complete its proceedilmgleed, it is arguably required to do so

before preempting local authority any further.

health damage that has been widely documentedeinrpeiewed scientific studies.”) Comments of
Elizabeth Kelley, MA Electromagnetic Safety Allianfiled Mar.8, 2017) (“The FCC should not
promote the deployment of 5G technologies and stfuature until they complete their work on Docket
13-84, Reassessing RF emission guidelines, andedsove the final results of the NTP rat studerat
this year. - The wireless industry adamantly oppds®ng regulated but they are requesting privdege
(access to public rights of way on our propertiba} are reserved for regulated utilities. | ask y@

place an hold on these proposed rules pending pleterinvestigation in the public interest.”);
Comments of Rachel Newcomb at p. 1, (filed Mar®, 7). (“Last year, the US government, led by the
National Toxicology Program (NTP) linked cancecé&l phone radiation. Until this link has been more
thoroughly researched, we don't need more wirelessorks introduced.” ); Comments of James (filed
Mar 8, 2017), (“As a County Legislator [James Dis#4l..l understand that the FCC has not responded
to its 2013 Docket 13-84 Reassessing RF emissimeljues. At a minimum, it would seem to me to be
prudent, conservative policy not to allow moreaotk of transmitter infrastructure until this docke
reviewed. Notwithstanding the results of Docket843-home rule is very important to us in New York
and | am not comfortable with the FCC gutting laegulations.”), Comments of April Hurley, MD
(filed Mar 8, 2017) (“I have been board certifiidensed in 3 states, 33 years treating familiéscééd

by electromagnetic radiation in their homes andgdeof play, work, or study. EMF density needsdo b
reduced not increased.(“| have been board certifieehsed in 3 states, 33 years treating families
affected by electromagnetic radiation in their heraad places of play, work, or study. EMF density
needs to be reduced not increased.”)

1% Montgomery County comments at 28.

19 http://onlinelibrary.wiley.com/doi/10.1002/bem.2 Buill#references
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC437392
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XI. CONCLUSIONS

For the reasons discussed above, and in the edg@ddrations, the Commission should

not grant Mobilitie the relief it seeks, or adogd#ional rules or shot clocks for “small cell”

deployments.

It should clarify its rules to ensure that senacel facilities providers are not

incentivized to file incomplete applications; shibelarify its Section 6409 rules so that small

cells remain small and subject to safety guidelmgslicable to roads; and should move forward

to update its rules governing RF emissions.

April 7, 2017
51267.00001\29655613.13

Respectfully submitted,

/s/ Joseph Van Eaton

Joseph Van Eaton

Gail Karish

Gerard Lavery Lederer

BEST BEST & KRIEGER, LLP

2000 Pennsylvania Avenue N.W., Suite 5300
Washington, DC 20006

On Behalf of its Clients in the Smart Communit&isng
Coalition

Michael Watza

KITCH DRUTCHAS WAGNER VALITUTTI &
SHERBROOK

1 Woodward Avenue, 10th Floor

Detroit MI 48226-3499

On Behalf of its Clients in the Smart Communit&isng
Coalition
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Exhibit 1

CITY OF ATLANTA

TRINITY AV NU , S W SUITE 2400

KASIM REED ATLANTA, EORGIA 30303 G300
MAYOR TEL 1404} 330 6100
April 5, 2017
Ajit Pai
Chairman

ivli non Clyburn

Commissioner

Michael O'Rielly

Commissioner

Federal Communications Comm sion
445 12th St., S.W.

Washin ton, D.C. 20 54

Re: Mobilitie, LLC Petition For Declaratory Ruling, WT Docket No. 16-421

Dear Cha rman Pai and Commissioners Clyburn and O'R elly

C own Castle International Corp. (“Crown C stle”) in a recent filn ' in the above captioned docket
alle ed that the C ty of Atlanta was a “bad actor” based upon a proposed C ty of Atlanta ordinance to
establish reasonable rate for deployment of wireless technology on Atlanta owned property and within
Atlanta’s n hts-of-way. Th s letter, which will also be filed as an Exh bit to the Smart Communit es Reply
Comments, seeks to offer the Comm ssion a more robust understanding of the circumstances.

The Cty of Atlanta, specifically the C ty’s Utilities Committee, is considering an ord nance that would
establish reasonable fees for w reless pole attachments in the City’s publ c r ht-of-way. Befo e movin
the leg slative proposal out of Committee, the City inv ted the Geor ia Wireless Assoc ation { GWA”) to
en a e in discuss ons about the proposed ord nance. As a GWA member, Crown Castle has p rticipated
in three meetings at City Hall durin  a five week per od, with a fourth meeting scheduled o occur in two
weeks. The meetings were hosted by City off cials from the Mayor’s Office and the Department of
Public Works, and attended by pproximately 20 indu t y representatives from GWA. In response to
industry’s nput, includin that of Crown Castle, durn the first three meetings, the City substant ally
restructured the proposed ordinance. None of this information, however, was included n Crown
C stle’s descniption of the City’s ordinance that was shared with the Commussion.

The City 1s very worr ed about the naccurate ima e that the Crown f | ng paints of the City of Atlanta.
The record is clear. The City of Atlanta supports and encoura es the deployment of small cell
technology.

Comment of Crown Castle at p.12 (filed Mar. 8, 2017)



The City strives to improve wireless coverage for Atlanta’s residents and v s tors, while enhancin the
delivery of overnmental services.

Atlanta has been, and remains comm'tt d to discussions w th all stakeholders on how we m ht make
our community the most connecte city in America. It is therefore disappo ntin that Crown Castle has
chosen to public y criticize the City based on an early draft of the legisl tion, even while the cooperative
dialo ue between the City and GWA continues. The City of Atlanta’s ood fa th efforts will con nue,
despite Crown Castle’s inaccurate assertions.

Thank you,

Will am Johnson

Deputy Chief Operatin Officer
Commissioner of Department of Public Works
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This report addresses requests by industry that the Commission adopt a definition of small cell that is
based on excerpts from the definitions used to define circumstances under which a collocation is
exempt from the Section 106 process; and to address the related suggestion that small cell applications
can be reviewed in a shorter period of time.

As | explain, the small cell definition proposed permits installation of facilities that are intrusive and may
raise significant safety and other issues that require significant review. As importantly, the definition
proposed is not required to permit deployment of wireless facilities. There are some types of proposed
installations that can be reviewed more quickly than others where the installation is truly small, and
where certain other locational and physical characteristics are satisfied. Unfortunately, as a practical
matter, it is now rare that a locality will receive a single small cell application; more often, multiple
applications are received at once for a larger project. As a result, while individual applications may be
quickly reviewable, “bulk” applications take as much or more time than traditional applications for
macrocells.

1. Any Definition of Small Cells Based on Size Should Not Put Large
Obtrusive Structures in the Same Category as Small Equipment

If one decided it was appropriate to define a maximum size for a small cell, it is important that this
definition include only a configuration that is truly both small and low-impact. | have seen the size of
small cells and DAS systems vary widely, over a factor of ten in volume, even within the deployments by
the same companies (and this is not even considering the 120-foot “small cells” proposed by Mobilitie).
The definitions from NEPA and WIA do not uniquely specify a class of standard equipment. Rather, they
are a somewhat arbitrary designation that includes very large equipment, along with what most people
would agree is “small”:

e Each antenna is located inside an enclosure of no more than six cubic feet in volume or, in the
case of an antenna that has exposed elements, the antenna and all of its exposed elements
could fit within an imaginary enclosure of no more than six cubic feet; and

e All other wireless equipment associated with the facility is cumulatively no more than 28 cubic
feet in volume.'

! | am generally responding to the definition in the Comments of the Wireless Infrastructure Association at p. 1, fn
2 (filed Mar. 8, 2017): “WIA will use the term “small wireless facility” to include both individual nodes in a DAS
network and also stand-alone small wireless facility installations that are not part of a DAS network. In terms of the
size of the equipment, as used in these Comments, WIA will use the volumetric definition contained in the
Commission’s First Amendment to the Nationwide Programmatic Agreement for the Collocation of Wireless
Antennas, Public Notice, Wireless Telecommunications Bureau Announces Execution of First Amendment to
Nationwide Programmatic Agreement for Collocation of Wireless Antennas, 31 FCC Rcd 8824, 8829 (2016), as well
as legislation recently passed in Ohio (SB 331) and by the Virginia Legislature on February 20, 2017 (SB 1282),
which defines a small wireless facility as a facility that meets both of the following qualifications: (i) each antenna
is located inside an enclosure of no more than six cubic feet in volume or, in the case of an antenna that has
exposed elements, the antenna and all of its exposed elements could fit within an imaginary enclosure of no more
than six cubic feet; and (ii) all other wireless equipment associated with the facility is cumulatively no more than 28
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Note that this definition does not obviously include equipment that the Commission treats as part of a
base station and that could add significantly to the intrusiveness of an installation, depending on the
location. That equipment includes, for example, back-up power supplies, meters and disconnect boxes.
Other factors that contribute to larger deployment size include the type of backhaul used (with wireless
backhaul requiring more antennas and radios), the number of providers served, the number of spectrum
bands connected, the types of antennas (multiple panels versus a single whip) and the service area.
Deployments that connect multiple bands or providers not only need multiple antennas but also need
multiple radio cabinets, power supplies and power meters. Multiple cabinets may also be needed for
interconnection to backhaul.

A deployment that is of reasonable size may become substantially larger if more spectrum bands or
carriers are added. Each addition of a band or carrier may require additional antennas, and additional
cabinets for power and telecommunications interconnection. Transitioning from one band to two or
three can double or triple the volume of equipment needed.

To provide a sense of what the WIA definitions include, Figure 1 illustrates a DAS installation with a large
antenna that fits just within the six-cubic foot definition, and multiple cabinets that are well within the
28-cubic foot definition.

cubic feet in volume.” This definition, of course, excludes several other limitations included in the definitions in
the Programmatic Agreement that distinguish among and further limit the size of certain installations.
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Figure 1: Example DAS Installation within “Small Cell” Definition

While smaller than a macro site, this installation is clearly larger than many other small cell
deployments, is highly obtrusive, and is likely to require a different level of review and consideration
than a truly small installation.

Figure 2 and Figure 3 illustrate a multi-band DAS deployment with seven cabinets of various sizes for
radios, fiber termination, and power. Collectively, these are less than half the 28 cubic feet proposed by
WIA2 Two items to note from this example are: 1) a highly functional DAS or small system can be
deployed using much less than 28 cubic feet of cabinets—28 cubic feet is significantly more than what is
needed in most cases, and 2) even this collection of cabinets is significantly larger than what is seen now
on poles, and is highly obtrusive. Cabinets of 28 cubic feet, plus additional cabinets for all the excluded
ancillary equipment, can create hazards by blocking views in the right of way, can block sidewalks, and
will have a significant aesthetic impact.

% In addition, the WIA proposes to exclude a long list of ancillary equipment from the 28 cubic-foot limit. In this
case, the three lower boxes would be excluded from the calculation.
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Figure 2: Multi-Band DAS Deployment
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Figure 3: Multi-Band DAS Deployment — Detail of Cabinet Installation
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By contrast, there are deployments with significantly smaller volumes of equipment that are achieve the
goals of the Commission, particularly since those systems typically work in conjunction with existing
towers. Figure 4 illustrates a small cell deployment with associated backhaul radio, telecommunications
interconnection, and power meter. The small cell radio size is closer to one cubic foot, and total
ancillary equipment is a few cubic feet. Figure 5 shows a close-up view of the radio component. This
smaller deployment, incidentally, is closer in physical size to the original vision of 5G technology, using
many small devices rather than the larger equipment shown earlier. In New York, carriers have been
able to deploy small cells in the rights of way that occupy less than 3 cubic feet, and as important, are
installing cells so that the width of the equipment is about the width of the pole.

As discussed, equipment sizes vary depending on the application sought by the deployer. Larger
equipment can do different things than smaller equipment, and there is a place in the wireless
ecosphere for the larger equipment, just as there is a place for wireless macrocells. But, there are often
alternatives to the placement of the larger equipment that do not raise the issues raised when physically
large equipment in placed in the right of way.

What is most important to consider is that the definition proposed by WIA for a small cell includes
equipment that is by no means small, and that creates a radically different impression and impact than
an installation that is dramatically smaller. If the Commission does adopt a small cell definition, it would
be inappropriate to treat as identical installations that take up 28 cubic feet as equipment that is one-
tenth that size. It is also critical that the FCC not base rules on the assumption that facilities being
proposed are or remain small while some in the wireless industry seek to treat much larger equipment
as “small”.

A truly small cell — one that does not involve back-up power, has a relatively small vertical antenna
(designed to minimize wind loading), and small associated equipment flush mounted to existing utility
poles, and of relatively small height, width or depth - will typically be reviewable in a shorter period
than a facility that does not have those characteristics — at least assuming the Commission’s rules do not
mandate approvals of expansions of these small cells. However, experience suggests that localities will
be receiving applications for approval of multiple small cells at once.

While it may be faster in most cases to review a single small cell application, in reality, applications
received in bulk will require more time to review than contemplated by the Commission’s current rules.
Likewise, there may be particular situations (historical areas, undergrounded areas or environmentally
sensitive areas and intersections — discussed in the next section) where even small cells may require
significant review time.

In addition, it is often possible to install small cells without excavation or movement of existing utilities.
Where excavation is required — particularly in the rights of way — additional issues arise. The effect on
existing utilities and infrastructure must be considered, and that is particularly time-consuming where,
e.g., the work requires removal and replacement of decorative sidewalks and streets, as well as
potential impacts on accessibility.
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Figure 4: Small Cell Deployment with Lower Impact
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Figure 5: Small Cell Deployment with Lower Impact—View of Radio
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2. The Importance of Assessing Risk of Placing Infrastructure in or
Near Intersections
Intelligent equipment placement in intersections enables a small cell or DAS deployment to both use a
single placement to cover a greater volume of potential users at once, and also use a smaller number of
cells to cover a given area. All things being equal, it is always more efficient to place small cells and DAS
at intersections rather than alongside a road, away from an intersection. However, there are many
other important issues to consider when placing new infrastructure, including the need to avoid existing
congestion due to traffic signals and associated signal cabinets, the density of existing utilities, the

importance of keeping a clear view of traffic, and the need to keep a clear path for pedestrian access to
crosswalks.
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According to the Federal Highway Administration, intersection-related crashes make up 23 percent of
total fatal crashes, and 50 percent of combined fatal and injury crashes,® despite the fact that
intersections make up a much smaller percentage of the total right of way—these are essentially
hotspots of risk. Thus, additional scrutiny of potential hazards from a new structure or attachment in or
near an intersection is warranted, and that can translate into additional review time even for truly small
cells, and more complex reviews for larger facilities of the sort that fit within the WIA definition.

3. Items and Issues That Require Review in Permitting
To have a fair, uniform, and complete process; wireless permitting should take the following issues into
account:

e Proximity to or potential for interference with public safety communications (where public
property is being used),

e Potential options for colocation of the structure, and understanding why colocation sites were
not used,

e Potential alternatives for location that are less obtrusive,

* Improvement in coverage or capacity,

e Compliance with FCC standards for RF emissions,

* Implication for surrounding area, including residents and property owners,

e Justification for height and scale of deployment,

e Completeness and accuracy of application,

e Zoning in the proposed location,

e Verification that the landowner has been contacted and approved siting,

e Verification that the surrounding community has been given notice,

e Compliance with height and setback, screening, and other zoning requirements,

*  Environmental impact,

* Impact on historical areas,

e Structural engineering review,

e Traffic plan for construction,

e Excavation and restoration requirements, and

¢ Noise and exhaust impact (if backup power is included)

The level of effort for review depends on many factors, including: the completeness and accuracy of the
original application, the characteristics of the proposed location, the consistency of the proposed siting
with previous sitings, and the scale of the proposed siting. Depending on the application, review may
require a site visit, and consultation with several parties--including the applicant and the landowner.
For some applications, there needs to be a meeting for public comment. And, depending on the
application, there may need to be review by different permitting staff including transportation, building
permitting and electrical permitting.

Many of these factors apply for small as well as larger sites, and for facilities in the rights of way, there
may be other coordination/sight line/safety issues that require consideration. The cost of review can be

® Federal Highway Administration Research and Technology, Intersection Safety,
https://www.fhwa.dot.gov/research/topics/safety/intersections/, accessed March 25, 2017.
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lower if the applicant provides a complete application that is compliant with applicable regulations and
is submitted after a careful review of the location.

It is common that an applicant becomes accustomed to the process and greatly reduces the time and
expense of the process. However, there is frequent turnover among the permitting and site acquisition
staff of carrier and tower companies, which wastes considerable time and expense, both for the
applicant and for the permitting authorities. Further, the process for installations that fall within the
WIA definition can require significant technical analysis and many hours of work for each location.

10
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I.

A.
1.

INTRODUCTION

Author

My name is Kevin E. Cahill, PhD. I am a project director, senior economist, and litigation
practice area lead at ECONorthwest, a public policy and economics consulting firm based in
Portland, Oregon. I have published on a variety of topics related to applied microeconomics
and have presented my research at academic conferences nationwide. I am also experienced
in commercial litigation and antitrust matters, labor economics, and public policy and have
testified numerous times in deposition and at trial. I earned my BA in mathematics and
economics (with honors) from Rutgers College and MA and PhD in economics from Boston
College. My professional and academic qualifications are described in my curriculum vitae,

which is attached as Appendix A to my March 8,2017 Declaration in this matter.'

Purpose

This Reply Declaration addresses a recent report by Accenture that was submitted during the
Comment phase in this matter.? Specifically, I address four topics in the Accenture Report
that pertain to my Declaration dated March 8,2017. These four topics are: 1) access to public
rights of way; 2) local permitting and regulations; 3) fee structures; and 4) subsidizing 5G

technology.

Summary of Opinions

The efficient allocation of rights of way (ROW) comes about when municipalities can charge
fair market rates for ROW access. As I explained in my Declaration dated March 8, 2017, the
fair market rate should “compensate the municipality not only for the administrative costs
and operations and maintenance (O&M) costs associated with ROW access, but also for the
fixed costs that the municipality incurred to create the ROW, the opportunity costs associated

with occupying the ROW ... and any negative externalities associated with placement of a

' Declaration of Kevin E. Cahill, PhD, The Economics of Local Government Right of Way Fees, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling, WT Docket No. 16-421 (March
8,2017) (“Cahill Declaration”).

2 Amine, M. A., Mathias, K., and Dyer, T. 2017. Smart Cities: How 5G Can Help Municipalities Become Vibrant
Smart Cities. Report commissioned by CTIA. Toronto, Canada: Accenture (“Accenture Report”).
https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf.
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facility in the rights of way ...”** Such pricing does not inefficiently limit the economic
benefits of 5G technology described in the Accenture Report. Quite the contrary. Such
pricing leads to the efficient allocation of ROW, a scarce resource, and can also be expected
to lead to the most efficient deployment of 5G, which may or may not be within the rights of
way.

4. Regarding the benefits of 5G, the authors of the Accenture Report estimate that, “This next
generation of wireless technology is expected to create 3 million new jobs and boost annual
GDP by $500 billion, driven by a projected $275 billion investment from telecom
operators.” Competition within and between municipalities, and between municipalities and
private land owners, implies that municipalities have little incentive to impede the rollout of
5G technology and every incentive to work with telecom operators to bring such sizable
benefits to their communities.

5. Regarding local permitting and regulations, the Accenture Report largely ignores the costs to
municipalities for processing and managing the volume of anticipated industry requests for
5G ROW access. My understanding is that a common model is to charge a fee that covers the
costs that a municipality incurs in conducting the inspections and proceedings required to
allow entry, fees that cover ongoing costs associated with inspection or expansion of
facilities, and a rent that reflects, in effect, the value of the property occupied. All of these
costs, including the fixed and variable costs associated with managing requests to access
ROW, need to be taken into account by a municipality to achieve the efficient allocation of
the ROW. Indeed, one way to ensure that municipalities have adequate resources to respond
to the increase in ROW requests is by charging market rates. As noted above, this rate should
include the full incremental administrative and operations and management (O&M) costs, in

addition to considering fixed costs, opportunity costs, and negative externalities.

* Cahill Declaration, ¥ 3.

* Throughout this report I use the term “market rate” in an economic sense. As I noted in my Declaration dated
March 8, 2017, “[f]Jrom an economics perspective the term ‘cost’ as it pertains to access to ROW, and the ‘market
rate’ based on this cost, incorporates both those associated with regulatory fees (e.g., administrative costs and
operations and management costs) and those associated with market rents (e.g., opportunity costs and negative
externalities)” (Cahill Declaration, fn. 2).

’ Accenture Report, p. 3.
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6.

II.

Regarding fee structures, the Accenture Report implies that fees structures could be a barrier
to the deployment of 5G technology and make implementation financially unfeasible.* This
statement simply does not pass any reasonable smell test. It seems implausible that the
economic benefits of 5G technology are expected to increase GDP annually by one half
trillion dollars but that a subsidy is required due to existing fee structures. More realistically,
competitive forces will reveal the optimal fee structure for ROW access in addition to the
optimal level.

Regarding subsidies, allowing telecom operators to access ROW at below-market rates
constitutes an implicit subsidy that will result in the overutilization of ROW for the purposes
of deploying 5G technology. Such overutilization would likely inhibit the rollout of
subsequent generations of technology and thereby discourage the most efficient deployment
of 5G in an intertemporal sense. As I understand it, based on the report by Andrew
Afflerbach, no 5G standards have been adopted yet, and it is far from clear how 5G will be
deployed, and with what form factors.” Essentially, by placing a thumb on the scale in the
form of a subsidy, the FCC could be encouraging deployment with high negative
externalities (e.g., deployments that reduce the value of adjoining properties or affect third
party use of assets) because municipalities will be unable to charge rates that discourage such

deployments.

COMMENTS ON ACCESS TO PUBLIC RIGHTS OF WAY

The Accenture Report notes the importance of access to public rights of way to the rollout of
5G technology. The report states, “Without Public Rights of Way, the deployment of next-
generation small-cell technology will continue to suffer—and communities will not be able
to enjoy its benefits.” I note at the outset of this report that, as a technical matter, my

understanding is that there is evidence before the Commission, submitted in the report by

% Accenture Report, p. 13.

7 Report and Declaration of Andrew Afflerbach for the Smart Communities Siting Coalition, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilite, LLC Petition for Declaratory Ruling. WT Docket No. 16-421 (March 8,
2017) (“Afflerbach Declaration™), p. 15.

% Accenture Report, p. 13.
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Andrew Afflerbach, that calls this assertion into question on several basic levels.’ For the
purposes of this report, I will take this statement as true. As I explain below, even if this
statement is true, it does not necessitate limiting fees that can be charged by localities
(whether for permits or for rents) to administrative costs and operations and maintenance
(O&M) costs.

9. AsIdocumented in my Declaration dated March 8, 2017, a municipal ROW is a scarce
economic resource.” As such, a municipality’s choice to allocate ROW for one purpose
means that, so long as the user has access to the ROW, the municipality foregoes other
opportunities to use the resource." The efficient allocation of this scarce resource depends on
the price municipalities charge users to access the ROW. A price set too low (i.e., below the
market-clearing price) will result in excess demand and an overutilization of the resource. A
price set too high will lead to insufficient demand and an underutilization of the resource.
Moreover, one would expect that different uses of ROW would have different impacts on
surrounding properties, a point made in the report before the Commission on potential
impacts on property values.” Underpricing right of way encourages deployments with
negative externalities, because municipalities cannot charge to discourage such uses, and
further discourages investment on behalf of potential users that may result in more innovative
deployments.

10. Accenture estimates that, “This next generation of wireless technology is expected to create 3
million new jobs and boost annual GDP by $500 billion, driven by a projected $275 billion
investment from telecom operators.”* Municipalities have every incentive to work with
telecom operators to bring such sizable benefits to their communities and have little or no

incentive to impede the rollout of 5G technology. As I noted in my Declaration dated March

? Afflerbach Declaration, p. 16.
19 Cahill Declaration, ¥ 8.

"' This statement does not imply that the ROW cannot be shared. My point is that the use of ROW forecloses the use
of that space by others. For example, the placement of a structure, such as a pole, in the right of way favors the pole
owner and those who wish to place facilities on the pole. The presence of the pole, however, can block other uses of
the ROW (e.g., the placement of a public trash can at that spot that helps keep streets clean).

"> Report and Declaration of David E. Burgoyne for the Smart Communities Siting Coalition, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling. WT Docket No. 16-421 (March
7,2017) (“Burgoyne Declaration”), pp. 1-2; 5-9.

¥ Accenture Report, p. 3.
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I11.

12

I11.

13.

8,2017, competition both within and across municipalities and between municipalities and
private property owners disciplines municipalities from overcharging for access to ROW."*
The determination of the fair and reasonable market price for accessing public ROW will
depend on the circumstances of each municipality, including the preferences of its citizens.
To be sure, some municipalities may choose to price below the market rate, an implicit
subsidy, to attract telecommunications companies, just as localities sometimes subsidize new
business entry into a community. Indeed, an economist would expect differences in pricing
to encourage the efficient use of the rights of way, and such differences in pricing can
manifest itself in many different ways (e.g., public-private financing, service subsidies). In
contrast, a situation in which every community is required to charge less than market value
for the deployment of a particular technology is equivalent to requiring all municipalities to
offer a subsidy, regardless of whether such a subsidy is justified. Such forced subsidies
(when not the outcome of a well-vetted public policy objective) will inevitably lead to an
inefficient outcome with respect to the use of ROW and possibly also with respect to the use

of private property.

. In short, charging the market rate to access public ROWs will help ensure efficient allocation

of the ROW resource.” It will also help ensure that municipalities have sufficient labor and
related resources to process the expected dramatic increase in 5G ROW requests, discussed

in the following section.

COMMENTS ON LOCAL PERMITTING AND REGULATIONS

The Accenture Report notes that deploying 5G technology throughout municipal ROW will
“pose a tremendous challenge to both telecom operators and municipalities.”' The remainder
of this section in the Accenture Report, however, describes problems exclusively associated
with telecom operators, such as slow turnaround and approval times, numerous tribunals for
approval, and discretionary reviews of installations. Further, very few specifics are provided

in this section, and it is not clear whether the authors of the Accenture Report have any

'* Cahill Declaration, 99 13-18.

15T use the term “market rate” in an economic sense. See footnote 4 for more information.

's Accenture Report, p. 13.
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significant basis for their assertions or whether the authors have conducted any independent
effort to assess delays.

14. Setting aside these verification issues, the Accenture Report ignores the difficulties that
municipalities will face processing and managing the volume of industry requests for 5G
ROW access. The Accenture Report notes that ROW requests could be up to 100 times
greater than requests for current technology."” Increasing such requests by a factor of 100 will
place unprecedented demands on municipal staff, resources, and budgets, as shown in the
Smart Communities filing, and the filing by other municipalities in this docket.™

15. The Accenture Report implies that 5G technology will be deployed coincidently with
existing towers: “Existing towers will provide coverage for miles, while small cells will
support the increased needs of a Smart City.”” Such an approach burdens municipalities with
managing existing antenna sites in the ROW, along with the rollout of 5G ROW requests,
and thereby increases costs on municipalities beyond just the demands for 5G ROW access.

16. As I describe in my Declaration dated March 8,2017, one way of ensuring that
municipalities have adequate resources to respond to the increase in ROW requests is by
charging market rates to access municipal ROWs.* In addition to taking into account fixed
costs, opportunity costs, and negative externalities, the rate should also take into account the
full incremental administrative and operations and management (O&M) costs that come with
granting access to ROW ' Restricting what municipalities can charge would result in an
implicit subsidy to telecom operators at the expense of municipalities and lead to an
inefficient allocation of ROW.

17. A related point is that the Accenture Report, in commenting about “slow” turnaround and
approval times and partial approvals, is silent about instances in which these outcomes are
due to telecom operators’ actions. Incomplete applications for ROW access, for example, and

the increased burden this imposes on municipalities, can be a significant driver of turnaround

"7 Accenture Report, p. 13.

'® Afflerbach Declaration, pp. 15; 20-21.

" Accenture Report, p. 12.

% Again, I use the term “market rate” in an economic sense. See footnote 4 for more information.

2! Cahill Declaration, 99 21-22.
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18.

IV.

19.

20.

times for processing applications.” Yet such explanations are left out of the Accenture
Report.

Finally, the Accenture Reports provides no documentation or citations to support the
purported challenges that telecom operators face when having to comply with municipal
permitting and regulation requirements. The Accenture Report includes statements such as,
“In many cities...,” and “Some cities ...,” without attribution or support.* As such, their

description of alleged problems amounts to unsubstantiated anecdotes.

COMMENTS ON FEE STRUCTURES

The Accenture Report implies that fees structures could be a barrier to the deployment of 5G
technology and make implementation unfeasible. “In many instances, fees imposed on small
cells are comparable to those imposed on macro cells without regard to their differences. The
application fees and other acquisition fees (including rental) of macrocell sites are applied to
each of the 50 to 100 small cells required resulting in costs being multiplied and deployment
becoming financially unfeasible.”

As the reports prepared by the Smart Communities have shown, however, placement in the
rights of way can involve significantly different and more complex issues than, say,
placement of a tower on farmland.”* While the latter undoubtedly requires important analyses,
deployment of small cell technology requires coordination with other utilities, consideration
of Americans with Disabilities Act (ADA) impacts, potential traffic interference/sight line,
and other issues that may not arise at all for a larger facility. Likewise, the “small cell” may
not be physically “small” at all as the term refers to its covering a small area. It is far from
obvious that because one cell covers a large area, and another serves a small area, that issues

for the placement of one are less costly to consider than the other.*

? Afflerbach Declaration, pp. 20-21.
> Accenture Report, p. 13.

* Accenture Report, p. 13.

» Afflerbach Declaration, pp. 2-8; Report and Declaration of Steven M. Puuri for the Smart Communities Siting
Coalition, Before the Federal Communications Commission. In the Matter of Streamlining Deployment of Small
Cell Infrastructure by Improving Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling.
WT Docket No. 16-421 (March 7, 2017) (“Puuri Declaration”), pp. 1-5.

* Afflerbach Declaration, pp. 2-11.
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21.

22.

23.

Setting aside the issue that no supporting documentation is provided for the Accenture
Report’s claim regarding “small cell” fees, and that their claim is in fact contradicted by
evidence before the Commission,” this statement indicates that 5G technology might not be
financially feasible if telecom operators are required to pay the market rate. In effect, the
industry needs municipalities to subsidize 5G technology for deployment to be financially
feasible. This statement simply does not pass any reasonable smell test. It seems implausible
that the economic benefits of 5G technology are expected to increase GDP annually by one
half #rillion dollars but that a subsidy is required due to existing fee structures. If the
technology is as beneficial as Accenture claims, one would expect that the industry would be
able to charge for services in a manner that allows it to pay fair market value for the
resources it will use. If the industry will be unable to pay fair market value for its inputs, then
that implies the economic benefits touted in the Accenture Report are overstated. Generally
speaking, either the economic benefits are very large or the industry needs to be subsidized.
Another reason that arguments about fee structures do not make sense is that municipalities
have every incentive to implement an efficient fee structure. As I noted in my Declaration
dated March 8, 2017, competition not only reveals the market rate for ROW access, but
competition also reveals the optimal form in which payments are made.* If the benefits of 5G
are as large as Accenture claims them to be, municipalities have every incentive to work with
telecom operators with respect to the level and structure of fees to facilitate the adoption of
the new technology in an economically efficient manner.

Finally, given the competitive environment in which municipalities reside, one economically
meaningful approach to assessing the validity of the industry’s arguments regarding 5G
ROW requests is to consider the municipalities’ perspective. Does a municipality incur fewer
costs to process and manage ROW requests for 5G versus existing technology? Are
economies of scale possible when a municipality processes a 100-fold increase in ROW
requests from multiple providers in a short timeframe? If cost savings can be obtained
through a different pricing structure, a municipality will adopt that structure lest its

competitors do so and gain a strategic advantage in the process.

7 Afflerbach Declaration, pp. 2-8; 15.
% Cahill Declaration, § 33.
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V.

24.

25.

26.

COMMENTS ON SUBSIDIZING 5G TECHNOLOGY

Just because an activity has an economic benefit, however large, does not imply that the
activity is worthwhile or that a subsidy is warranted. The benefits of any activity need to be
weighed against the costs in order to achieve an economically efficient outcome. The
Accenture Report focuses almost exclusively on the telecom industry’s interests, and ignores
the municipalities’ perspective and the costs municipalities will incur. The fact that 5G
deployment will support jobs, for example, is no reason to require municipalities to charge
below-market ROW fees to promote the rollout of 5G technology . Such an action would
simply transfer costs from the industry —and from their customers, the consumers of 5G
technology —to municipalities. Critically, if the economic impact analysis conducted by
Accenture is correct, we would expect to see these economic benefits even if the market
value for ROW access is charged.

Pricing below the market rate amounts to an implicit subsidy for 5G technology. Of course,
in many instances, it is in societal interest to subsidize an industry. As noted above, for
example, and as stated in my initial Declaration, some municipalities might offer discounts
for ROW access in order to promote an earlier adoption of 5G technology in their
communities. Further, some broad-based policy in which subsidies are applied to all
communities could be socially optimal should the Commission decide that deployment of 5G
technology serves some broader social interest or that some market failure exists in the
industry, such as a free-rider problem. Crucially, the Accenture Report provides no
Justification for such a society-wide subsidy for 5G technology, yet the industry’s advocacy
for a below-market rate is, at its core, a request for such a subsidy. As noted throughout this
report, forcing municipalities to offer a subsidy via below-market pricing for access to its
ROW will inevitably result in an overutilization of ROW and an inefficient deployment of
5G technology.

For example, one consequence of subsidizing 5G deployment through below-market rates is
that overutilization of ROW for the purposes of deploying 5G technology could very well

inhibit the rollout of subsequent generations of technology. This places regulators in the

» The Accenture Report states, “Communities of all sizes are likely to see jobs created. Small to medium-sized cities
with a population of 30,000 to 100,000 could see 300 to 1000 jobs created. In larger cities like Chicago, we could
see as many as 90,000 jobs created” (p. 4).
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position of picking “winning” technologies, from a chronological standpoint, rather than
having market forces dictate the efficient outcome. Another consequence is that below-
market pricing could inhibit innovation with respect to how ROW are used, such as a recent
innovative collaborative between Philips and PG&E with respect to how a two-way

communicating meter was attached to a smart pole.”

VI. CONCLUSION

27. The efficient allocation of ROW access comes about when municipalities can charge a
market rate for public ROW access. This rate should compensate the municipality for its
administrative costs and O&M costs, its fixed costs that were incurred to create the ROW, its
opportunity costs of providing access to the ROW, and any negative externalities from the
user. This market rate will not inhibit the efficient rollout of 5G technology, nor will it

inefficiently limit the economic benefits of 5G technology described in the Accenture Report.

* Philips. 2015. Philips and City of San Jose Partner to Deploy Philips SmartPoles Pilot Project Combining Energy
Efficient LED Street Lighting with Wireless Broadband Technology from Ericsson. Somerset, NJ: Philips.
http://www philips.com/a-w/about/news/archive/standard/news/press/2015/20151208-Philips-and-City-of-San-Jose-
partner-to-deploy-Philips-SmartPoles-pilot-project.html.
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I declare under penalty of perjury that the foregoing is true and correct. Executed on April 7,

2017.

Kevin E. Cahill, PhD
Project Director
ECONorthwest
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