
· .. 65•. \\'IIUetbe forbeatuceaad Title n...-ny, all sections of nt1e
n••·..·..... the fuDetkMa~ .11t1e n~n~~ of subjeets. several sections=r..:=·W:'=t:.autt:~~~.ca:·=~V~IIItb.DrJty of ..,..__.for lIlY~ mobile Im'ice jmMder. VI~itMte comment08" teat8tiveCOllClusioRlDlt at c:emmeaten to respoadon a section by section basis.
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66. The Commi.... bu,in~....,. foIbome trom. issuing~ pursuant to

... il~ll;,~I!I' i'~S~9~~r:l~::S6)(D~ar~~
~.•·.~.·d ~ iii ~~~~=~,~8S~.~F~C~· ~~ri,22~~
(19.80), lIId ·Bftilli__Dilii PCC2d 1191 1984).

IS am 47 C.F.R. 1132~27,64.902; _60n of Costsof~ Telephone Service
.froIIlColts of NonreauJated Activities &~endment of Part 31, the Uniform System of

==t't.:=:.w~~~~=~C~
No. 86-111,2 FCC Red 1298 (1987), m¢OA.,2.1tCC lkd 62.83 (1987), fqJ1ber {CCQIl., 3 FCC
Red 6701 (1988), aff'd NbIlOJll" SqvtIawnattn Be' CotporatioOy. FCC, ~F.2d 1978 (D.C.
Cir. 1990). ... .

... Section 210 (Praab and Pules); .sectQt 212 (InterlocJdna directorates -- OfficialsDell.., in Securities); Section 213(V~)lfCatriet ~); S~n 21S (Transactions
Be1adaa to Servicea, Bquipment, ud So POrth); ~_~l~_ (lDquiries Into MaDqement);
SoCtIOa219 (Annual and Other Reports); and section 221 (Special Provisions Relating to
Telephone Companies).

17 Sections 222 (Competition Among~rd Carriers) and 224 (Regulations of Pole
AttacJuneots) do not~ to ......Y to c.omm.ercial mobile services so a detennination
cooeeming forbearance IS not requiIId. .. ... ..
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Seetioa 220 (Ac:eouta, ...., 1 ; ~iation Charges), thus refraining from
pr.cribilll ...... ''-' of carrien." We tentatively conclude that such
f~ it approptiMe..... We .. COdUIIeIIt OIl this tentative conclusion.

67. 5ecdoa 206. (LiIbi1ity.of Carriers for Damages), Section 207 (Recovery of
Da...pt) ... ·1ectioD 209 (e.ea for"", o'Malley) are provisions associated with the
complaiRt remedy deIcribed ill SectioIl208, from which the Commission may not forbear. We
tentatively conclude that there is DO mcord, at this time, to support the Commission forbearing
from enforcing any of these sections for any commercial mobile service provider and that
forbearance would not be consiJtc,nt with the public interest. For similat reasons, we also
tentatively conclude that we should not foJbear from applying Section 216 (Application of Act
to Receiver and Tnastees) and Section 217 (Liability of Carrier for Acts and Omissions of
Agents). We invite comment on these tentative conclusions.

68. ~ns 223 (Obscene or Harassing Telephone Calls in the District of Columbia

~::==rs~~'r:t=s~t i~ ~==u= =t::f~~~~
221 (Restrictions on the. Use .ofT~ Equipment. (auto dialin" telemarketers) and 228
(Regulation of Canier OfTeriDg of Pay-Per-Ca1I SCrvices) are proviSions of more recent origin
and contain specific protections for CODIWIlelS. We seek.comment on whether the Commission
shOuld forbear from appIyina Sections 223,· 225, 226, 227, and 228 to commercial mobile
service providers genei-alIy,- or to any specific commercial mobile service providers in
particular. .

E. Other Issues

1. NUt to Interconnection

. 69. In its new form, Section 332(c)(1)(B) requires the Commission to order a common
carrier to interconnect with a commercial mobile service provider on reasonable request. In
addition, new Section 332(c)(I)(B) states that "this subparagraph shall not be construed as a
limitation or expansion of the Commission's authority to order interconnection pursuant to . .
. [the Communications] Act." Thus, the statute neither limits nor expands the Commission's
authority to order interconnection pursuant to Section 201 of the Act.

70. We seek comment on the interconnection rights that should be afforded to
commercial mobile service providers. We have previously addressed the application of our
Section 201 authority to existing common carrier mobile services. For example, the

II Elimination of Part 34, Uniform System of Accounts for Radiotelegraph Carriers, and
Part 35, Uniform System of Accounts for Wire-Telegraph and Ocean-Cable Carriers, of the
Commission's Rules and Regulations, and Blimination of Annual Reports Form R, for
Radiotelegraph Carriers, and Form 0, for Wire-Telegraph and Ocean-Cable Carriers and
Amendment of Part·! and Part 43 of the Commission's Rules, CC Docket No. 92-145, 8 FCC
Red 4318 (1993).

89 a.. Petition for a Declaratory Ruling that GTE Airfone, GTE Railfone, and GTE
Mobilnet Are Not Subject To The Telephone Operator ·Consumer Services Improvement Act
of 1990, File No. MSD..92-14, DA No. 93-1~2, (Com.Car.Bur. Aug. 27, 1993) (Bureau
found that the petitioning cellular licensees are aggregators and therefore subject to the
requirements of TOCSIA).
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Commission has required local~ carriers (LBCs) to provide the type of interconnection
reasonably requested by aU Part 22 Jiceosos.to In the cue of ceUuIIr cama'I, the Commjqion
found that separate intel"COlllleCtDl arraoaemeots for intentate· and iDtIutaae IelViceI ate DOt
feasible; that is, the provision of iata... and intrastate inteR:omlOCtion for ce1luIar service
is inJeveDble. Therefore, we coacIuded that the Commission bas P~uriadietion over the
physical plant uaed in the inteJ'COllllCtion of cellular cmien. We t1 , however, that the
coats of intercoDnection are sevcnble because the UlldalyiDa coats of iDterconnection are
segregable.91 We applied our iatemoaection standards to aU Part 22 1iceDaeea."

71. We see no distioction betw_ the pmvioualy estabIiIbed interconnect1on rilbts of
Part 22 licensees and those of~ mobile service~. That is, we teotative1y
conclude that in the commercial mobile~ LBC provision of intentate and intrastate
interconnection and the type of intatoImecdon the LBC ProvkIea are inleverable. Moreover, .
we teDtatively conclude that permiUinc state regulation of the riabt to intaoonDect and the type

~::=:~~w====:.=
of the right to intrastate u-tere:oaMctioa and the riPt to • tbe type of interoonDection.'"
We seek comment on this tentativecoocJuaion. We a1Jo leek comJllfJllt on whether we sbouJd

~m::e~~=~~~,=(~~=~
mterconDection rates of COJJIJD01Cial mobile .-vice providers is preeIIIJ*d. InparticuJar, we
seek comment on whether any or aU cJasse$ of PeS plOViderl"Of commercia1lDobile service
should be subject to equal a.cccss obliptions like those imposed on LBCs.M

72. We also request comment on the interconnection· ri.bts of existiq mobile services
that will be classified as private mobile service~. It is well settled that the
Commission bas the authority to require common camers to provide inteJ'CODDeCtion to private

. lID IntercoQpection Ordw, 2 FCC Red at 2913.

91 Ida. at 2911-2912.

91 Ida. at 2913.

!IS ~W!liRpa Public Sonico ComIP'n y. FCC, 476 U.S. 355, 3758.4 (1986); MluIaJMI
PubJic Service CQQ)m'D y.ECC, 909 P.2d 1510 (D.C. Cir. 1990); CaUfomia y. FCC, 90S
F.2d 1217 (9th Cir. 1990); DJimM BtU TnkPKmo Co. y. FCC, 883 F.2d 104 (D.C. Cir.
1989)~ .at=~~.C:~igjnmg y. FCC, 880 F.~ 422 (D..C. Cir.
1989), _ lJ___ _ __, , 886 F.2d 1325 (D.C. Crr. 1989), tImlh
OupliN Utilitjm CoJPm'n y. FCC, 552 F.2d 1036 (4th Cir.), cert. deDitld, 434 U.S. 874
(1971); Nm1h OupIipa Uti,,, Cmpm'n v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429
U.S. 1027 (1976).

114 ~ my_prion of Arm'·'ncI Divecjture'Slatrd Tariffs, CC Docket No. 83-1145,
101 FCC 2d 911, recon. dtaMI, 102 FCC 2dS03 (1985); lAy-aMn of Access and
DiyeBimre BnJatalTaritfs. AI." Plan Waiyeg 'ud T.,;tti, cc Docket No. 83-1145, 101
FCC 2d 935 (Com.car.Bur. 1 • Bqual accessob~ have also been imposed on Bell
Operating Company affiliated cellular carrien. SC' UnW SPUn y. War BJr&ttiG Co., 797
F.2d 1082 (D.C. Cir. 1986). See aJao MCI Telecommunications C~n, Policies and
Rules Pertaining to Equal~ .Obligations of ce.nular Licensees, Petition for Rule Making,
RM-8012, rued June 2, 1992. . . ,

.:, ~ .. .,.0'" I:.;
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entities as put of oar jlHildi-. to NIUJate~ common carrier service.'" We find
notbiDc in the new "1'. 'M" fl.. 01 R, this autIIority bas been circumscribed, or that our
existiDa cue law ..1•• i.II riPta to private entities is DO longer valid.

. . 73. FiDaIly, we=... . PeS providers should have a federally. protected rifht to
mterconnect with LBC ~s of wbetber they are classified as commercial or
private mobile service~, aDd.tbIt incoDaiIaeIa state replation should be preempted.f5

In our original N£fiGo of Pnwr'."'h Makin. in the PeS proceeding, we advanced a similar
proposal, L.Q..; ~VIIte ... cottuIlon canier PeS providers (u tben defined) would
have a federally p intercoM "'Ction rigIt and that inconsistent· state i'eplation should ber==. In additioIl, we pmpoeed that PeS providers be entitled to secure interconnection

ocal exchange carriers (LBCs) that is reasonable for the pyticular PeS system and no
less favorable than that offered to any other customer or carrier. tlI

74. Commenters expressed overwhelmina support for tbeae proposals,'" and we see
no reason why the interveniDaameadment of Section 332 should alter their applicability. We
do, however, solicit commenters' vieWs on this point, particularly with respect to whether the
new statutory definitiODl make commercial and private services sufficiently different that private

'" 5m, u.., PubUc Utility c;anp~ y. ICC, 886 F.2d at 1327-35 (upholding
FCC preemption of state reaulation of'. . interconnection of private microwave lic:ensee
and noting assumption that "creatioa of an inten:onnection rigbt for wholly imolstate carriage
is securely within the FCC's authority") (empbuis in oJiainaI); Fort Mill Tel. Co. y. FCC, 719
F.2d 89, 92 (4th Cir. 1983) (recopizing "right of a euatomer to interconnect his equipment
with the interstate te1epbone netwoJk"); North Caml. Utilitiel Comm'n y. FCC, 552 F.2d at
1046-1047 (Commission bas statutory authority over interconnection of tenninal facilities and
equipment used for interstate communications); North CamJina Utilities Comm'n y. FCC, 537
F.2d at 794-795 (same); Husb-A-PIge Com. y. UJlitod States, 238 F.2d 266, 269 (D.C. Cir.
1956) (right of subscriber to coonect equipment to a teltfbone); In re ADT. et al., 71 FCC
2d 1, 10-11 (1979) (recognizing right of interconnection of private interstate microwave
system).

9.S Although our authority to require interconnection with PeS and private providers is a
function of our jurisdiction to regulate interstate common carrier service, we wish to un&rrscore
that our interstate jurisdiction extends to the interconnection between all LEes and PeS
providers, even those that operate entirely within a single state, to the extent interstate or
foreign communications are conducted throue such facilities. Our .jurisdiction extends to
"facilities and services that mi,ht be located WIthin a single state if those facilities and services
are essential or integral parts of interstate communications. II Amendment of pans 2 'nd.22 of
the CoDllJliuion's Rules, 93 FCC 2d 908, 920 (1983), atrd without qpiaion sub nom. NARUC
y. FCC, No. 83-1485 (D.C. Cit. 1977. ~ 11m California y. FCC, 567 F.2d 84, 86 (D.C.
Cir. 1977), wL. denied, 434 U.S. 1010 (1978) ("'The key issue . . . is the nature of the
communications which pass through the facilities, not the physical location of the lines.'")
(citation omitted).

. tlI ~ PeS Notice, 7 FCC Red at 5714-5716.

97 ~, "",", GBN Docket 90-314, Comments of Adelphia Communications at 17;
Comments of Concord Telephone Co. at 5; Comments of the Pennsylvania Public Utilities
Commission at 5-6; Comments of the United States Department of Justice at 30-31; Comments
of Paging Networlc, Inc. at 27; Comments of Freeman Engineering Associates, Inc. at 8.

27



PCS providers could receive less favorable interconnection than commercial mobile providers.
lalddition, COIDJDeIlters In' asked to diBcuss whether we should retain our original proposal
to .. rePJate the types of PCS iDtercooDection arrangements and the specific type of
ioterconDection to which particular PCS providers are entitled with respect to intentate
1OI'Vice.. In this~, we request comment on whether LBCs should be required to file
tariffs specifying interconnection rates.

75. We believe the DeW legislation should not affect our original proposal that PCS
providers be entitled to obtain interconnection of a type that is reasonable for the PeS s,.-stem
IIICl DO leu favorable than that offered by the LBC to an)' other customer or carrier. Similarly,
wo continue tobeJieve that with respect to rates for iDtetcoDDeCtion, it is not necessary to
P...... state and local regulation at this time. We do propose, however, to reserve the right
to cooaider preemption at a later time if it is demonstrated that state and local regulation is
exercised in such a way as to preclude development of interstate PeS service. We seek
comment on what impact, if any, the newly enacted Section 332(c)(I)(B) has on the record we
have already compiled on these issues.

2. Poreip Owtmbip

76. Although revised Section 332 is generally effective as of the date of enactment,
~.~ providing service Prio.",r. to ,A.I;lIll,Sl. 19, 19.?3 and private papg licensees <;>n

. a.J.lodated as of January 1, ;1993 will~ to ,be treated as pnvate land mobile
liceIuees for~ years. Nonathelesis, ill· iec1assifiable'private licensees are immediately
subject to thef~ ownership restrictions imposed on common carriers by Section 310(b)
of the CommuDications Act. 1be statute allows affected licensees to maintain the level of
f~ ownership that existed as of Ma¥ 24, 1993, only if they petition the Commission for
waiver within six months of enactment, 1&.&., by Febroary 10, 1994.

77. We~ to establish the following petition procedure for affected private land
mobile licensees eta tIgrandfather" existing foreign ownership under the statute. Petitioners will
be required. to identify all foreign persons or entities holding an interest in the license and the
~ ownership interest for each. licensees will further be required to certify that the
ideatity and level ot foreign ownership described is unchanged since May 24, 1993, and to
certify that no change in foreign ownership will occur in the future (other than divestiture of
a foreign ownership interest to a domestic person or entity) without prior notice to the
Commission. All petitions must be flled by Febroary 10, 1994, and any licensee who files a
timely petition will be allowed to continue operating until the Commission acts on its petition.

78. Because of the short period for filing petitions, we recognize that we may not
fiDally resolve the regulatory status of some private land mobile licensees in time to put them
on notice of the need to file. Nonetheless, in light of the statutory deadline, we intend to place
the burden on the licensee to ddennine whether it is necessary to flle, regardless of whether
we have made a fmal determination that the licensee is subject to reclassification as a
commercial mobile service. licensees who fail to file a timely petition and who are later
determined to be commercial mobile services will be subject to immediate enforcement of our
foreign ownership restrictions. At the same time, we will not treat the· filing of a petition as
dispositive of the classification issue. Thus, a licensee may file a petition without prejudice to
any future argument that it should be classified as a private rather than a commercial mobile
service.

!II ~ PCS Notice, 7 FCC Red at 5715-5716.
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3. see!l'itkw to Brmd P- ,."Jpr Authority

79. Reviled section 33~c)(3)(A) preemptl state and local rate and entry regulation of
aU commercial JIlObiIe 1OI'ViceI." Uader SCIction 332(c)(3)(B), however, any state that bas rate
regulation in effect fora c:ocnmerdal mobile eervice u of June 1, 1993 may, prior to Aupst
10, 1994, petition the CommiAion to extend that authority based on a showing that (1) market
conditions will not protect subIcriben from unjust, umeasonable, or discriminatory rates, or
(2) such conditJoaa exUt and the IetVice is a repJlc:ement for Jandline telephone exc~
service for a substantial~ ofJandJine~ exchange service in the state.1OO In
addition states may petition the Commission to. mitiate rate quJation based on these same
criteria.101 If the Commiasion autborizes state rate reauJation under either procedure, intel'eQd
parties may, after a -l'eIIODIble time,- petition the Commission to suspend the regulation. loa
We intend to establish procedures in tbisrule maJdna for filing of such petitions by the states
and interested parties. We seek comment on what factors should be considered in establishing
such procedures.

IV. PROCEDUllAL MATI'ERS

A. Ex Pvfe R.._ - Noa-l"IIbided ProteedIDI

. SO. This is a DOIl-~ notice and comment role making proceeding. Bx IJIUc
presentations are permitted~ duriita theSUJllhine Agenda period, provided that they are
disclosed as provided in the Commission's roles. S. aenerally 47 C.F.R. §§ 1.1202, 1.1203,
1.1206(1).

B. Initial Replatory PledbDity ADaJysk

81. As required by Section 603 of the RcpIatory Flexibility Act, 5 U.S.C. § 601 Gt
~ (1981), the Comm.ission has prepared an Initial Regulatory Flexibility Analysis (lRFA)
of the expected impact ~ the poliCles and roles proposed in this Notice on small entities. The
IRFA is contained in Appendix A to this Notice. The Secretary sballcause a copy of this
Notice, including the IRFA, to be sent to the Chief Counsel for Advocacy of the Small
Business Administration in accordance with Section 603(a) of the Regulatory Flexibility Act.

C. Comment Period

82. Interested persons may file comments in this proceeding on or before November
8, 1993, and reply comments on or before November 23, 1993. For filing requirements, .
eeneraUy 47 C.F.R. §§ 1.415, 1.419. To fIle formally in this proceeding, participants must
ftle an original and four copies of all comments, reply comments, and supporting materials.

99 This provision takes effect on August 10, 1994. Budget Act, § 6002(c)(2)(A).

100 The Commission must complete all action on such petitions, including reconsideration,
within 12 months of submission. 47 U.S.C. § 332(c)(3)(B).

. 101 47 U.S.c;. § 332(c)(3)(A). The Commission must allow public comment on any such
petition and must grant or deny the petition within 9 months of submission.

100 47 U.S.C. § 332(c)(3)(B).
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If you want each Commissioner to receive a personal copy of your COllllllCDts, yOti must file
an origiDal and nine copies. Send comments and tep!y comments to the Office of the
SecJeIary, Federal Communications Commission, WasbiJJ&toD D.C. 20554. In addition,
com......~ recpaested to submit courtesy copies to the Chief, Mobile Services Division,
Common Carrier Bureau, 1919 M St., N.W., Room 644, Washington, DC 20554, and to the
Chief, LandMobUe and Microwave Division, Private Radio Bureau, 2025 M St., N.W., Room
5202,W~, DC 20554. Comments and reply. commeats will be available for public
inspection durina tegUlar business hours in the FCC Reference Center (Room 239) at the
Commission's headquarters at 1919 M StIeet, N.W., Washington, D.C.

D. Further Information

83. For further information regarding this Notice, contact Peter Batacan at (202) 632
6450 or Nancy Boocker at (202) 632-0935 (Common Carrier Bureau, Mobile Services
Division); 1udith Argentieri at (202) 632-6917 (Common Carrier Bureau, Tariff Division); or
David Furth at (202) 634-2443 (Private Radio Bureau, Land Mobile and Microwave Division).

FEDERAL COMMUNICATIONS COMMISSION

1//L,1~
William F. Caton
Acting Secretary
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AJIIENDIXA

111M•••• I 11" ......,. Act AMIysis

prepamlAsan"'=~~~~~~~
proposed policies and roles OIl small '. Written public comments are requested on the
IRFA. .

Beau for Actjpn
This role mm. proreedi"l was initiated to secure comment on various proposals for

the implementation of sections 3(0) and 332 of the Communications Act, 47 U.S.C. If IS3(0),
332, as amended by TItle VI of the Omnibus Budpt Reconciliation Act. The proposals
advanced herein are designed to cany out Congress's intent to estabJisb a unifonn regulatory
framework for all mobile radio services.

Objectiyes .
Congress has.directed the Commission to implemeat sections 3(0) and 332, as amended.

In accordance with this c:tirective, the Commission aeeb to devise a regulatory scheme that will
allow for the equitable treatment of comparable mobile services providers, as categorized under
the terms of the new legislation. In tum, .this will promote regulatory certainty and allow for
the enhanced provision of service to the public.

Leal BaNs
The proposed action is authorized under the Omnibus Budget Recoociliation Act of

1993, Pub. L. No. 103-66, ntte VI, I 6002(b), aad Sections 3(0), 4(i), 303(r), 332(c), and
332(d) of the Communications Act of 1934, 47 U.S.C. If IS3(0), IS4(i) and 303(r), 332(c),
and 332(d), as amended.

Re,portinl· BecordkeepU1&. and Other CompliaDr& Rrgaimnents .
The proposals uDder consideration in this Notice may impose certain new reporting and

recordkeeping requirements on mobile services JiceDseea whose mgulatory status has changed
froin private to commereial as a result of the new J.egislation. The extent of this increase will
depend in substantial part on the degree of TItle D regulation imposed on such licensees.

Federal Rules Which Overlap. Duplicate or Conflict with These BuIes
None.

Description. Potential wwact. and Number of Small Bptities Iuyolyed
Many small entities could be affected by the proposals contained in the Notice.

Depending on the fmal resolution of the issues, the regulatory classification of some existing
private land mobile licensees and possibly some existing common carrier services may be
changed. The full extent of these c6anges cannot be predicted until various other issues raised
in the proceeding have been resolved. After evaluating the comments ftled in response to the
Notice, the Commission will examine further the impact of all role changes on small entities
and set forth its fmdings in the Final Regulatory Flexibility Analysis.

Sipificant Alternatives Minimiziul the Impact on Small Entities Consistent with the Stated
Objectives

The Notice solicits comment on a variety of alternatives. Any additional significant
alternatives presented in the comments will also be considered.
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