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October 12, 1993

Mr. William F. Caton
Acting secretary
Federal communications Commission
1919 M street, N.W.
Room 222
Washington, D.C. 20554

Re: MM Docket No. 93-178
Howard B. Donjoff ~

(File No. BPH-911223

Dear Mr. Caton:

Submitted herewith for filing, on behalf of our Client,
Howard B. Dolgoff, an applicant in the above-referenced
comparative hearing proceeding (MM Docket No. 93-178), are an
original and six (6) copies of a Notification of Witnesses
Desired For Cross-Examination on behalf of both Howard B. Dolgoff
and Mark Renee Carter in the proceeding. Kindly refer this
submission to Administrative Law Judge John M. Frysiak.

Please direct any inquiries concerning this submission to
the undersigned.

Respectfully submitted,

No. of CoDiesrec'd~
UstABCDE

Enclosures
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KAYE, SCHOLER, FIERMAN, HAYS &
HANDLER ~
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RECEIVED

OCT 1 21993
WASJUNCTON. D.C. IOIlU

In re Applications of

HOWARD B. DOLGOFF and

MARK AND RENEE CARTER

For a Construction Permit For a
New FM Radio station on Channel
292A in Miramar Beach, Florida

)
)
)
)
)
)
)
)
)

MM Docket

File No. BPH-911223

File No. BPH-911224MD

'1'0: Adllinistrative Lay JUdge JOIm Me 'nsiM

IIO'IIIICAZIQM Or WIUIII- PIIIUP roR
01088-11111111101

HOWARD B. DOLGOFF ("Dolgoff"), by his attorneys, pursuant to

the procedures set forth in the presiding Judge's Order Prior To

prehearinq Conference, FCC Red , FCC 93M-450 (ALJ released

July 9, 1993), and pursuant to section 1.248(d) (4) of the

Commission's RUles, hereby provides notice that it requests for

cross-examination at the forthcoming hearing in this proceeding

the following two individuals: Mark Carter and Carol Renee

Carter (hereinafter collectively the "Carters"). In support

whereof, it is shown as follows:

The Carters are husband and wife, and both of them are

proposed to be integrated full-time into the management of their

proposed station. Both Mr. and Mrs. Carter have proffered sworn

written testimony which they hope to be admitted in this

proceeding. Their direct written testimony was exchanged on

October 4, 1993. In the testimony of both Mr. Carter and Mrs.
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..

Carter, each reiterates that the Carters proposed to install

auxiliary power facilities both at their proposed studio and at

their proposed transmitter site. ~ Carter Exhibits 1 and 2 at

1. In addition, while both Mr. and Mrs., Carter propose to work

at their proposed station at least 40 hours per week, both Mr.

and Mrs. Carter propose, in their respective testimony, to retain

their business interest in a broadcast tower facility in Santa

Rosa Beach, Florida and to remain self-employed on a part-time

basis in that business. ~. at pp. 2-3. Both Mr. and Mrs.

Carter claim that Mrs. Carter spends about two hours per week on

tower business, while Mr. Carter spends about three hours per

week on the business. Mrs. Carter states, in her written

testimony, that she has four children. Carter exhibit 2,

pp. 3-4.

Consistent with the provisions of Section 1.248()(4) of the

Commission's RUles, cross-examination of Mr. and Mrs. Carter is

required in order to develop a complete record to resolve

material issues of decisional fact which cannot be resolved

without oral evidentiary hearing procedures, and, in any event,

the pUblic interest requires such oral testimony so as to allow

the Presiding Judge to gauge the demeanor of Mr. and Mrs. Carter.

In this regard, the Carters' claim that they propose

auxiliary power facilities at both their proposed studio and at

their proposed transmitter site is belied by their budget, a copy
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of which is annexed hereto as Exhibit 1. That document was

supplied to Dolgoff by the Carters during the discovery phase of

this proceeding. Although that document lists all of the

Carters' proposed equipment for their station, no listing is made

of any auxiliary power equipment, and none has been budgeted for

by the Carters. See Exhibit 1, infra. Given this discrepancy,

the facts can only be properly adduced via cross-examination.

Absent such cross-examination, the comparative credit which the

Carters seek for auxiliary power facilities must be denied.'

Furthermore, as noted above, the Carters propose to retain

their interest in their tower business. This fact, per se,

requires evidentiary exploration through cross-examination. See

Blancett Broadcasting Co., 17 FCC 2d 227, 230 (Rev. Bd. 1969),

where the Review Board held that:

" ••• the very existence of ••• other [business]
interests renders questionable [integration]
commitments in the absence of an additional showing by
the applicant of the reliability of its integration
proposal in order to support the preference sought.
[Emphasis added.]"

Furthermore, the bUdget set forth as Exhibit 1 hereto lists
total land acquisition costs for the Carters' transmitter
site at $40,000. However, another document supplied by the
Carters during discovery, a copy of which is set forth as
Exhibit 2 hereto, shows total land acquisition costs at
$80,400. This discrepancy also requires cross-examination
to test what steps the Carters actually took in preparing
the budget for their proposed station.
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~ Al§Q Naguabo Broadcasting Co., 6 FCC Red 4879, 4880 (1991)

(quoting Blancett and denying integration to an applicant,

despite the principal's vow to turn management functions of a

retained business over to others). Similarly, Mr. and Mrs.

Carter's time spent caring for their four minor children (whose

ages are not provided) must be explored in cross-examination, to

test whether each of them truly can effectuate his/her full-time

integration proposal.

In light of all the foregoing, cross-examination of both Mr.

and Mrs. Carter is required in the public interest and is

respectfully requested.

Respectfully submitted,

HOWARD B. DOLGOFF

Kaye, Schole , Fierman, Hays &
Handler

The McPherson Building
901 15th Street, N.W., Suite 1100
Washington, D.C. 20005

His Attorneys

October 12, 1993
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NEW FM EQUIPMENT LIST
Miramar Beach. Florida Channel 292A

S250~OOO

Transmitter (3.S-5.0KW)
Transmission Une (340')

With hangers
Tower (340') New

Used

S35~OOO

$ 2~500

S25~OOO

S12~500

STL S10.500
STL antennas S 500
STL cable S 1,,000
Equipment racks (2) S 500
FM Monitors (TFT) S 3.595
Remote Control (Gentner) S 2~995

EBS monitor S 540
Transmilter line dehydrator S I. 200
CULting Edge Unity Processor .$ 7.995·
Wire and accessories $ 1~OOO
CD Auto Segue and CD players S 3~200

Digital Audio Tape Machines (2) S 1,,995
Blank DAT tapes S 600
LPB Console Board (6 mi:z) S 4.1 95
CD Players (production) (2) S 250
Cassetle Deck (produclion) S 100
Turntable with tonearm and preamp S 300
Microphones (3) S 800
Reello Reel machine (Olan SO-50) S 2,,595
Speakers (4) S 600
Studio Wiring and Inslallation S 2~OOO

Transmitter Building With air
conditioning ~nd fencing SID..000

Digital DJ Computer and software S 7.000
Land (4 acres) for tower S 40.000
Clearin~and road to bUlldiDS ......S......5...."...O..O..O _

subtotal SI 83..460

··wilh start-up costs and first three
months station operation
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APOENPUH

This Addendum is entered into on the dates below written by

and between Mark Carter and wife, Renee Carter (hereinafter

referred to as Buyer) and Mr. and Mrs.Gregory Meyer (hereinafter

referred to as Seller) a~d the parties agree as tollows:

1. Buyer shall be entitled to lease the SUbject property from

Seller for a period of one year from the date of execution of this

agreement at a rental rate ot $1,500.00 per year. Buyer shall have

the right to renew this lease for tour additional one year terms

at the same $1, SOO. 00 annual rental rate. Buyer shall notify

Seller 1n writing at least 30 days in advance of the termination

of each rental term of his intent to renew the lease tor an

additional one year term. If Buyer exercises his option to

purchase the SUbject property than the total amount ot lease

payments paid to Seller during the lease terms shall be applied and

credited towards the purchase price.

2. During the term ot the lease described above or any other

renewal or extension thereot, Buyer shall have the exclusive option

to purchase the SUbject real property on the terms and conditions

set forth in the purchase agreement to which this Addendum is

attached. Buyer shall exercise this option to purchase ~y

providing Seller and Seller's real estate broker/agent with written

notification of his intent to exercise this option to purchase.

The sale of the real property shall then close within sixty days

of the date that Buyer gives Seller written notice of his intent

to exercise this option to purchase. If Buyer chooses not to

exe~cise this option to purchase, then he shall deliver written

.,r :'l L-
.......... \



notice to Seller ot his intent to not exercise this option and

within 10 days of the date of said notice, Seller shall refund to

Buyer all monies that Buyer has paid to Seller as and for rental

paYJtlents.

3. The parties acknowledge that Buyers are planninq on using

the subject real property as a radio tower site and that Buyers

anticipate requiring approximately 3.5 to 4 acres of land for this

purpose. The $80,400.00 purchase price is based upon Suyer

purchasing four acres at $20,100.00 per acre. If Buyers determine

that they will not require the full tour acres, then they shall be

entitled to purchase less than the full tour acres and the purchase

price will be adjusted according to a formula of $20,100.00 per one

acre. In any event, Buyer shall not be entitled to purchase less

than 3.5 acres.

4. The parties acknOWledge that the sUbject real property is

land loc~ed and therefore, Seller shall provide Suyer with a 20

foot easement for ingress, egress and utilities alonq the north

boundary line of lot 27. If Buyer exercises his option to

purchase, then at closing this easement shall be granted to Buyer

by the appropriate deed, easement or other instru.ent.

5. It Buyers receive final FCC approval to build a radio

tower with FM trequency, then Buyers shall have 90 days from the

FCC final order to exercise their option to purchase. Buyers agree

that they shall not perform any construction upon the SUbject real

property until such time as they exercise option to purchase and

close the purchase of the property.
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CBRTIlICATI 01 SIIVICB

I, Mary Odder, a secretary with the law firm of Kaye,
Scholer, Fierman, Hays & Handler, hereby certify that on this
12th day of October, 1993, have caused a copy of the foregoing
Notification Of witnesses Desired For Cross-EXaminatiQn to be
hand-delivered or to be sent via first-class united States mail,
postage prepaid, to the following:

Honorable John M. Frysiak*
Administrative Law JUdge
Federal Communications Commission
2000 L Street, N.W.
Room 223
Washington, D.C. 20554

Paulette Laden, Esq.*
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications commission
2025 M Street, N.W.
Room 7212
Washington, D.C. 20554

Chief Counsel, AGC 230
Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Frank J. Martin, Jr., Esq.*
Southerland, Asbill & Brennan
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2404

Counsel for Mark and Renee Carter

!I Via Hand-Delivery

DOC '12086965


