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De%r Mr. Secretary:

- I submit herewith a copy of the memorandum decision of the
Hon. Arthur D. Spatt, U.S.D.J., in Kahn v.

., E.D.N.Y. CV 92-3063, dated October 5, 1993. Mr. Kahn's
complaint alleges violations of the antitrust laws with respect
to |AM stereo by Motorola Corporation, one of the co-defendants.
NAB is named as a co-conspirator.

Judge Spatt's decision inter alia denies Motorola's motions
to dismiss the complaint.

This recent development is relevant to Motorola's

"dominance" argument and to Mr. Kahn's application for review of
the Commission staff's reverse-FOIA determination, both now
before the Commission.

Respectfully submitted,
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wWilliam Malone
Attorney for Mr. Kahn
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UNITED STATES DISTRICT COURT - FEDERAL COMMLNCATIOR - RY
EASTERN DISTRICT OF NEW YORK ] OFFIGE OF THE S
LEONARD R. KAHN,
: Plaintiff, NEMORANDUK
DECISION :

- against ~ AND_ORDER
mon ELECTRIC CO., . a Missouri :
‘coyporation; HAZELTINE CORPORATION, CV 92~3Q63 (ADS)
a Delaware, corporation; and MOTOROLA,

INC., & Delawars corporation; JOHN DOE
CORPORATIONS 1-x; and JOHN DOES 1-x,
individually,
Defendants.
. : ~X
l_!.l_luhblbl.!;s_!;gl B
LBONARD R. '

Plaintirge 2:9_5;
222 Westbury Avenue

Carle Place, NY 11514

BRYAN, CAVE, MCPHEETBRS & MoROBERTS, ESQS.
Attorneys for Defendant Hazeltine, Emerson, and Hansen

- 245 Park Avenue - -

New York, NY 10167-0034

"By: Michael G. Biggers, Esq.

Loreto J. Ruzzo, Esq.

-Attorneys Tor Defendant Hazkltine, Emerson, and Hansen

one Metropolitan Squaye

211 North Broadway, Sfite. 3§00
8t. Louis, Missouri 63102~2750
By: .John Michael Clear, Esq.

KIRKLAND & ELLIS, ES0S.
Attorneys for Defendant Motorola
55 East 52nd. Street

New York, NY 10055

By: Terrence J. Galligan, Esq.
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KIRKLAND & ELLIS, ESQS.

Attorneys for Desfendant Motorola
200 East Randolph Drive

Chicago, Illinois 60601

By: Terri A. abruzzo, Esq.

' SPATT, District Judge.

; The plaintiff; Leonard B. Kahn, allegedly one of the
crq;i%iprd‘_ot An-std'?:oo , instituted the present action based

upon 'a_lzliqed' RICO violations and pendent state law claims. on |

March 107 1993 the RICO violations vere dismissed by the

_.Court, w;fth prejudice. However, the Court permitted the
‘plaintitt .to amend the compliant to include proposed
- allagations of antitrust vioﬁtions, with pendent state
-clainms. )

on April 7, 1993 the plaintiff filed a Third: Amended
Complaint in accord"{mce with the Court’s March 10 , 1993 Oorder.
The défendants Bn:o‘ria:on Electric Company ("Emerson"), Hazeltine
COr';Sotation ("Hazeitine"). + and Motorola, Inc. ("Motorola")
move to dismiss the Third Amended Complaint., sSince the facts
surrounding this actibﬁ wer%‘ ;‘.\illy set forth in the Couirt’s
ll,argh 10, 1993 Heidraﬁium De?!sion and Order, the Court: need
not refer to the underlying facts again. l'

The defendants maké the toliowinq motions:

1) The deferidants Emerson and Hazeltine move pursuant

to Fed. R. Civ. P. 12(b)(6) to dismiss the Third Amended

2
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Complaint for failure to state a claim upon which relief can
be granted; , '

i 2) &he d;randants Emerson and Hazeltine move pursuant
to Fed. R. Civ. P. 12(b)(1) to dismiss the Third Amended
COIIP‘]'.Q‘int based upon azlack of subject matter jurisdiction;

{.3) fThe defendant Motorola moves pursuant to Fed. R.
civ. P. 12(b)(6) to dismiss the Third Amended Cowplaint for

) failure’ to state a claim upon which relief can be granted; and

4) ‘The defendant Motorola moves pursuant to Fed. R.

Civ. P. 12(b) (1) to dismiss the Third Amended Complaint based

.
" upon a lack of subject matter jurisdiction.

DIBCUBEION
Motion to Dismise:
~ On a motion to dismiss for failure to state a claim, "the
court should not &ismiss the complaint pursuant to Rule

12(b) (6) unless it aﬁpcars ‘beyond doubt that the plaintiff

can prove no set of facts in upport of his claim which would
~ entitle him to relief’? '(ﬁémgn v. Belden, 754 F.2d 1059,
9

1065 [2d Cir. 1985]) [quoting Conley v. Gibson, 355 U.S. 41,
45-46 (1957)); see algo Brapum v. Clark, 927 F.2d 698 [2d cCir.
1991]). In addition, such a motion is addressed solely to the

face of a pleading, and "[t]he court’s function . . . is not
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to weigh the avidenicl:c f:hat* might be presented at a trial 'but
| _
merely to determine. whether the complaint itself is legally

.sutficient®’ (Goldpan, -supra, 754 F.2d at p. 1067).

In assauing tﬂe'uutficiency of a pleading on a notion to
disniss, it 1s well settled that the court must acccpt the

alleqations of the compla.int as true (see w
933 F. 2 121' 123 [2d Cir. 1991); E_qc.t:r..i_iaw_ﬂg

i mu_xnm.mss_;_xm 879 F.2d 10, 14 (24 Cir.: :198917,
' ggn;__-dgnhg 493 u S. 1022 (1990)), and must construe all

reasonable :l.nferences in favor of the plaintiff (See: s_ghgu_e_:_

v._Rhodes, 416 U. s* 232, 236 [1974]; Bankers -Trust Co, . v.
Rhoades, 859 F.2d 1096, 1099 [2d Cir. 1988), g_g_._dgnig_ 490
U.8. 1007 [1989]), i o

. The Court should also be mindful that under the modern
rules of pleading, a plaintiff need only provide "a short and
plain statement of, the claim showing that the pleader is
entitled to relief"™: grcd. R. Civ. P. 8[a][2]), and thati"[a]ll

- pleadings .shall be ialc} constr\ih as to do substantial justice®
’ [

(Fed. R. civ. P. 8[fNf . ¥ _

'l'he Second Cir'dixit has stated that in deciding:a ~motlon

pursuant. to Rule 12 (b) (1), the Court must also "accept as true-

all material allegations in the complaint”® (A_uantj.gm,_xns_,,
.V fous ihe Int’l Itd., 968 F.2d 196, 198:(2d Cir.
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1992) (citing Scheuex v. Rhodes, 416 U.S. 232, 236 (1974)]).

Therefore, the Rule 12(b) (6) standards are applicablé to a
Rule 12(b) (1) motion.

Additionally, since the Plaintiff is proceeding without
an attorney, it must give wide latitude to the papers filed by

n.rg_u litigants (See Haines v. Kerper, 404 U.s. 519, 520
[1972]. [pro se papers are to be hald "to less stringent

, standards. than formal pleadings drafted by lawyers”]). It is

within t:he above framework ¢that the Court addresses the
present motions to dismiss by the defendants Emerson,

Hézeltinc, and Motorola.

Yiolations of Patent Law:
The plaintiff alleges in his third cause of action that

- Motorola has 'thrgatened 'patent infringement suits against

major consumer electronics firme, including Sony which is a
Kahn licensee, based ﬁpon Motorola’s Patent No. 4,185,046 (See
Third Amended Complaint, at a 93). Xahn seeks to have this
Court issue a declara&bna j‘tﬁgment stating that a_)ll of the
pannts' Motorola is using against competitors to restrain
trade are unenforceable (See Third Amended Complaint, at §
95). o

"In order to establish subject matter jurisdiction on [a]}
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declaratory judgment claim(], [the plaintiff] must show that
when [(he] filed this lawsuit, [he] believed [he] would be sued

for patent infr_inqemant by [the defendants] . . . The test is
an oiiective one; a_purely subjective apprehension, without
cbiective xeasons for fearing guit, is insufficient to invoke
mmm" (Indium Corp. v. Semi-Alloys, Inc., 611 F. Supp.

379, 381 [N.D.N.Y. 1985], aff’d, 781 P.2d 789 [2d Cir.), gert.
denjed, 479 U.S. 820 [1986] [emphasis added]). The Indium

A.\"‘

e gt Al e

corp. decision, in examining the objective apprehension of

suit, addressed a motion for summary judgment in which the
court examined evidence in adcﬁ‘cion to the pleadings in a
| search for material triable issues of fact. Since the present
motion is.one to dismiss the Third Amended Complaint, the
Court must construe all allegations in favor of the plaintiff
and accordingly the allegations of an objective apprehension
of suit would be su-fficient (See lLaBounty, supra, 933 F.2d at

p. 123). -

In evaluating the ‘I:‘h:l.r .Anended Complaint, the Court
notes that the plaintifi alléq'és that Motorola threatened Sony
w}.th an intrimdgnt suit, In further éupport of this

allegation, the plaintiff attaches a September 25, 1985 letter
from Motorola to Sony which discusses ‘the potential

infringement of one of the Sony products on a Motorola patent
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(See Plaintift':s Third Amended Complaint, Exh. 33). Although
the plaintiff alleges that "Motorola has repeatedly threatened

infringement suits", the Third amended Complaint candidly
stated that Motorola "has never filed a suit against any of
the g.{.!?rcateno'& parties” (See Third Amended Complaint, at ¢
94) .ff’.‘.":sinc; the ‘test is not the commencement of the suit, but
rather ‘the objective threat of a suit (gee Indium Coxp.,
supra, €11 F. Supp. at p. 381), the complaint sufficiently
alleges ﬁﬁat Motorola "has repeatedly threatened infringement
suits" (gee Third Amended Complaint, at ¢ 94), and the

conplaint must be construed in tﬂ'e light most favorable to the:

plaintiff, the Court finds that the third cause of action

states a clainm.

The Sherman Act - Resiraint of Trades
The causes of action concerning restraint of trade is
governed bir 15 U.8.C. § 1 which states, in relevant part, that
"[e)very contract . . . in b straint of trade or commerce
'§:h foreign nations, is declared

7

to be i:uegal" (15 U.S.C. § 1). According to the Second

i .
among the several Statel, or

- Circuit, this section "is directed only at joint action, and

‘Qoes not prohibit independent business actions and

decisions’" (yolvo or" ] c ’ '
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‘ nis il, 857 F.2d 55, 70 [24: Cir. 1988)
513 P.24 102, 1,;)8 (2@ cir, 1975)]). In order "{t]o sustain a
claim of conspiracy to restrain trade under section 1 of the
.sh:ex;nqp Act . . . [the plaintiff] must estahlish (1) that {the
de_fg;&:aut] entered into a ‘contract, combination . . . or
cons'];.i_t.'_a'éy, ¢ and (2) that the conspiracy was ’‘in restraint of
trade "éxi'"jcommercc among the several states’" (mgm;iml
mm:w_z&lﬂw. 812
F.2d 786, 793 (24 Cir.), gert. denied, 482 U.S. 915 [1987]).
The eighth cause of action states that “Motorola’s |
written contract with said named defendant co-conspirators and
' Motorola’s agreements with Harris and with Delco, and its
written license agreements with Sanyo and Sony, are contracts,
@:onbinations or conspiracies in restraint of trade" (Third
| Amended caplai’n‘t, ‘at § 181). The agreement with Hazeltine
and Emerson is effactive February 1, 1992 and accoxrdingly the
complaint alleges that it is"v;ithin the four year statute of
limitations under thisfstatufé (See 15 U.S.C. § 15b) .
'x‘hg defendants argue that the plaintiff failed to state
4 cause of action based upon many factors, inciudiné- the
failure to establish “antitrust injury", the f;ilure to
establish the ‘fanticompetitive" 'nature of the alleged

PO - A}
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agresments between the parties, and the statute of
limitations. In evaluating the above argunénts, this Court
recognizes that the Second Circuit has stated that:
"(i]t is not enough that a plaintiff alleges that
it is ‘in a worse position that [it] would have
-heen had {[defendants] not committed (the acts
ficomplained of]’/ . . . Such a minimal requirement

rwould ‘divorce[] antitrust  recovery from the
purposes of the antitrust laws,’ ‘which "were

enacted for the protection of competition, not

W

New . York, 7:2 F.2d 243., ?59-51 (2d ci_r._ 1985)

Inc., 429 U.S$. 477, 486, 487-88 (1977)1]).

In construing all 1nf.erences' in favor of the pro se
plaintiff, the Court finds that the Third -Amended Complaint
asserts that there is a written contract and this contract is
in restraint of trade (See Third Amended Complaint, at § 181).
Further, since the Court finds that the plaintiff alleges that

the actions of -the defendants "lled to a lessening of

competition in the AM stereo receiver market" (Third Amended

Complaint, at § 183 [emphasis added]), this is more than
merely injury to the plaihti?. Accordingly, the Court finds
that, t:hej eighiith cause éf act{dn states a claim.

The ninth cause of action also.seeks relief p&rsuam: to
Section 1 of the Sherman Act. Thlst_ cause of actign as-serts

that "Motorola . . . engaged in concerted efforts to restrain

. trade and monopolize at least the three aforesaid AM Stereo

9
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based markets by conspiring with‘the NAB [Natiohal Association
of Broadcasters] and EIA [Electronic Industries Associétionj
e o « in re'ltrg‘int of trade® (Third Amended Complaint, at ¢
186). Althouqh the defendants assert that this cause of
actioq is 'barrod by the statute of limitations because the
acti:ms “took place in the 19708 and early 1980s, the Court
notes that the complaint alleges that "Motorola‘s conspiracy
with ﬁiﬁ"fand £IA has continued to this day" (Third Amended
Complaintf, at 9 150 [ewmphasis added]). Therefore, when
construing all allegations in favor of the pro se plaintiff,
the Court finds that the ninth cause of action states a clainm.

The remaining federal antitrust claims assert claims of

; monopolistic conduct under Section 2 of the Sherman Act.

- ct:

The statute‘gerrning a claim of monopolistic conduct is
15 U.8.C. § 2 which states, in relevant part, that "[e]very
person who shall monoz.ml:l.zeg"~ or attempt to monopolize, or
combine or conspire . i . to fbnopolize any part of" the trade
or commerce among the several States, or w-ith foreign nations,
shall be deemed guilty of a felony" (15 U.S.C. s 2).
According to the Second Circuit, "[tJhe elements of a

conspiracy to monopolize are /(1) proof of a concerted action

10

L ]
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deliberately entered into with the specific intent. to achieve :

an unlawful monopoly, and (2) the commission of an overt act .

in furtherance of the conépiracy' * (Walsh Trucking, supra, 812
F.2ad at p. 793).

& ’.L:he' tentil cause of action states that "Motorola . . .
witl?-?:u": specific intent to monopolize the market . . . has
attampt_gq to monopéli'ze the AM stereo exciter market in the
United States which has led to a lessening of competition in
mﬂm" (Third Amended Complaint, at ¢
191 teaphasis added}) . since the plaintiff alleged the
"specific intent” elenment and the overt act in furtherance is
described as the confidential settlement agreement discussed
above, the c::urﬁ determines that when construing the
allegations in favor of the pro se plaintiff, the tenth cause
of action states a claim. _

The eleventh c_'ause of action, also asserted pursuant to
15 U.§.C. § 2, alleges that "Motorola . . . and Emerson and
Hazeltine . . . engaged in ooﬁperted efforts to restrain trade
and -monopolize the thrfe ato¥esaid AM Stereo based markets by
cons;air:_lng and contracting to deprive Kahn CQuununications Inc.
("RCI") . . . of its exclusive patent license" (Thi.fd Au;ended
Complaint, at § 196). The complaint turther-alleges that
Ymsince plaintiff Kahn owns 100% of KCI, is an officer and

11
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employee Of xcf and has made outstanding loans to KCI,
Motorola’s conduct has damaged Kahn and his property KCI"
(Third Ancndad_éonplaint, at § 197).

Since KCI, is not a party to this act}on,_tho plaintirt
nayggﬁly'ytsoft his rights, in an individual capacity, as an
owner:and creditor of KCI. In this respect, the Second
circuip has clearly held that a creditor/stockholder does not
have stiéding to assert an antitrust claim based upon an

alleged violation of the antitrust laws with respect to the

corporation (See Rand v. Anaconda-Ericsson, Inc., 794 F.2d

843, 849 [2d cir.], cert. denied, 479 U.S. 987 [1986]).
Therefore,  based upon the plaintiffs failure to have standing
to assert such an action, the eleventh cause of action fails
to state a claim and the defendants’ motion to dismiss this

cause of action is- granted.

The twelfth cause of ai%?on asserts a claim for relief

' M
purguant to the pendeft NewiYork State antitrust law. The
applicable statute states; in relevant pﬁrt, that:

"Bvary contract, agreement, *arrangéncnt or
combination whereby .-

A nonopoly in the conduct of any business,
trade. or commerce or in the furnishing of any
service in this state, is or may be established or

12
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o-potition or the free exercise of any"
activity in the conduct of any business, trade or
commerce -or in the furnishing of any service in
this state is or may be restrained or whereby.

Yor the purpose of establishing or maintaining
. any such monopoly or unlawfully interfering with
“-the free exercise of any activity in the conduct of
.any’ business,  trade or commerce or in the
furnishing of any service in this state any
.husiness, trade or commerce or the furnishing of
.service is or may be restrained, is hareby
doclared to be against public policy, illegal and
void® (N.Y. Gen. Bus. law § 340[1)).

8ince this cause of action alleges that “Motorola . . .
onqogod in concerted efforts to'restrain trade and monocpolize
at least three AM stereo .bés,ed markets by conspiring with the
NAB and EIA* (Third Aamended Complaint, at g 201) .and

"Motorola, has carried out this conspiracy, with a :specific

' intent to monopolize AM Stereo markets in New York :State"

(Third Amended Ciuplaint, at ¥ 203), the Court finds that when
construing all auegations in favor of the Rro_se plaintiff,

the twelfth cause oz action gtates a clain.

The thirteenth caose o£ ktion asserts a violation ot the

E 2

sano" state statute by alleqing that:

“Itlhe ,actions of Motorola and its named co~
oonspirators Emerson and Hazeltine . . . engaged in
concerted efforts to restrain trade and monopdlize
the three aforesaid AM Stereo based markets by
conspiring and ocontracting to deprive unnamed
plaintiff Kahn Communications Inc. ("KCI¥) of the
benefits of its exclusive patent license“ (Third

13
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Anended Complaint, at § 206).
When this allegation is-combined with the allegation that

wMotorola, ims,ca_rried out this conspiracy, with a specific
intent to monopolize the aforesaid AM Stereo markets in New
Yor)g stato" (Third Amended Complaint, at § 208), the Court
det.énincs that the thirteenth cause of action also states a

c,.ain‘. .

W
In addressing the other pendent state law claims set
forth in the Thirxd Amended Complaint the Court notes that in
the Court’s March 10, 1993 decision the Court stated that upon
a review of
"the allegations contained within the proposed
complaint in addressing the First, Second, and
Fourth causes of action which, in essence, 'address
the contrattual agency relationship between the
plaintiff Xahn and the defendants Hazeltine and
Motorola, the Court finds that there are sufficient
allegations to permit the plaintiff to include them
within the Third Amendeg Complaint” (March 10, 1993
Order, at p. 40). »
A . . '
Upon the Court’s review ofithe first, second, and fourth
causes ot action cont:ained in the Third Amended Ccunplaint and
the arguments set fort:h by counsel for the dorendants in
opposition to these causes of action, the Court adheres to its

prior determination and finds that there are sufficient

14
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allegations to s;xppozt these contractual causes of ‘action .
The £ifth cause of aétion alleges tortious interference
with contract. _'As stated in the earlier decision, in order to
state a claim for tortious interference with a contract, the
conplgj.nt nust allege four factors: (1) i:hc existence of a
valid contract between the plaintiff and a third party, (2)
the da:ondant's knowledge of such contract, (3) inducement of
a broach, and (4) resulting damage to the plaintiff (See
MM&MMM 797 F.2d
70, 75 [2d Cir.], cert. denied, 479 U.S. 987 [1986]). Since
the Thix;d. Amended Complaint tincgcs the existence of a

i contract, the defendants’ knowledge of the ocontract and

inducement of the breach, and damages (se¢e Third Amended
Complaint, at 99 112-125), the Court finds that: the fifth
cause of action f}:ates a claim.

In addressing the seventh cause of action for defamation,
the Court notes that 'according to New York law, the
nparticular words" alleged th be defamatory must be included
within the pleading (s,ﬁg N.Y5'civ. Prac. L & R. 3016[&]' ‘see

'mmmwmum 28A02d667 667 280

N.¥.S.2d 595, 595 [1st Dep’t 1967]). Although this _causc of
action states that there were certain letters which vere

alleged to be defamatory, the cause of action fails to allege

15
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the "particular words" which are alleged to be defamatory (See
Gardner, m.;za A.D. 24 at p. 667, 280 N.Y.S.24 at p. 595).
Accordingly, the seventh cause of action fails to state a
claim and’the:. defendants motion to dismiss this cause of
act%gp‘:. is granted. .

'?&h'-"a' sinilar fashion, the sixth cause of action which
allegel_;.”nﬁraud, must include the pleading of fraud with
specif-i%'i?ty (See N.Y. Civ. Prac. L. & R. 3016[b)). In this
cause of" action, ‘the Plaintiff asserts that the fraud
consisted of misrepresentation_s about the contents of the
settlement agreement discussed.:- above (See Third Amended
Complaint, at €9 114-20). The alleged misrepresentations were
made by Hazeltine’s General Counsel to the plaintiff Kahn on
the morning of February 3, 1992, in the plainﬁitt's office in
Carle Place (s_g‘{ "Third Amended Complaint, at 99 112-13).
Since the complai;xt alleges in numerous locations that
Hazeltine and Emerson were acting together (gee, e.g., Third
Amended Complaint, at 99 t§.6~17)  the complaint arguably .
states a claim for fra&d aga' nst the defendants Hazeltine and
Enmerson, but not Motorola. Therefore, }when constming all
allegations in favor of the pro se plaintiff, the motion to
dismiss the sixth cause of action is denied as to the

defendants Hazeltine and Emerson, and granted as to the

16
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defendant Motorola.

The Court: has reviewed all of the other arguments

asserted by the defendants in their papers and have found them
to be without merit.

S SONCLUBION
."'P-'Based upon the foregoing reasons,
" 1~ : The motion by the defendants Emerson and Hazeltine
to die;n;.ﬁfs the complaint pursuant to Fed. R. Civ. P. 12(b) (1)
is deniedf; |
2~ The motion by the defendants Emerson and Hazeltine
to dismiss the complaint pursuant to Ped., R. Civ. P. 12(b) (6)
is granted as to the seventh and eleventh causes of action and

denied as to all other causes of action;

3- The motion by the defendant Motorola to dismiss the .

conplaint pursuant to Fed. R. Civ. P. 12(b) (1) is denied; and
4~ -The motion by the defendant Motorola to dismiss the
complaint pursuant to Fed. R. Civ. P. 12(b) (6) is granted as

to ‘the sixth, seventh, and*' eleventh causes of action and

denied as to all othe:icauses of action.
50O ORDERED.

Dated: Uniondale, New York
October § , 1993

. SPATT
District Judge

»=



