
EX PARTE OR LATE FILED

MILLER & HOLBROOKE

122~ NINETEENTH STREET, N. W.

WASHINGTON,D.C.20036

RECEIVED

GCT - 81993

FEDERALCQl\MUNlCATIONS COUMISS(W
OFFICE OF lHE SECRETARY

TERESA D. BAER

FREDERICK E. ELLROD III
LISA S. GELB

LARRINE S. HOLBROOKE

TILLKAN L. LAY

NICHOLAS P. MILLER

JOSEPH VAN EATON

TELEPHONE (202) 785-0600

FACSIMILE (202) 785-1234

October 8, 1993

WILLIAM R. MALONE
01" COUNSEL

BETTY ANN KANE-
FBDBB.A.L RBL.A.TIONS ADvIsoB

-NOT ADXITTBD TO THB B....B

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., # 222
Wasnington, D.C. 20554

DOCKET FilE COpy ORIGINAL

Re: AM stereo (Dkt. No. 92-298)-
oe,r Mr. Secretary:

I submit herewith a copy of the memorandum decision of the
• Arthur D. spatt, U.S.D.J., in XAhn v. Emerson Electric Co.,

~~~., E.D.N.Y. CV 92-3063, dated October 5, 1993. Mr. Kahn's
laint alleges violations of the antitrust laws with respect
~ stereo by Motorola Corporation, one of the co-defendants.
is named as a co-conspirator.

Judge Spatt's decision inter alia denies Motorola's motions
to dismiss the complaint.

This recent development is relevant to Motorola's
~inance" argument and to Mr. Kahn's application for review of

Commission staff's reverse-FOIA determination, both now
.ore the Commission.

C;Z~d'
William Malone
Attorney for Mr. Kahn
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OOTID STAUS DISTRICT COURT
DSTDH DISTRICT or IiBW yOU
~~-~~~~-~--~-~~~---~~~~-~----~~~-----~~x
LEONARD R. Dint,,

plaintiff,

- aCJalnst 

BIIds,OH ELlCU1C co.,. a Kiuouri
,oo:t'PORtion, HAZBLTINB CORPORATION,
a Delaware. corporation, anel KO'l"OROIA,
'IHC., .a Delaware corpQrat1on, JOHN DOE
CORPORATIONS l-X; and JOHN DOES l-x,
in4ividU~11y,

.....
·~-~-----~-~~~-~-~-~-~~--~~~~~~--~~-~~~~~x
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CV 92-306' (ADS)

a I I, .... I • C ," '1 ';:.

L1IODlU) a. DJDr
Plaintiff P£o ,-
222 w_t:!)ury 'Avenue
~l. Place,' NY,.llSl..

gyp, a&V1I, KCl'IDIBT_ , MaltO."!!8, ugs.
Attorney. tor Defendant Hazeltine, Emerson, and Hanaen

. 245 ParkA-venue. '.-
New York, ia 10167.:-0034

',By: Michael ,G. Bigger., Esq.
Loreto J. Ruszo, Esq•

••'IU, CAVB, Ilcl'D• .,.... , 1l9101DT8, B8g8.
,Attorneya lor Defendant Haz'ltine, herson, and Han..n
one Metropolitan S~a:r- &.
211, North Broadway, Btite. 3fbo
st. Louis, Mi••ouri '6~102-2'50
ay: .John Michael Clear, Esq.

uJtKLaJIJ) • BLLl8, B8Q8.
Att.omeys for Defendant Motorola
55 last 52nd. street
New York, NY lG055
By:' Terrence J. Galligan, Esq.

]. -.. .
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UULUID , BLL%8, ',SQ••
At.i;.omeya tor Detqclant Motorola
200 Ea.t. aanclolph Qrive
Chioago, Il~1nois ~O~Ol
ay: Terri A. ~ru~zo, Esq•

Jlowever, the Court permitted. the

On Apr1i 7, ~993 the plaintiff filed a Third: A1Ilended

Coaplalnt: 1n acco~n~ewith the court's March 10, 199'3 Order.

The defenClants bariion Ele<*ric company ("Emerson"), Hazeltine,. .

compliant to include proposed

,.! ' all_gat.·iona ot ~itrust vioi:ations, with pend.n,t sta,te

,cl~iJIa.

• ~An, Di.ulot .1,,_••
~ ~. ,pla1ntlff,~ Leonard B. :Kahn, allegedly one ot the
, .......

cr~~n" of AK-.*o, inst.it.uted the present action based

:I upon ·~1.i~9• .s RICO ,Aolations and. pendent: state law cl~i... On

;J Karim. : £6;', 1993 th. RICO violat.ions were d1..1"e4 by the

·,1 "eou,x1:, w!tb pr.ju~1ce.
! 'i ,plaint.ift. to amend the

I, 1

I
j

I .
i
i

,I

, i

.1.
!

'\! ,!
c' ,I
! I
{. r

I .. !
I I

CorPoration ("Hazej,t1ne"), and Motorola, Inc. ("Motorola")

aov. to CU••1SB th.; Third Amended complaint.. s~nca the facts

surrounding this actlo~ w.ret fully set forth in the Court' &

K~~ 10, 1993 K.aoranium Dei\sion and Order, 'the court: need
'/

no~ refer to the underlying faets again.

The detenc1ants make the tOllowinq motions:•
1) The d8t.n~ants Bmer.an and Hazeltine _ove pursuant

t.o ,oFe4. R. Civ. P ~ 12 (b) (6) to dismiss the Third banded

-.'.

, i
~I.,
! ' I 'Ii
, !:I
I I"
I i
I I
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coaplaint for failure to state a claim upon which relief can

1MI'gran'ted;
•

2) The ~.:fendant. Emerson and Hazeltine mova pursuant

to Fed. R. eiv. P. 12 (b) (1) to dis.iss the Third bended

C01l~,la.1nt based. upon a lack of subject matter jurisdiction;...
'r.~) The defendant Motorola move. pursuant to Fed. R.

eiv. P. 12(b)(6) to dismiss the Third Amended Co.plaint tor-, .
failure'" t.~ state a claim lipon Which reI ief can be qranted1 and

.'...

4) The defendant Motorola moves pursuant to ,ed. R.

eiv. P. 12 (b) (1) to dismi.s the Third Amended complaint based
":t., .

upon a lack of subject matter jurisdiotion.

DI8QU'101I

Mgirioa t;q Pieilll

On a motion to dismiss for failure to state a Claim, "the.. .

court should not: c1!slli.. 1:11e c:omplaint pursuant to Rule

12(b)(6) unless it appears 'beyond doubt that the plaintiff

can prove no s.t of ta~ts in ~~pport of his Cl~i.m wbic:h would

ent~tle hiJI to reli.f'~ . (,sidman Yo Belden, 754 1".2d 1059,
~

1065 [24 eire ~985) [quoting Conley y. G1bson, 355 U.S. 41,

45-46 (1957)]1 .ee,.~lo Branum y. Clark, ,927 F.2d 698 [2d eire

1991] ). In addition, such a motion is addressed solely to the

face ot a pleading, and U[t]he court's function ••• is not

3

.:.
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t;o ve19h -t:h. evlden9. ~hat miq:ht; be presented. at a;~rial ~ut

1
••z:ely ~o d.~.raine..-wh.~h.r the complaint it.elf 1s: leqB!lly. :

·8Uf~ici.ntH' (Q91a;~,.supra, 754 r.2d at p. 1067) •
. !

III ass••sing t;be' sutficiency of a pleadinq on a .1IQ't!on to
.. l' : .

dis.~1~~, it i~. we~~:: s.ttled tbat the court. must ac~Pt <the
;: ,:'. .. .', .

alle;~tiona of the r.0mplaint as true (-.. LoBgyn;x x'.' Adl.r,

933. F~~d 121, 12.3 t~d Cir. 1991); froct_1:: , GaJDllJ.. '-'2:, y • .,i9
t .; t • . '

AliI$118 '1#$1= Bldq'l,~: 'Inc., 879 r .. 24 10, 14 [2d Cir. ; 1989],
.\. I •

c,rt.· doU!.a4, 493 ~.s. 1022 (1'90J), and must con81;iue all
1 •

. I: .
reasonable inferen~.s in favor of th_ plaintiff Caa.:Scheuer. :. .

y. 'BhQd••., 416 .u.S~: 232, 236 l1.974)1 Banker. ·Trust; ':Co, . v"
: • I ••

BhOa4.a, 859P.2d 19~6, 1099 [2d Cir. 1988], cert. d.n~.d, 490

u.s. ·.1.007- [1989.]') ..'1 . I: :
: ;;'

'. Th. court .bO~td also be a1ndful tha~ under t~.:DlOd~rn

J:Ules of pleading, . ~r plaintiff need only provide Ita shQrt ~nd
~. ~;~

'plain s~atement. of:. lithe claim showing that the p1e,ader i.

enti~led tp relief": (Ped. R. elv. P. 8[a][2J), and·th~till[a)ll

, pleading. -shall ba 4;~ con.t~ as to do substantial justiCe"
I' ,
. ..

(I'.~. R. eiv. P. '8[;£:]) t .,,' ,/
The Second Cir~1t has stated that in decidinq:a :mot~on

,.
pursuant to RUle· 12 (~) (1), the eourt must also "accep~ as true·

~ll.aat-.rial al18gations in the coaplaint ll (AtlaQjcic-., J~',
. -

~o. v. Ba1toutM&c1eine Int'l Ltd., 968 F.2d 196, 198![2d C£r.
. -'

Ii

;
!

: '

; i-
- ,

4-
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1992] [citing Soheuer v. Rhod'" 416 U.S. 232, 236 (1974)]).

'!'herefore, the RUle 12 (b) (6) standards are applicable to a
;

Rule 12(b) (1) ~otion.

Additiona~lY, since ~he plaintiff is proceeding without

an ~ttprney, it must give wiele latitud~ to the papers filed by
l'::·-l·

Pro •••. litiqant.s (b§. bines v. Kernef, 404 0.5.519, 520

[19721. \. [~ro se papers are to be held "to, less atrinqent

.tandard~ than formal pleadings draft.d by lawyers"]). It is
.':,.

within ttie above framework that the Court addresses the.
present motions to Clismiss by the defendants Emerson,

,"

Hazeltine, and Motorola.

ViolatioD' of "tnt Lay:

The plaintiff alleges in his third cause of action that

Kotorola has 'threatened .patent infrinqement suits against, . .
major consuaer electronics firms, inoluding sony which is a

stating that all of the
, 'I

patents Motorola is uling aqainst competitors to restrain

Kahn licensee, based upon Motorola's patent No. 4.,185,046 (See

Third Amended Complaint, at~' 93). Kahn seeks to have this
.. 'f{

cou~ issue a declarafpry. j\1dqment

trade are·unentoroeable (~ Third Amended co_plaint, at ! '

95).

"In order to establish sUbjeot matter jurisdiction on [a]

5

II
::
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decl.ra~ory jUd938nt cIaim[], [tbe plaintift] mus~ show that

when [he] tiled .this lawsuit, [he] believed [he] would be sued
•

for patent infr.in9em.n~ by ['the defendants] ••• 'I'h. 'test is

suit, addressed a motion for s~ary judgment in which the

search for material triable issues of fact. sinc. the present

lIo't1on is, one to dis1I1ss the Third Amended Complaint, the

infrinqeaent ot one of the Sony products on a Motorola patent

poi:entialthediscussesWhichSonytoMotorola

..
;1..

court examined evidence in addition to the pleadings in a

Court lIUst oonstrue all allegat10ns in tavor of the plain~itf

and acoordinqly the allegations of an objective apprehension
"\ .

ot suit would be SUfficient (~ LtBQunty, supra, 933 F.2d at

trom

p. 123).

In evaluaUnq ~ ~1i _nded COIIPlaint, the Court

noi:es thai: the plainti4 alieties thai: Motorola threatened sony

" wi1:h a~ infring_~nt suit. In further suppor: of. t.his

I. allegation, the plaintitf attaches aSeptember 25, 1~85 letter

~

an o~j.ct1ve o~el A purely subi,ctiye apPrebension, without

obj'ctlye ;easqn. for (earingsuit. is insufficient to invoke
I .~~.\.

/1 1uri • digt;ion" (Indium Com· v. Spi-Alloys. Inc., 611 F. Supp•

.11 379, 3.8~ ~N.D.N.y. 1985],.af£'d, 781F.2d789 ·[2dCir.J, c.rt.

!~ denied," '.79 U.S. 820 [1986] [.mphasis added]). The Indium

!I Cgrp, d.~lsion, in examininq the objective apprehension of
'I
;1

II
II
II

r
I
I
It
;i
'IilI.
II

II

6

.:.
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D- 'keAlIA 19\ _. '''Siratnt of 'tabJ..... .
The causes' of action concerning restraint of trade is

governed by 15 U~S.C. 'I 1 which states,ln relevant. part, that

1t [e)very con1:.raqt: . .... in.tiestraint of tr~de or commerce

11.01\9 the several stat., o~ \fith foreign nations, i. declared.,
t.o be illegal'· (15 U.S.c. § 1). According to the Second

caa. Plaint:iff'iJ '1'hlrd Amended Complaint, Exh. 33). Althou9h

the plaintiff a~leg•• that: "Mo~rola has repeatedlY threatened
•

infringe.ne s~i't.'·, the Third Amended co~plaint candidly

atated ~at MOforola "has never filed a suit against any of

the ~~.r.at.n.d :parties" (bSl Third bended COIlplaint, at f

II U):C':~1nC~ the-test is not tile comaenc....ent of the suit, but

II ratller ~ objective tIlreat of a ..uit (AU Indium <;om·.

I!I supra: :,~; F. llupp. at p. 381), the complaint sufficiently

alleges that. Hot;orola "has rep4latedly threatened infringement
i

suits" (AU Th~rd Amended complaint, at , 94), and the

complaint must ~ construed in t·~·. light most favorable to the'

Ii plaintiff, tile court finds that the third cause of action

8tate. a claim.

I
I
I

Circuit, this section "is directed only at joint action, and

'doe. not prohibit independent business actions and

decisions'" (yqlyo of NOJ;'tb hetici v. Men's X~'l

7 -
--- '---'.--~.." .•....
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rrgteslignll Tennii ~ouncil, 857 F.2d 55, 70 [24:Cir. 1988]

[auoting'Modam ' HOme Inst. v. Bartrom Accident i ,I!l4,1A. Co.,

. 513 P.2cS' 102, ~08 (2d cir,1975)]). In order "[t]o sustain a

clata ot conspi~acy'to restrain trade under section 1 of the

.I. Sberaa,P Act ••• [the plaintiff] must establish (1) that [the

II d.t~)arit) entered. Into a ' oont.ract, combinatiol) • • • or

consp'~~acy" and (2:)' that the conspiracy was ' in restraint of
~..

trade ··or·;coJl11lerce among the several states'" (inttl'nationAl
-\.

'I DiltriMion ,.nter,., In,~ v. WJ~sh Trucking C9·,· :IUS·, 812

I
P.2d 786; 793 [24 cir.], ce~. denied, 482 U.S. 915 (1987]).,I ;.'"~

The eighth cause of action states that "Motorola's

j written oontract with said named detendant eo-conspirators and

Motorola's aqreelllents with Harris and with Delco, and its

a cause' of action based upon many factors, inclUding· the

~inat.1ons or conspiracc:les in restraint of trade" (Third.. .

and .ex-8on i8 effeo:tive February 1, 1992 ~nd acco~dlngly' the
J .

complaint. allege. that it ls~ith1n the four year stat.ute of

11.~tation& under thisista~u~ (~ 15 U.S.c. § 15~).

Th~ ~fendant. arque that the plaintirf failed ~o' state

t:he' alleged

the failure to

of

injury",

·nat.ure

The agreement with. Hazeltine

"antic:ompetitive"the

tailure to e.tablish "antitrust

Amended caaplaint, at f 181).

I' written 1ieense aqreement~with Sanyo and Sony, are contracts,

II

iI
I

I
I
I
I

I, I
II
'I

. '1

1

8 -
••• l,

------+---------------- ._---,----_.._--- ......
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a4Jre...nts bet:ween the parties, and the statute of
•

II
;!
Ii
H
ii
II
If

il
II

limitations. ~n evaluating the above arqUllena, this' Court.

recognize. tha~.the Second Circuit has stated that:

~(l]t is'~ot enpugh that a p~alntiff alleges that
.1.t 1s ' in a worse position that [it] would have

.' ~.n had [defendantsJ not c:::omaitted (the act:.
C~~piained of]' • • • Such· a minimal requir~ent
~:."ould 'divorce[] antitrust: reoovery from 'the

purposes of the Qtitrust laws,' 'which "ware
enacted tor the protection of comp.tition, not
g0ilPPtitors. " I " (Bestway Copltr I Corp, YI seity of
Ney ixork, 762 F.2d 243, 250-51 (2d cir. 1985J
(g;ug$ing Brunswick cOIP. y, iYtb10 Qaw1-O-IQtic,
~, 429 U.8.477, 486, 487-88 (1977)]).

In construing all inferences in favor of the pm '9

plaintiff, the court finds tha~~·th. Third 'Amended complaint

in restraint of trade C§.U. Third Ame.ndec1 complaint, at ! 181).

trade and monopolize at least the thtee atoresaid AM stereo

that "Motorola ••• engaged in concerted efforts to restrain

Further, since the Court finds that the plaint:iff alleges that

less.ning offiled to a

,
This cause of action asserts

'#

The ninth cause of action also seeks reli.f pursuant to

the actions of ·'the defendants
"" . .

competition in the AM 81;'1:'9 req,iy,; market" (Third bended

section 1 of the Sherman Aot.

Complaint, at ! 183' [emphasis added]), this is more than

••rely injury to the Pl...ai:nti~~ Accordingly, the Court t-inds

tba~ the ei9~th cause af act~n stat.s a clai••

,I ass.rts that there is a written cont.ract and this contract is
I'

!i
;1
I
II

il
Ii
Ii
II
it

II

I
If

II
'II
,I
.'

9

... z
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based markets by conspirinq with the NAB (National Association

of Broadcasters.] and EIA [Electronic Industries Association].
• • •

186).

in r ••tr~int of trade" (Third Amended Complaint, at f

AlthouCJh the defendants assert. that. t:.hi. cause of

aot~f~: is.·barred by the statute of limitations because the
~;.:...... ..'

acti~~s' took place in the 1970& and early 1980s, the Court

construing all allegatio~s in favor of the pro se plaintiff,

Therefore, when[emphasis added]).at ! 150

note."~at the complaint alleges that "Motorola's conspiracy., ,

with NAlf~and EIA has continued to this day" ('!'bird Amended
"

II complaint:
II

monopolistic conduct under Section 2 of the Sherman Act.

The remaining federal antitrust claims assert claims of

the Court finds that the ninth c~use of action state. a claim.

I,
!!
it
I
,I

The Sherman Act - MOnopolistic Conduct:.... .
The 8tatute qoverning a claim ot monopolistic conduct is

15 U.S.C. § 2 which states, in relevant part, that "Celvery

person who shall monoPoliz.~·or attempt to monopolize, or

cOJllb..ine or conspire. i.. to e:bnopolize any part ot the trade
'I

or commeroe allong the several States, or with foreiqn nations,

shall ))8 deemed guilty of a felony" (15 U.S.C. § 2).

According, t,o the Second Circuit, "[t]he elements ot a

conspiracy to monopolize are' (1) proo'f ot a concerted action

10
.". •

.....
•
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delibenulyentered into with the specific intent; ,to achieve

anunlawtul _onopoly, and (2) the commission of an overt act

1n furtherance 9t t.he conspiracy'" (Walsh ~QkiDg, supra, 812

P.2d at p. 79~).

since the plaintiff alleged the

"apeci'fic intent" elaent anel ~e overt act in furtherance is

:, 'lb.- tenth cause of action states that- I'Motor.ola •;:. ,
~~.... : .,'

wit~~. .pecific intent to monopolize the market • • • ha.
III attempted to lllonopolize the AM atereo exciter market in the

II. United s~;es whicb bas led to a l,ssening of e9J!ID.tiSion in

,I the M, Giroo receiy.~ market" (Tbird Amended complaint, at !

II
II
I

desoribed as the confidential settlement agr...ent di.cuased

J above, the Court dete1'1llinea that when construing the

Ii allegations in favor of the pro se plaintiff, the tent:h cause

... .
T.ba eleventh cause of action, also asserted pursuant to

15 U.s.c. I 2, allege. that "Motorola • • • a~ !mer.on and

Hazaltira•••• engaged in oojferted etforts to restrain trade

and 'Jlonopolize. t.he thrfe atoJ:...id AM stereo b._eel markets by

-i
jl

:: of action states .- claim.
~i

II
II

. ~

conspiring and contracting to deprive Kahn co_unioations Ine.

("J;CJ:") • .'. of its exolusive patent li~en.e" ('1'hirel A1IIended

Complaint, at ! 196). The complaint further alleges tlhat

"sinee plaintiff Kahn owns 100' of RCI, is an officer and

11
_I. .;

~--.,---'- •..,.
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.-ploy.. 6f lCCI ~ has aade outsundintJ loans to ICCI,

Motorola'. con~uct has damaqed ICahn and. bis property ICCI"
,

(Third Amended.Complaint, at ! 197).

since KCI; 1s not a party to this action,. the p~.intirf

_y~ol\ly·~•••rt his rights, in an individual capacity, as an
~'r"~ . t •••

own.n:·: -and creditor at KCI. In this respect, the Second.

Therefore,-based upon the plaintiffs failure to have standing

. .
corporation (~ Band v. Anaconda-Ericsson, Inc., 794 F.2d

843, 849 [24 Cir.], cart. d.""ied, 479 U.S. 987' [1986]).

:t
II cireu~~ has clearly held that a creditor/stockholder does not

!r! bave .ta~inq to assert an antitrust claim based upon an

I. allege4 ~iolation of the antit.rust laws with respect to the
rII
I!
II

!l
It
"
"

I: t.o as.ert such an actlon, the elevant:h caus. of act10n fails
iio
I[

II,' to state a Claim and the defendants' motion to d1..188 t.his

~ cause of action is-9ranted.
~ .

I I_Apt; I,.t. M1;it;wat; '-wI

I The twelfth cau.~ of .~ion assarts a claim tor reli.f

I purltuant to the pende¢t Newf\.ork State antitrust :,law. The

IlaPPUCabl•.:::~.":~::, i:;::::~ ~~~.:~ or
!I' collbina~ion whereby . -

I A monopoly in 'the conduct of any busin.ss,
" ~rade. or commerce or in the furnishinq of any
I service in this state, is or may b. es~ablished or

12 -_'. c

------,-.-_.- ,
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II

: I!
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:'I
I

:,I
. :II
; t

_int.ined,' or wl\e:t"eby

co.p.titiion qr the tree exerci.. of ~Y"
act.ivity in th."conduot. ot any business, :tracle or
c01IIIlerce ,or in the furnishlnq of any s.rvlce 'in
this .ta~e is. or may be restrained or whereby,

l'or'the purpose of establishing or maint..inipq
. any such aonopoly or unlawfully int.erfering, with

·,::'-t;b. free exercise of any activity in the conduc:1: of
~ ·any· bU8iness,: trade or c01lllllerce or in the

fUrnishinq ot·. any servioe in this atate any
~qsl-ne8s, trade or COJOleroe oX' the furnishing of

.~..; service is or may b~ re.tra~n.d.,. is hereby
dacl~red to be against pUblic pol1cy, 11leqAl and
void" (N.Y. Gen. ·Bus. Law f 340[1]).

Sln~e this' cause 0t act.lon al1eg.. that uHo1:orQla •

eng.gG in c::oncertec(effons to',restrain tra<le and ,monopolize

at ',leaat t:.hree AM ,ste2:'e.o .bas,ad mark.ets by conspirin.g with the

'I NAB and BIA" ('l'h~~d Amended complaint, at !:, 201) ,and

"Motorola, has carried out this conspiracy, with ~:sp'~cific

int.ent to monopolize AM' stereo markets in New yor.k ;state1t
~ - . ' ~

(Tblrc:1'AJaended C&\pl~int, at S 203), the Court f1nd~ ~t when

construing all allegations in favor of the ;ro .epla~tiff,

~ 'the' twelfth cause' of ,,'action ft.ates a claim. -,. .

I . Tbe thlrte~'ca're;~t.~t1on "••ert. " vloI"tton;ot the

II .... state statute .by :11e<Jin9 that: '1

·[~]h. ,ac~ions ot Kotorola and its na••d c~·
conspirators Emerson and. Hazeltine '. • • eng~9.d in
concertecl'effort. to restrain trade and monopOlize
the three aforesaid AM Stereo ba.ed markets by
conspiring and: cont.~acting to deprive unn.am.~
plaintiff lc.:ahn ~ommUnioat.ions 'Inc. ("XCItt) ot the
benefits of its: exclusive patent license" (?:bird

13
. ....

---...:.--._--It--~-------;-------_._ ...,
-..

~

-----_...-,



OCT 07 '93 10: 32 P.1S

•

------4+-------------------..-...----.-. -, .....__.-... ....
Aa8n4e4 Coaplaint, at ! 206).

When thi. allegation is· combined with the allegation that

~otorola, h.s.~rried out this conspiracy, with. specific

claim. '. ~. .

In addressinq the other pendent state law claiD\s set

the Court's March 10, 1993 decision the Court stated that upon

forth in the Thir<l Amended C01IlP{aint, the Court not•• that in

YorJs- state" (Third AIlended Complaint, at ! 208) I ~e Court
" '. '...,- .

CSet.dftlin•• that the thirteenth caUSe of action also states a

lJ intent t.o monopolize the ator••aid AM Stereo markets in New

rJ
II
II
!I

~
II
II
I',l

II

"the all~ations contained within the proposed
complaint in addre.sing the First, Second, and
Fourth cause. of action Which, in essence, 'address
the contral::iual aqency relationship between the
plaintiff Kahn and the defendants Hazeltine and
Motorola, the Court finds that there are sufficient
allegat.iona to perJait the plaint.iff to inclucle them
within the Third AmendetJ Complaint" (Karch 10, 1993
Order, at p. 40). ft

,.~ .
Upo~ th. Court's revfaw of·f~e first, second, and fourth

~

cau... ~t action contained in the Third Amended Complaint and

I t:he aZ'9WIents nt forth by counsel for the defendants in

II oppo.ition to the•• causes ot ac1:1on, the cour~ adh~res to its

prior d.te:naination and tinds 'that there are· sufficient

14 -.. .
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•
.all89ationa to support these contractual cau... of :action_

Tbe fifth causa of aCtion allege. torti~u. interference.
vl~ contraCt. As stated in 1:1\e earlier decision, :in order t.o

.t.ate a claim ,or tortious interrerenee with a contract, the

Nintendo Co,. Ltd". 797 F.2dInc. y .

Coap.1.A.nt iaust a11.98 four factors: (1) the exil~t.enc:. of a

I
I valtd' .Qont.raot. between the plaintiff and a t.hird: p~ty', (2')

'11 the d,!f.•~dant'8 knowlec1ge .of Buch contract, (3) l~\lc..ent. of

,I a bread"; and (4)' re.ulting damaqe to the plaintiff (ia
'I

·1 UDiv9;:,••i ~ City studiQ.,.

inducement of the breach, and damag.. (ug Thi~d Amended

CO"Plaint, at !! 112-125), the court finds that.: t;be fifth

1

70,75 [2d eir.), cert. denied, 479 U.S. 987 (1986]). Since

l!l

l tbe Tl>~>'<l. beDded CoIIplaint ::'-llege. the existence or a

cont.ract, the defend~nt.8' knOWledge of the oontract and

.~
r

cause of action states a claim.
~ J .

In .a4141re••1nq the'aeventh caus. of act.ion for defamation,

the Court. not.. that accorcUnej to New .Yo):'k law, the

"part!oular words" all~ed t~be defamatory must be included

"~tQin the pleading C-. H·.. y~: eiv. Prac. L & R. 3016[a];·.us

I. .AU9· gard'U'r y, Alapndtr hnt-A-Clr, 28 A.D.2d 667", '67, 280

N.Y.S.2d 595, 595 [1st D'P'~ 1961]). Al~hou9h~h1•.oause of-. .
action states that. there were certain let.~.r. wbich were

alleged t.o be defamatorY, the .cau.e ot action tails to allege

15 -
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'the "particular words" which are alleged to be det...to;ry cau
SiAdDal:' supra, '28 A.D. 2d at p ..667, 280 N.Y.S.2d at p. 595}.

, "

AccordlnqlY, 'the seventh cause of action fails to state a

claill and· the ~ defendants motion to dismiss this cause of

act;pn:1s.granted.
~;:~~.'" .. '

~:·IJI. a _ilIilar tashion, the sixth cause of act:ion whic;:h

con.isted of misrepresentations about the contents of the

Complaint, at !1 114-20). The alleqed misrepresentations were

aad. by Hazeltine's General Counsel to the plainti~f Rahn on

include the pleading of fraud with

fraud

In this

that 'the

(~ ~ir4 Amendedabove

the plaintiff assertsaotion,cause of

3·
.ettlement agreement discussed

alleg~•. 'fraud, must
-"!'. "

specifiaity (~ N.Y. eiv. Prac. L. & R. 3016[b]).
ii
•!

i
I.

"

I

the Ilomine) of February 3, 1992, in the plaintiff's otrice in

allega~ion. in tavor of the Pro .e plaintirf, the_motion to

Hazeltine and Emerson were acting together (see~« e.g" ~hird
t .

Allended Complaint, a~... !, ~6"'17), the complain~ arquably

.ta~e. a claim tor fra~ a9a~.t the defendants Hazeltine and

Therefore, when construing allberson, but not Motorolfl_

I Carle Pla~. (J.¥: "Third Amended Complaint, at !! 112-13).
!,
1I since the complaint; allege. in numerous loca~ions that
,.
!I
~,

I
I
i
I-,
'JI;

dismi8. the sixth cause ot action is denied as to the

deten4an't.s Hazeltine and Emerson, ~d granted as to the

16 -
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de~endant Motorola.

The Court: has reviewed all of the other argu:tlent:s.

is granted .s to the seventh and eleventh cause. of action and

.~..
to dismi•• the complaint pursua~t to Ped. R. elv. P. 12 (b) (6)

complaint pursu~~to Fed. R. elv. P. 12(b) (1) is denl~; and

4-.The motion by the derendant Motorola to 41n1ss the

~~ . The 1I0tion by tbe defendants berson and Hazeltine
"": I I

~ ••J

t.o dismi•• the cODIPlaint pursuant to Fed. R. eiv. P. 12(b)(1)
"..

'I

colCldllml
•

The motion by the defendants Emerson an4 Hazeltine

The Ilotion by the defendant Motorola to diaiss the

2-

3-

~oBa.ed upon 'the foreqoing reasons,

Is denied:

cOIlPlaint pursuant to Fed. R. elv. P. 12(b)(6) is ,grant.ed.s...
to ·the sixth, seventh, andtteleventh causes ot aet:ion and

.. .~

<tenied .s to all othertcaUSe8 of action.

denied .s to all other cau... of action;

I
, ••••rted by the defendant. in their papers and have toun4· them

'I
~o be without merit.

I',I

il

I
JI.
,I

II
il
Ii

II
II
II
I'
I
!

I
II

I
ItO OaDmlBD.

Dat.d: Uniondale,. New York
october~, 1993

• SPAn
n18trict JUdge
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