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applicable to the designated entities. S6 First, we propose installment payments with interest for
all of the designated entities in order to ensure their economic opportunity. S1 We request specific
comment, however, on whether the installment payment benefit should apply to all of the
enumerated entities (including eligible consortia with designated entities) in all services, or only
certain entities in certain contexts. . Further, we seek comment on how we might further
Con.,-ess's intent by utilizing tax certificates to ensure economic opportunity for the designated
entitles. Tax certificates might, for example, be used in addition to the installment payment with
interest benefit for certain entities or services. s8 For a more detailed discussion of installment
plans, tax certificates and other preferential measures, commenters should refer to the SBAC
Report.

80. The SBAC Report addresses special barriers to telecommunications ownership
encountered by women and members of minority groups, and we seek comment on its
conclusions. Specifically, the SBAC Report recommends that we satisfy spectrum efficiency and
economic opportunity objectives, and avoid undue concentration of ownership by affording
licensing opportunities to small <U... independently owned, non-dominant) bidders.59 In addition
it recomme~dsmeasures to include such businesses through financial certification procedures,66
biddiltg credits,61 insta1lm~t payments and royalties,62 distress sales,63 and tax certificates.64 The

56 See discussion of the applicability of 3090)(4)(0) to PCS in Part IV, infra.

51 We propose to assess interest at the prime rate (as announced periodically in the Wall
Street Journal) plus one percent under the installment plan for such designated entities. The
rate could be fixed at the time the installment payment plan begins or could vary with the prime
rate. Cf.47C.F.R. §1.1940.

sa At this time, we foresee two examples of tax certificates that could apply to a system
of competitive bidding. In the first example, an entity not eligible for preferential measures
under the statute ("entity X") "wins" an auction and is granted a license, and then transfers the
license to a "designated entity." Entity X would be eligible for a tax certificate. The second
example involves an investor in a designated entity that "wins" an auction and is granted a
license. The investor would be eligible for a tax certificate upon divestiture of its interest.
Commenters should address these specific examples or other possible uses of tax certificates
in the context of Section 3090)(4)(0), such as those recommended in the SBAC Report,
discussed below.

S9 SBAC Report at 1-6, 8.

60 The SBAC Report recommends that applications from enumerated entities should be
allowed to "self-certify" financial qualifications. That is, such applicants could include an
investment banker's letter, combined with the applicant's internal funds and bank commitments.
In addition, it recommends that SBA chartered Small Business Investment Companies (SBICs)
and Specialized Small Business Investment Companies (SSBICs), should be treated as bona fide
financial institutions for reasonable assurance purposes. SBAC Report at 12-19.

61 The SBAC recommended that the Commission protect the public interest in the use of
the spectrum by authorizing alternative methods of bidding, bid calculation, and bid payments
for bidders with superior service proposals. In particular, alternative bidding calculations would
allow technical and non-technical innovators to discount, or amortize, the bid the applicant
would otherwise pay based on a qualitative assessment of the applicant's business development
proposal. To qualify for the credit, the SBAC Report states that the bidder would have to
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SBAC Repol't; however, does not 14'" the same treatment for each group targeted for the
economic opportunity provisions. IIl"'port of its recommendations, the SBAC Report cites its
finding that "entry opportunities for small service providers have been constrained in, existing
telecommunications markets by UftdercIpitalization, concentration of ownership, and other
conditions contributins to. the.GClusioItof~· owned by minorities .and women. II The
SBAC Report also found that lI[c]~ital formation is one of the major barriers to full participation
by small and minority businesses. II S We request comment concerning these measures discussed
in the SBAC Report insofar as they relate to spectrum auctions.

81. In a related matter, we seek comment on how we can draft rules to achieve the
objectives and requirements of Section 3090)(3(B) and (4)(C). These provisions also reflect a
Congressional concern for the entities discussed above and direct us to, inter ali.. promote
competition by avoiding concentration of licenses and to promote an equitable distribution of
licenses among geographic areas. For the purpose of avoiding undue concentration, commenters
should address whether the Commission needs to adopt specific rules limiting eligibility for
licenses, other than those already in existing service rules, Commenters should include in their
comments discussion of whether we should take into account the other radio licenses already held
by bidders.

D. Safeguards

82. This subsection addresses three types of safeauards for the auction process. Two of
them--measures to prevent "unjust enrichment" and performance requirements--are expressly
addressed by the statute. The third--rules prohibiting collusion among bidders--is one that we
explore on our own motion.

83. Preventina unjust enrichmmt. The Budget Act directs the Commission to llr~uire
such transfer disclosures and antitrafficking restrictions and payment schedules as may be

qualify as (a) a member of a designated entity, or (b) a cO,nsortium owned and contrQlled by
firms owned by members of the designated entities. We seek comment on theextent'to which
members of the preferred groups can be deemed to be "technical innovator:s, II. and the e~tent
to which it is feasible to reach such determinations prior to conducting individual auctions.

62 Id.

63 The SBAC Report recommends use of distress sale procedures where winners are
ineligible, unqualified, or unable to pay.

64 The SBAC Report recommends three ways that the Commission could issue tax
certificates. The first SBAC recommendation would encourage relocating microwave
incumbents that elect tax certificate treatment to satisfy reinvestment requirements by furnishing
capital to designated entities. The second SBAC recommendaticm involves the Commission
issuing tax certificates for investments in and by SSBICs in order to facilitate greater reliance
on SSBIC financing for start-up and operational finance of licensees. The SBAC's third
recommendation would enable owners and investors of minority owned and controlled service
facilities subject to competitive bidding to obtain tax certificates upon sale of their stock
interests, provided that the entities remain minority owned and controlled. See generally
Kansas State Network, Inc. v. FCC, 720 F.2d 185 (D.C. Cir. 1983).

", Id. at i (Executive Summary).
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necessary' to ',prevent unjust 'enrichment as'a res,\.llt of... the methods employed to issue licenses and
~itS.If.s.41 U.S.C.3e9(j)«4)(E). The House Report sUl8ests that, while the Commission
ShOUld keep trickof.aU trWftn of licenses issued via audio.... unjust enrichment is likely to be
• problem OIl1y'in auetiOdlwher'epartici...·i.liRUted in order to· ensure designated entities'
opportuni!Y to p~c~P*.· In ali unlimited biddin, process, the ~nner ~s likely to pay the
market pnce for 'I~ bceue.. Hence resale would not Involve any unjust ennchment.

, . .

84. These consi....onslead us to propose that when requests for transfers of designated
entity licenses are submitted to the Commission punuant to Section. 31O(b), specific provisions
be implemfmted'to prevent unjust enrichment for licenses obtained in auctions where members
of designated.entities have ,participated pursuant to some specific provision designed to ensure
tbeir'p.ucipation tn.'the provision of spectnun-bued services.67 The Budget Act mentions
Urtitramcking restrictions and payment schedules u meuutesavailable to prevent unjust
enrichment. However. an QUtright prohibition on transfer, even for a limited time such as one
year, l1lay block or delay efficient market translCtions needed to attract capital, reduce costs, or
dtherwise put in place owners capable of briaging service to the public expeditiously. In other
words, a prohibiuOll OIl resale could have the uaiatended effect of delaying service to the public,
contrary to the goals of the Budget Act." For this reason, while we seek comment on transfer
prohibitions, we request comment on a system of financial disincentives to prevent sellers from
realizing any windfall profit from premature sale of a license. This procedure appears to be
invited by the language ofthe House Report, which notes, in its commentary on section 309(j)(4),
,that "[T]his paragraph expressly authoriz~ the Commission to impose or assess payments in order

66 The House Report notes that II[I)n a system of open competitive bidding, trafficking in
li~es sho,uld, be minimal, since. the wil~n~I' bidder would ha~e paid ~ mark~ price for ~e
IictDe\ Ncwerthe1ess,the COmmittee anticipates tIW the CommlSllonWll1 mODitor trafficking
in licenses issued pursuant to the provisions of section 3090), and will impose any necessary
regulations and transfer fees as may be necessary to prevent unjust enrichment. In the event
that ~e Co~miS$ion .limits.~icipation in any.given competitive bidding procedure, however,
theCe ~i~~. ~ 'significlflt poIsibiJity that licelJles will be issued. fo,r bi~ that fall. short of~e true

. mark. vtdue, of the license. To themest that the COmmIssion IS attempting to achieve a
jUstifiable' s~i.aI, policy goal-such as the reservation of appropriate licenses for small business
applicants--lieensees'should not be permitted to frustrate that goal by selling their license in the
aftermarket. In these instances, antitrafficking restrictions are necessary and appropriate." H.
R. Rep. No. 103-111 at 257.

iS1 We seek comment on what information transferees of licenses should be required to
furnish to the Commission and, in particular, whether transferees must submit special or
additional iQformation when a premature transfer is requested. We also seek comment on the

.time i~t~rval during which transfers should be considered "premature" and thus subject to any
special or addi.tio~ infonnation requirements that. we m~y adopt. Finally, ~e recognize that
there may be SituatiOns where such transfers, even If considered "premature'· In some contexts,
should not be consid~ "unjust enrichment." If, for example, the Commission issued a tax
certificate to permit· ap inv.estor in a licensee controlled or composed of one or more of the
designated .entities to .sell his or her interest and not recognize the gain on the sale of that
interest, we might' ~t consider this gain to be unjust enrichment: the tax certificate would
serve as an incentive to invest in the economic opportunity enterprise in the first instance, and
any attempt to recapture this profit would work a, cross purposes with the purpose of the tax
certificate policy, which is to encOurasesuch investment.

68 See 47 U.S.c. §§ 309(j)(3)(A) and (4)(C),
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to prevent unjust enrichment resulting from trafficking in licenses. ,,69

85. We seek corra..-t on this geaenl approech and on the particular fonn of payment
that we should impose on early u.af'trI ofI"*-ar-ted under preferences and on the interval
of time after initial grMt durifta which tranlfer pl)1llellts would be imposed. With respect to the
amount of the payment, if the·pni.-ce took the form of deferred payments, perhaps we should
provide that all future payments become due to the aovemment when the license is prematurely
transferred to a licensee not elilible for the prefenmce. If the preference were a set-aside, the
payment could be based on the estimated difference between the price paid at the auction and the
price that would have been paid without the set-aside. If both preferences were used, then both
types of payments would apply.

86. Implementins this scheme of payments would require estimation of the price that
would have been paid in the absence of a set-aside. Where there are clearly comparable licenses
awarded by an open auction, this should not be difficult to do. We seek comment on the
likelihood that such "comparable" prices will be available. In the event that comparables are not
available, we seek comment on how to calculate the payment. One approach would be to pennit
the seller to recover only the price it paid for the license plus any out-of-pocket expenses it
incurred in building facilities or otherwise preparing to provide service. The seller would be
required to remit to the government any proceeds received from the transfer in excess of this
amount. This would preserve licensee incentives to make the necessary investments in providing
service.

87. We also seek comment on whether any interest charges should be included in the
payment calculations. For example, if a comparable price is available, the difference between the
comparable price and the set-aside price could be viewed as a loan from the government to the
preferred licensee. A payment equal to the difference between the comparable and set-aside
prices would then constitute recovery of the principal, but it may also be appropriate to collect
interest on this "loan." If a comparable price is not readily available, and the amount of proceeds
that the set-aside licensee may retain is calculated based on its outlays, in order to preserve
investment incentives, it may be appropriate to allow the set-aside licensee to earn some return
on its investment outlay. Commenters favoring the use of interest charges of one kind or another
should address the issue of the magnitude of these charges. See also para. 79, ~.

88. All of these proposals leave open the possibility of disagreement regarding the
magnitude of the payment to be imposed for premature transfer of a set-aside license. This is a
consequence of attempting to preserve licensee investment incentives prior to any transfer. We
seek comment on the following alternative, which has the advantage of being unambiguous but
may attenuate investment incentives. Licenses granted pursuant to a set-aside could have a
condition attached to them to the effect that, in the event of a premature transfer, the initial
licensee would pay the amount equal to a certain percentage of the difference between the initial
bid price and the transfer price. Commenters favoring this option are requested to propose an
appropriate percentage for calculating the payment. We note that even the transfer price may be
difficult to determine for deals that are not pure cash transactions. We seek comment on how to
calculate a "cash-equivalent" price for calculation of payments. We also seek comment on the
simpler procedure of calculating the payment as a fixed percentage of the purchase price and on
what the appropriate percentage would be, if we were to adopt this procedure. Finally, we
propose as an alternative conditioning designated entities' licenses on there being no premature

69 H.R. Rep. No. 103-111 at 257.
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transfer of those licenses. A forbidden transfer would cause the license to cancel automatically. 70

While drastic, this remedy is self-enforcing and simple to administer.

89. The Budget Act also amends Section 309(i) of tile Communications Act to require the
Commission, within 180 days ofthe date ofenactment, to "prescribe such transfer disclosures and
antitrafficking restrictions and payment schedules as are necessary to prevent the unjust
enrichment of recipients of licenses or permits as a result of the methods employed to issue
licenses under this subsection" <i&.., 10tteries).71 The lansuaae of this provision mirrors that of
Section 309(j)(4)(E), the subsection requiring the Commission to prevent unjust enrichment from
resale of licenses obtained via auctions. The legislative history of that section indicates that the
Commission may "impc?se or assess payments in order to prevent unjust enrichment resulting from
trafficking in licenses. lin We tentatively conclude that we may assess payments to prevent unjust
enrichment in the case of lotteries as well. We seek comment on this tentative conclusion and
generally on how to implement the new Section 309(i)(1)(C). What antitrafficking restrictions,
if any, are appropriate in addition to the payments that we might impose? What should the time
period be for any such restrictions, U. three years or less? How should the payments be
calculated?

90. PerformanCe Recmirements. The Act requires the Commission to "include
performance requirements, such as appropriate deadlines and penalties for performance failures,
to ensure prompt delivery of service to rural areas, to prevent stockpiling or warehousing of
spectrum by licensees or permittees, and to promote investment in and rapid deployment of new
technologies and services."73 The House Report provides a specific example of the warehousing
concern, suggesting that "an incumbent service provider could submit a bid for a license in a
service that would compete with an existing business, and engage in behavior that would prevent
competition from occurring. This would deny the public both the benefit of having access to the
new setvice, and the benefits of competition. ,,14

91. As long as transfer of licenses is permitted, valuable spectrum licenses are unlikely
to be warehoused, that is, held out of use even though it would be profitable for a firm without
market power to provide service using that spectrum. The cost ofwarehousing is the value of the
foregone· uses that could be made of the license, either by the licensee itself or by others who
could purchase the license from the initial licensee. When the license is purchased by auction,
the out-of-pocket expenditure by the licensee makes the cost of not exploiting the license more
obvious and explicit, which may be particularly effective in deterring warehousing.

92. We therefore seek comment on the extent to which warehousing might take place and
the circumstances, if any, in which it is particularly likely to occur. Additionally, although the

10 P and R Temmer v. FCC, 743 F.2d 918 (D.C. Cir. 1984).

71 See Section 309(i)(1)(C) of the Communications Act, as amended. This provision was
adopted from the House bill without change. The legislative history suggests that Congress
intended to limit lithe ability of lottery winners to sell their license, so as to prevent the
churning and profiteering that has characterized lotteries." H.R. Rep. No. 103-111 at 259.

12 H.R. Rep. No 103-111 at 257.

13 47 U.S.C. § 309(j)(4)(8).

74 H.R. Rep. No. 103-111 at 256.
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statute requires performUlce~, we seek cornment on whether we must impose
performance requirements for a111i~ awarded by auction. Are there circumstances in which
the likelihood of warehousing is suMeiendy low that ~irements are not needed? Are suitable
alternatives available, such u reItrictiftI ownership o~ licenses to non-incumbents.?'5 We note
that for many existinIJ services, CQftltRi..ion rules .aIteady include performance requirements (u,
regulations that specify the time.interval within which facilities must be constructed). We seek
comment on whether these performaace requirem..ta by. themselves would be sufficient, whether
additional ones are required, or whether any existing performance requirements may be relaxed
for licenses to be auctioned.'6 See also paras. 102-109, infra, which address deposit and other
requirements.

93. Prohibition of collusion. Although not required b~ statute, we seek comment on
whether the Commission should adopt rules specifically prohibiting collusive conduct. For
example, the Commission could prohibit all potential bidders from collaborating, sharing
information, or otherwise discussing with one another any information regarding the substance
of bids or bidding strategies prior to the completion of the auction. Such rules would serve the
objectives of the Act by preventing parties, especially the largest firms, from agreeing in advance
to bidding strategies that divide the market according to their particular interests and disadvantage
other bidders. Moreover, anticollusion rules might strengthen confidence in oral bidding
mechanisms11 an~ would help ensure that the government receives a fair market price for the use
of the spectrum. /8 On the other hand, if anticollusion rules are too tightly drawn, they. could
prevent the formation of efficiency enhancing bidding consortia that pool capital and expertiSe of
small firms in order to compete against bigger firms, especially for wide area or nationw..ide
licenses. We request comment on how such bidding consortia should be treated. Further, we
seek comment on how to deter collusive efforts that could undermine participation by. small
business entities in a variety of markets, either as part of consortia or as independent entities.

94. We also seek comment on enforcement mechanisms and penalties for violation of
anticollusion rules. Does the Commission have adequate resources to investigate and adjudicate
collusion. allegations? Should the penalty be a forfeiture, license denial, license revocation,
prohibition on participation in future auctions, or something else? To what extent is conduct of
this nature already prohibited by criminal law provisions outlawing bid rigging,79 or by the
antitrust laws? If Current law is adequate to address collusion, should the Commission disqualify

15 In this context, an incumbent is an entity already licensed to provide a service equivalent
to the service that could be provided using the license to be auctioned. Commenters favoring
this option should specify which classes of licensee might, for purposes of competitive bidding,
be regarded as "incumbents" and what criteria should be used to identify these classes of
licensee. Commenters should also address the appropriateness of this approach in the absence
of specific limits in existing rules governing multiple ownership or other existing ownership
restrictions.

76 For new services, we would have the opportunity to propose any necessary performance
requirements when we propose other rules for those services.

77 See para 38, supra, for a discussion of collusion concerns in oral auctions.

7M In this regard, we seek comment on whether post-application, pre-auction settlement
agreements should be banned. See para. 160, infra.

~ . .
See, ~, U.S. v. Guthrie, 814 F.Supp. 942 (E.D. Wash. 1993).

31



&---

tom, ~on.. participation~yo:e convicted of an intitrust or similar criminal violation in
COftIl~on With an 'CCau.~n. ",. , ,' , , ' "

B. APlliqtjon.Ii.,_V••ina RIIViuceots

95. ,This ~btCtion seeks comment on what requirements, in addition to ex:isting,service
SP.IC~c cpJifieatioQl for all ti!PJicents, we should impose on prospective bidders and on auction
winDers With respect to their eligibility and qualiliCltlODS to hold a license, on how to structure
the ex:oe(fited~ for "resolution of any substantial and material issues of fact concerning
qualiffcations,HIO and on procedures to follow in the event that the tentative winner is ineligible,
unqualified, or unable to pay the amount bid.

. . 96.. Aulif.p ~iU re.qpir_, . The:~te requires that no party may
IJlrtta~ lD an audionUDJ;; such blddei'lJma-. such informatiOn and assurances as the
Commission may require to demonstrate that such bidder's application is acceptable for filing. 1t

Moreover, "[N]o liceQle sball be granted to, an 'Wli_t, se.ected pursuant to this subsection
... the CommiatiOD ~ines that the appliCut if qualitMld pursuant to subsection <a> and
sections 308(b) and 310."" The House Jleportoommen separately on these two requirements.
With respect to the fmt, 'it notes that the Co.million ~ay require "that bidder's applications
cootain all inf~.)fmatioll and documentation ~ci.t to.doCum~nt that the application is not in
vio~tion of Commission roles," and state$ that ~~i.ODIIiQt meeting those requirements may
be ctislpi.,edprior to the competitive biddini. ' Witbre$peCt to the second requirement, the
House "eport _es it, clear that the statute tPvesthC. Cozn.mission "the discretion to make this
determination pnly with respect to the winning bid~ 'and _ n()t,r~ir~ the Commission to make
thisdetennination for all applicants prior to the competitivebiddina procedure."']

97. Ther.,colJ, in order to reduce the adDiibistr-.tive burdens of the initial stages of the
auction proc~s~ avoid unnecessary delay in the aV~lability of $Cririqe. 'and encourage applicants
to participate in the process. we propose tha~ i.., response to a Comniissi~n Public Notice of a
(l1ing window or cut-off date in services that are'subjec(to auctions, all llPPU*ts interested in
participating must fale a short-form application (tnodeledO,ritheCol1ltnissiori s "Transmittal Sheet
for C~llular Apptications").We propose that afPli,*,ts alS:Q submit a I()ng-form application at
the same time (which, for existing services, wH be the application,form cUlIently in use)«. and

80 47 U.S.C. § 309(jX5).

81 Id.

12 H.R. Rep. No. 103-111 at 258.

'3 Ml

.4 In the case of an application for an SMR or IVDS li~ense, for example, the second
part ofthe application would be FCC Form 574. In thecaseofa qellular applicant, the second
part would be FCC Form 401. No additional fee would have to be paid upon submission of
the second part of the application. We propose that PCS applicants sed(ing a license would file
on FCC Form 574 if they wished to provide service that is·not classified as Commercial Mobile
Service under our Section 332 Rule Making and on FCC Form 401 if they seek to provide
Commercial Mobile Service. If they seek to provide both types of service, they should file
both forms.
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an application fee, IS but we tentatively conclude that, prior to the auction, we will review only the
short-fonn applications to determine acceptability for filing. However, we also seek comment on
the·possibility ofreviewing both the long and slMm form applications prior to the auction, or on
requiring submission of the long-form application subsequent to the auction.

98. We seek comment on the information that we should require to be included on the
short-form application, but we tentatively conclude that at least the following shall be required:
the license forwhich the applicant wishes to bid, the applicant's name,KIi the identity of the person
who will be making the bid (in the case of an oral auction),87 certification that the applicant is
qualified pursuant to Sections 309(a), 308(b), lUld 310 of the Communications Act and any other
service-specific qualification rules that the Commission might adopt or has already adopted for
the particular service," lUld certification that the I{)p.licant satisfies any financial qualifications
requirements that the Commission hu adopted or m_pt adopt for the service in question.19 If the
applicant wishes to take advantage ofany special provisions for the designated entities, the short
form application must contain a statement to that effect and certification that the applicant is, in
fact, a' member of the group claimed.

99. An application without certification of compliance with Commission rules would be
dismissed. We seek comment on procedures for applicants seeking waivers of the rules.
Commenters should address in particular the relative advantages and disadvantages of ruling on
such waiver requests prior to the -.uction, rather than after the auction was completed. Denial of
any waiver request would preclude participation in an auction. We also request comment on
whether we should require different information from different services and expressly ask for
comment on information to be filed by PCS applicants.

85 This fee would be the applicable Section 8 fee for the service in question. sa 47
U.S..C. § 158(g). As discussed below in Section IV, we propose Section 8 fees for PCS
services.

86 If the applicant is a corporation, then the short. form application should include the name
and address of the corporate office and the name and title of a responsible officer or director.
If the applicant is a partnership, then the application should include the name, citizenship and
address of all partners, and if a partner is not a natural person, then the name and title of a
responsible person should be included as well. If the applicant is a trust, then the name and
address of the trustee should be included.

87 In sealed bid auctions, we would need the identity of the person qualified to with draw
the bid prior to the opening of any bids. ~ para. 169, infra.

A ~,u., the restriction in Section 90.603(c) of our Rules barring wire line telephone
common carriers from eligibility in the SMR. service and the restrictions in Section 22.901 of
our Rules governing the participation of the regional Bell holding companies in the cellular
radio service.

89 We also seek comment, however, on the SBAC's proposal to allow certification of
financial qualifications to build and construct based on "highly confident" letters from qualified
investment banking firms, venture capital funds, and SBA chartered Specialized Small Business
Investment Companies (SSBICs). ~,"" Advanced Mobile Phone Service, Inc., 91 FCC
2d 512, 517 (1982). We also ask that commenters address the SBAC's proposal to treat
SSBICs as financial institutions for purposes of certifying financial qualifications. SBAC Report
at 12, 13.
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, .,100. We tentatively conclude that the short-form application should be judged by a
letter-perfect· standard. In liJbt of the minimal information required, use of a letter perfect
standard should not unduly burden or affect appliClDtl. Applications that do not contain all
requested information or that otherwise violate the requirements in the rules would be dismissed
with no opportunity for resubmiasion. lJ() As we gain more experience with· the auction process,
we might entertain a more liberal standard in order to encourage qualified bidders. At present,
however, considerations of time and simplicity appear to require a letter-perfect standard of some
sort, although we solicit comment on thiS matter. With regard to the long-form application, we
propose to rely to the extent possible on existing service rules. With that in mmd, we seek
comment on appropriate standards for evaluating long-form applications. In addres,sing evaluation
standards, commenters should make clear their assumptions about when the long-form application
is to be filed and reviewed 0&... before or after the auction).

101. After we have received applications and conducted an initial review, we propose to
issue a Public Notice prior to the auction listing the qualified bidders and would also notify all
applicants of whether their applications were acceptable for filing.9

\ We seek comment on the
appropriate interval of time between this notification .- the actual auction, but think it should
be at least 45 days. In order to meet our statutory deadline to commence issuing PCS licenses
and permits, we may adopt an expedited schedule for our initial pes auctions. We seek comment
on the minimum necessary notice of an upcoming auction. If an auction is to be held, we seek
comment on whether we should permit amendments or modifications to the application after it
has been submitted. We tentatively conclude that, in order to reduce administrative burdens, no
modifications of any kind should be permitted to be filed until after the auction. We seek
comment, however, on whether to permit minor, but not major ownership modifications prior to
the auction. We also seek comment on the appropriate time period in which we should allow
submission of any such amendments and on what would constitute a minor modification in these
circumstances, especially if only a short-form application is filed prior to auction. To enforce the
purposes of our cut-off rules, we tentatively conclude that major modifications to applications,
especially major changes in ownership, should not be permitted.92

102. Deposit and other reg,uirements for enterinl bids. In order to realize the Act's goals
of ensuring prompt delivery of service to rural areas and promoting rapid deployment of new

lJ() We propose to apply existing rules governing submission of fees. See 47 C.F.R. §
1. 1101 et seq. These rules provide for dismissal of an application if the application fee is not
paid, is insufficient, is in improper form, is returned for insufficient funds or is otherwise not
in ~mpliance with our rules. We seek comment on extending these procedures to new
servIces.

91 Should only one application be acceptable for filing, we shall issue a Public Notice to
that effect and, if required, implement the relevant procedures permitting petitions to deny. See
paras. 110-112, infra. We would, however, not hold an auction inasmuch as there would be
no mutually exclusive applications.

92 We specifically request comment, however, on how to process the application of an
auction winner who is in violation of our ownership restrictions only by virtue of the fact that
an affiliated entity has won another auction held after the first auction's filing deadline. Should
we permit such auction winners to modify their applications to come into compliance with our
ownership rules?
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technology,93 it is important to limit bidding to serious qualified bidders, and to minimize the
probability that, after the auction is over (and the t-tic~ts have dispersed), the Commission
finds that it cannot award a license to the auction wmaer. To ensure that only serious, qualified
bidders varticipate in ourauetions, we propose to require that each participant in an oral or sealed
bid auctIon tender in advance to tbeCommission a substantial sum (an 'lupfront paymentll), by
cashier's check95 or, perhaps in the future, by electronic funds transfer as a condition of entry to
the portion of the auctionprernises reserved exclusively for bidders.96 We also seek comment on
a proposa' th~t, if a party bids simultaneously on a aroup of licenses and individual licenses in
the group, the upfront payment would be the greater of the sum of the individual upfront
payments or the upfront payment for the group. The upfront payment and any additional deposit
~ related discussion, iDfr.I) would operate as a fill8llclal qualification in those services for which
no other demonstration of financial qualification is required. 91 In those services where financial
qualifications are required, it would operate as an additional financial qualification requirement.

103. We propose to calculate the magnitude of the upfront payment based on the amount
of spectrum and population, !&.., llpOpSII, covered by the license, and announce it in a Public
Notice issued prior to the auction. We seek comment on parameters for this calculation that
would yield upfront payments large enough to accomplish the Act's goals as describ~ in the
previous paragraph. For example, if we used a fiFe of 2 cents per m~ertz per pop,98 each
bidder for a 20 megahertz license for a market With a pOPulation of 20 million would need to
tender an upfront payment of $8 million in order to be able to bid. For narrowb.and channels in
sparsely populated areas (u, public co~t stations in the Pacific Northwest region), our propOsed
formula could yield a V«'j small upfront payment. Even in a market with a population of one
million, for some narrowband channels, the payment could be as low as $200. We. seek commel)t
on whether such low payments are sufficient to enlUre participation by only serious, qualified
bidders. Commenters who judge these payments insufficient are requested to comment qn
alternative formulas. For example, would it be useful to iplpose a minimum upfront payment of

93 See paras. 12-13,~. See also para 18, IW2fI, where we tentatively conclude that
the Act's purposes would be served by an administratively simple auction procedure.

94 The auction winner is the party with the highest bid tl\at also tenders to the Commission
the requisite deposit within the specified time period.

95 We further propose that the cashier's checks be drawn in U.S. dollars on a United
States bank with assets in excess of one billion dollars and be payable to the Federal
Communications Commission. This requirement would make it easier to assure the validity of
the cashier's check if the need to do so arose.

96 We seek comment on the alternative procedure of only requiring auction participants
to exhibit the upfront payment as a condition of entry to the portion of the auction premises
reserved exclusively for bidders.

97 In many services, we require licensees to demonstrate that they have sufficient funds to
build and operate the facilities to be licensed for a period of time.

911 The Congressional Budget Office estimates the auction value of a 25 megahertz PCS
license to be approximately $15 per pop or about 60 cents per pop per megahertz.
Congressional Budget Office, AUCTIONING RADIO SPECTRUM LICENSES 15 (March
1992). Our proposed up-front payment of 2 cents per pop per megahertz for such a license
would thus equal only about 3 percent of the winning bid.
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$1,000, $5,000, or some otherspeeificfigure?99
"•• 'j

.. .

104. ",Whilet'her~tto teIlder (orperhapl!>nly to.exhibit) a subs~ti.al ~pfro!lt
paymeat Shbuld .cWe' , ' or muiftltlx UIIqu.bfied bl~ from participating In
auctioDl, we ,are also .... to tninimizothe problbrlily tIlat, after we euanme an auction winner's
application and call for the balance of its bid, we find that we cannot award a license to the
auction winner. To miDimia this probability, we tentatively conclude that, before a bidder is
declared the auction wiMer and the auction is. ttnninated, that bidder must tender, a significant
and non-refundable sum to the Commission. lOG We therefore propose that the high bidder tender
its upfront payment to the Commission immediately, if that payment has not already been
tendered to dte Commitaion. However, we queItion wIHldler the prospect of JOIinS an upfront

m,:=e:~T=:=no~.:rfi=~f-=t':n=: .::n~~~~i=~~~ :e~::
propose that, if the upfront payment were less _ 20 percent of the high bid,lol the bidder would
alSo have to pay the difference promptly.l02

lOS. We seek,'" comm,ent on when the 20 pet'(*I,'" t d~it should be due to ,the, Commission.
One option is to require ,immediate payment by the hi. bidder. Once the deposit payment is
made, the hip bidder is declared the auction winner, thuscomp1etirw the auction, after which the
particiPants dblpetle. This option makes it possib. to Continue the auction if the high bidder
cannot tendC'r the necessary deposit. It is our pref...... 09tion in the case of sealed bids, where
bidders wouldknow in advaace the exact amount needed to make a 20 percent deposit. However,
because colleCting an additional payment of uncertaiIl ~" II would be necessary under this
procedure in an oral auction, may be difficult to ICcoaIplishimmedi_ly, we seek comment on
the method ofpayment for this amount (cashier'icheck..orpethaps in the future, electronic funds
traD$fer, etc.) and on whether it is practical to keep an oral auction open while the high bidder
provides that additional payment. , . . . ,

.106. We also seek comment on the advantaaes 1Od; disadvantages of providing additional
time, say one or two business days, for oral auctiOftflidders to tender to the Commission the
balance of the 20 percent deposit. This option .bas the advantage of reducing, the administrative
burden on winners, and it could still be sufficient to preventthe delay in service to the public that

99 We also seek comment on whether upfro..t'pa~ents for licenses in higher frequency
ranges, ~, above 10 GHz, should be reduced to reflect the generally lower per MHz value
of spectrum in such ranges. . .'. ,.

100 We propose to return the upfront payments of bidders that are not auction winners as
soon as we have verified receipt of the full deposit of the auction winner. Because the
Commission does not maintain interest bean. ac<:ountsWith the U.S. Treasury, we would be
unable to pay interest on any monies received~ and,theref~re, we can,1lQt now pay interest on
such deposits. We seek comment on whether we should take the necessary steps to open
interest bearing accounts.

101 A 20 percent downpayment is required for bids on offshore oil and gas leases. New
Zealand required a 25 percent deposit be submitted wi~ bids for spectrum licenses.

102 The upfront payment and any additional deposit payments are part of the applicant's
bid. They are separate from any additional financial qualification requirements for liceasing
(Le., requirements to show that the applicantbas sufficient additional funds to build and operate
the facilities to be licensed).
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would result if we~ the~'I applica$ion, with attendant petition to deny pleading
cycles, only to find that the wUmet ... not have die requisite funds. However, if the high
bidder fails to ptovi4e tile Of ita ~it within the next few days after the auction, it
would be necessM'Y to coedutt· tuetion, or alternatively, to offer the award to the second
highest bidder. We requeat commflbt OIl this option.

107. Another ophOll·on which we seek comment is to treat the upfront payment alone as
the deposit. Were we to do so, it anilht be adviSlbleto alter the formula to yield larger upfront
payments. This option hathe adv... of administrative simplicity, but in cases where the
Commission significantly underestimates the value of the license in question .and therefore
specifies an upfront payment that is very low relative to that value, the upfrontpayment may be
too small to provide the necessary incentives to applicants that are outlined in paras. 102 and 104.
We seek comment on which of these procedures (or some other alternative) would effectively
preclude frivolous or fraudulent bidding while not unduly burdening serious, qualified applicants.

108. In the case of sealed bid auctions, we propose to permit bidders to withdraw prior
to the opening of any bids. This procedure would also allow bidders to take into account the
licenses previously won and accepted and thus facilitate efficient aggregations. t03 As described
below~ paras. 167-171), an interval of 60 days or more may elapse between the application
submission deadline and the auction. Market and technological conditions may change Within that
time period. If participants in sealed bid auctions are required to submit their bids along with
their applications, then they could be at disadvantaae, particularly in cases of combinatorial
bidding. Therefore, we propose that sealed bids be submitted five days prior to the auction. We
seek comment on whether this is an appropriate interval.

109. We also specifically seek comment on the Commission's authority to retain the
upfront payment or deposit in the event that an auction winner subsequently is found ineligible
or unqualified or is unable to pay the balance of its bid at the appropriate time. Section 309(j)
requires the Commission's auction procedures to promote "efficient and intensive use of the
electromagnetic spectrum" and directs the Commission to "promote investment in and rapid
deployment of new technologies and services." Mor09ver, we have concluded above at para. 18
that Section 3090)'s purposes would be furthered by an administratively simple auction process.
In order to accomplish these goals, we tentatively conclude that some strong incentives must be
in place to deter frivolous bids or unqualified bidders that could leave the Commission without
an auction winner that is qualified and eligible to receive a license. We note that the new law
specifically directs the Commission to "include performance requirements, such as appropriate
deadlines and penalties for performance failures ... to promote investment in and rapid
deployment of new technologies and services. ,,104 We also seek comment on alternative
approaches, such as barring such applicants from future auctions, in the event that we do not have
authority to keep deposits. Additionally, we seek comment on other methods the Commission
might use to ensure that only serious and otherwise qualified bidders participate in any type of
auction we might hold.

110. Resolution of substantial and material issues of fact concerning qualifications. The

103 See paras. 63-65.

104 47 U.S.C. § 3090)(4)(B). See also H. R. Rep. No. 103-111 at 257 (Commission
authorized to impose payments to prevent unjust enrichment from trafficking; House Committee
on the Budget anticipates Commission will use this authority to deter participation in licensing
process by those who have no intention of offering service to the public).
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statute directs the Commission to adopt expedited procedures consistent with the provisions of
section 309(i)(2) to resolve substantial and material issues of fact concerning qualifications. lOS

This provision requires us to entertain petitions to deny the application of the auction winner if
petitions to deny are otherwise provided for under the Communications Act or our Rules. We
also seek comment on whether we must adopt petition to deny procedures for services in which
we propose to auction licenses but which do not now have petition to deny procedures.106 Should
we decide to permit petitions to deny for such services, we would utilize existing procedures
where appropriate. If petitions to deny are required for any new services, we shall adopt specific
procedures on a service-by-service basis.

Ill. We seek comment on two possible schedules for entertaining petitions to deny in
cases where such petitions are required. In order to expedite the auction process and attenuate
incentives for auction losers to "gang up" on the winner, we could put all applications on Public
Notice upon receipt, even though we might have reviewed only the short-form applications (~
para. 97, iYJ2II), and allow 30 days for petitions to deny. This procedure would elicit all petitions
prior to the auction <-·para. above). We seek comment on whether we would be required to
accept at a later date supplements to petitions to deny from petitioners claiming to have acquired
new information. How would a requirement to accept such supplements affect the advisability
ofthis partieularpetition to deny schedule? An alternative petition to deny schedule would place
only the auction winner's application on Public Notice for 30 days following the auction.
Interested parties could then file petitions and the auction winner will reply. We seek comment
on this tentative procedure and on when the application should be placed on public notice.

112. We also seek comment on what procedures consistent with section 309(i)(2) we
should adopt in the event that the Commission identifies substantial and material issues of fact
in need of resolution. 100 We tentatively conclude that the Commission need not conduct a hearing
before denial !f it determines. ~t an applicant is not qua1ifi~ and n? substantial issue. of fact
exuts coneemmg that detenmnation. We also note that, notwithstandIng any other prOVISIon of
law, section 309(i)(2) permits in any hearing the submission of all or part of evidence in written
form and allows employees other than administrative law judges to conduct hearings.
Commenters should thus address both the use of written proceedings and "the participation of
employees other than administrative law judges (or the Commission itself) in these proceedings.

113. ProcmJures when tentative winner isinelia:ible. UIlQ.UaJified. or unable to pay. As
expl.ined at para. 102, 8!mJ, we have concluded that, to prevent undue delay in the auction
process, measures and procedures must be in place to reduce the risk that auction winners are later
found to be unqualified, ineligible, or unable to pay the balance of their bid. We have proposed
that the Commission would retain the auction winner's deposit (20 percent of its winning bid)IOS

lOS 47 U.S.C § 309(j)(5) forbids the granting of licenses as a result of competitive bidding
unless the Commission determines that the applicant is qualified.

106 The application procedures for certain private radio applications do not contemplate the
filing of petitions to deny. See 47 U.S.c. §§ 309(b) and (d)(l).

107 Among the procedural models on which we seek comment are those for mutually
exclusive cellular applications in the top 30 markets (see 47 C.F.R. § 22.916(b» and those for
certain lotteries (§ee 47 C.F.R. § 1.822(b».

lOS If we only require an upfront payment (and do not require a 20 percent deposit), then,
in these circumstances, the Commission would retain the upfront payment.
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in the event that the winner is found to be unqualified, ineligible, or unable to pay the balance of
~ts bid: We ~elieve that the prospect of losin~ such a signi~cant deposit ~i.II provide ~ ~~!lg
mcentIve to bldders to ensure that they have adequate fmancmg and that they meet all ellgtblllty
and qualification requirements. If an auction wiDDer is latee'· disqualified for any of the reasons
mentioned in this paragraph (an event that we expect to happen rarely), we propose that the
Commission would hold a new auction. We seek comment on this analysis and suggested
procedure. We expressly seek comment on whether, or in what circumstances, such auctions
should be open to new bidders, as well as those who participated previously.

IV. Specific Services

114. We focus now on those classes of licenses and permits that should be included
within or excluded from competitive bidding. We propose, for this purpose, to divide the licenses
and permits issued by the Commission into two broad groups. The first group, such as PCS
licenses, consists of classes of licenses or permits for which it is imperative to decide quickly
whether and how those licenses should be subjected to competitive bidding. The second group
consists of licenses and permits for which a decision on competitive bidding, while important, is
not required as quickly for the first class.

A. Personal Communications Services (PCS)

115. The Budget Act requires us to conclude the various dockets collectively known and
commonly referred to as the PCS proceedingslO9 within 180 days after enactm'ent of that Act. We
are further required to commence licensing within 270 days after enactment of the Budget Act.
It is, therefore, imperative to resolve quickly the question of whether and how PCS would be the
subject of competitive bidding.

116. In the Narrowband PCS Order. ET Docket No. 92-100 and GEN Docket No. 90
314, FCC 93-329 (released July 23, 1993) we defined PCS broadly as composed of a "wide array
of mobile, portable and ancillary communications services to individuals and businesses,"~
at paras. 13-14. Judging from the nature of the comments and the identity of the commenters that
we have received to date in the PCS proceedings, we anticipate that many PCSlicensees will
operate in the manner contemplated by new Section 309(j)(2)(A). Specifically, we expect the
principal use of PCS spectrum, considered as a class, is reasonably likely to involve the licensee
receiving compensation from subscribers in return for enabling those subscribers to transmit or
receive communications on frequencies on which the PCS licensee is authorized to operate. IIO We
request comment on our tentative conclusion,

) )7. Turning next to whether the criteria of Section 309(j)(3) would be satisfied by
competitive bidding for PCS licenses (assuming that the criteria in Section 309(j)(2)(A) are
satisfied), we address each of the criteria individually. First, we believe that the use of
competitive bidding will speed the development and rapid deployment of PCS service to the
public, including those residing in rural areas, with minimal administrative or judicial delays as
required by Section 309(j)(3)(A). For some time now, our experience with the comparative

In') S 1ee n. ,supra.

110 We anticipate that this would be the case with both "wideband" and "narrowband" PCS
services. We have provided that some PCS services would be unlicensed, and do not propose
to apply competitive bidding to that class of PCS service.
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~~ .ills been lea than. .•tisf'*'Y ·in f«QlJ of both administrative and judicial
"y: 1 We.anticil*e that competitive biddilll will eDIUre that. PCS licenses end up more
cpii.ctly in the bands·oftbosewbo will provide servi~ to die· public without the delays attendant
to the com.J*ldive beariDp: ,competitive biddinl IhouJd avoid some of the vigorous and time
co.Diumina litigation over admittedly fine points of fact and law that can make the difference in
a comparative hearing.1I2

1I8, With reePecttopromoting theobjectivel of Section 309(j)(3)(C), competitive
bidding will recover for the public a portion ot the value of the spectrum made available for
commercial use. We believe that competitive bidding is much more likely to recover a greater
proportion of the value of the spectrum for the public than existiq methods. of awarding
Hcenses. ll3 Currently, the only direct monetary comptlllltion the public receives for use of the
.SJ*trUm is, with few exceptiol1l, the applieatioll (ees paid by most Commission applicants.
Further, as made clear by th~ Conference Repo~ the aft fees established by Congress In Section
9 lI'e intended to recover the costs of the Commission's activities .with respect to those licensees.
Thus,any relationship that theIe fees may bear to the intrillSic value of the license would likely
be coinCidental. We also dilCUSS above our leaeral propoeals,applicable to PCS, which are
cleliped to avoid unjust enrichment as well as our propOIals··collceming PeS bidders that are
eligible for preferential measures. 114 .

1I9. Finally, in accordance with subsection (j)(3)(D), we ask whether competitive
bidding will promote efficient and intensive '* of the spectrum. We believe that it will, both
in general and in the particol. case of PCS;l!ven withoutperf'ormance requirements, licensees
have an incentive to use spectrum efficiently and intensively in the provision of a service if that
SJ*trUm can be put to some other valuable use by themselves or others. The broader the service
defmitioa and the fewer restrictions on the transfer of licenses, the greater the forgone earnings
from using spectrum wutefully. Auctions are likely to reinforce. the desire of licensees to make
eft'ici.t and.intensive use of the spectrum. Auctions make explicit what others are willing to pay
tQJII~. the spectrum, and the licensees' need to recoup the out-of-pocket expenditure for a license
may. provide addition~ motivation to get the most value out of the spectrum;

.. .
120. We tentatively conclude that bidding for groups of licenses should be given a

.significant test in Ii~sing broadband, but not narrowband,PCS (GEN Docket No. 93-314).

111 .sm. u... Kwerel and Felker, "Using Auctions' to Select FCC Licensees," opp
Working Paper Series No. 16, May 1985. In ourexperienc~, most comparative hearings for
licenses in rural areas do not proceed appreciably faster than comparative hearings for licenses
in most urban areas. .

112 .s.~ Judge Leventhal's dissent in Star T,levision v. FCC, 416F.2d 1086 (D.C.
Cir. 1969), cert. denied 396 U.S. 888 (1969).

113 Kwerel and Felker, IYRfI, at 16-20.

114 We do not believe that comparative heannp tQ. issue PCS licenses are a realistic
alternative given the statutory mandate for the rapid. deploymenti of ·new technologies and
services and specifically the short deadline within whicb Congress has required us to begin
i$Suing PCS licenses. We believe that the use of IOtt~ies is simil~ly precluded given the

.. likelihood that PCS is likely to have subscrib~'and in light of Congress's direct intent that
lotteries be employed only when the Commission deteJmin~ wh.t services are not for a use
described in Section 309(j)(2)(A). We nevertheless request comment on these conclusions.
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SpecificallYt we propose. this~ bicldi!lJ for awarding th.e 51 MTA licenses on each
of two 30 MHz spectrUm blocb (blocb A .. B).lIs We would accept sealed bids for all 51
licenses on block A as a 1fOUP. n. WOQkI.COIMIuct oral auctions sequentially for individual
MTA licenses on block A. The ~wauid be~ only after the 51 oral auctions have
been completed. If the wiDIlifti natioawitIe (.....) bid on block A is greater than the total of
the winning regional (oral) bids for block A, aU the licenses on block A would be awarded as a
group. The same procedure would _ be repeated for block B. We seek comment on this
tentative proposal. We also seek COIIllDeIlt on providing a second round of sealed bidding limited
to the winners of the first round if combinatorial bidding is used. See infra at para. 60.

121. We sought comment above on our general proposals to disseminate licenses among
a wide variety of applicants,. includi.. small bulinelsest rural telephone companiest and
businesses owned by minorities and women ("dajpated entities") in order to promote the
objectives of Section 3090)(4)(0). In the specific cue of broadband PCSt we propose to set
aside two blocks of spectrum nationwide, one of 20 MHz (Block C) and one of 10 MHz (Block
D)t in the broadband PCS servicet reserved for bidding purposes to the designated entities. ~
PCS Report and Order,. GEN Docket 9O-314t 8 FCC Red _ (1993). In this mannert the
designated entities for which the Commission is required to ensure economic opportunity would
only bid against one another for this service, and thereby be safeguarded from having to bid
against other entities that, under Section 309(;)(4)(D), do not need special measures. In additiont
we propose to allow the desirated entities to use installment payment plans with interest for bids
within the set-aside blocks.' Because this proposal provides access to capital to facilitate bids
for specifict set-aside blocks of pes broadband spectrumt we believe it would ensure economic
opportunity for the desisnated entities identified in Section 3090)(4)(D). We seek specific
comment on this proposal concerning the designated entities for broadband PCS. We also seek
comment on whether to afford this installment plan preference to the designated entities when
they bid for non-set-aside blocks of broadband PeS spectrumt and whether tax certificates should
be provided to the designated entities that bid either within or without· the set-aside spectrum
blocks. FinallYt we ask whether consortia that include among its members certain designated
entities should be eligible for preferential measures when they bid for spectrum generally. Ifsuch
consortia are eligiblet we propose to make available the·same investment incentives (~t deferred
payment plan with interest) as would be available to other eligible designated entities.

122. In the case ofnarrowband PCS, we believe that our general scheme of preferential
measurest discussed abovet is appropriate. That iSt because we expect to auction thousands of
narrowband PCS licenses, we do not propose a specific block of spectrum set-aside for bidding
purposes. Rather, we propose to allow aU designated entities to use installment payments with
interest for payment of their bids. We believe that this proposal would help ensure the economic
opportunity of such entities to promote the objectives of Section 309(j)(4)(D). In addition, we
seek comment on whether, and if SOt how, we should apply tax certificates to the designated
entities that seek to bid for narrowband PCS. We request comment on this proposal for

liS Should we be concerned, and if so to what extentt that combinatorial bidding to provide
national service would result in anticompetitive behavior?

116 We propose to assess interest at the prime rate (as announced periodically in the Wall
Street Journal) plus one percent under the installment plan for such designated entities. The
rate could be fixed at the time the installment payment plan begins or could vary with the prime
rate. U 47 C.F.R. § 1.1940. A license would be conditioned on timely payment of these
sums. Default would cause the license to cancel automatica)]y and the spectrum would be
subject to re-auction.
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narrowband PCS.

123. We also seek comment on whether combinatorial bidding should be used to
facilitate grouping of broadband PCS licenses with BTA service areas. Specifically we request
comment on whether the Commission should accept sealed bids for all BTA licenses within each
MTA and conduct oral auctions sequentially for individual BTA licenses. If a winning bid for
all tile liceuses within a MTA is greater than the total ofwinning BTA bids, all the BTA licenses
within the MTA would be awarded as a group. Commenters should address .whether
combinatorial bidding should be permitted on the two blocks we propose to set aside for
designated gi"oups. Allowing combinatorial bidding mipt, on the one hand, enhance the ability
of the designated groups to compete with other licensees, but on the other hand, it might exclude
participation by the individual small business applicants.

124. We also seek comment on the use ofthis approach to aggregate 10 MHz broadband
PCS licenses into 20 MHz or 30 MHz blocks. Finally, we request comment on using this
teclmique to permit aggregation across both geographic areas and spectrum blocks. For example,
the Commiuion could accept a group bid on all BTA licenses on two 10 MHz spectrum blocks
within each MTA.

125. We also propose that within each spectrum block we would auction the biggest
mll'kets fll'lt in both narrowband and broadband PCS. Auction winners of licenses for large cities
might well seek to cluster smaller markets around a large market "hub" in order to achieve
economies of scale and scope. We note that the cellular industry has generally developed in this
manner, indicating that this may be an economical and efficient business strategy. We also seek
comment on the sequence of auctioning PCS licenses across spectrum blocks.

126. We also plan to utilize our earlier proposal of 2 cents per pop per MHz for the
upfront payment in both narrowband and broadband PeS auctions. By our calculation, for
example, the upfront payment for a 50 KHz nationwide unpaired narrowband PCS license #
would be ~proximately $260,000 (260 million pops multiplied by 1120 of a MHz multiplied by
2 cents).1l1

127. We have incorporated certain performance requirements into our requirements for
1i~ in both the narrowband and wideband PCS services with which auction winners will be
required to comply. See sentplly, PCS Reports and Orders. As noted above, auction winners
will, ofcourse, also have to comply with restrictions on incumbents already promulgated in those
dockets.

128. ,We propose that all PCS applicants seeking a license would file on FCC Form 574
if they wished to provide service that would not be classified as Commercial Mobile Service
under our Section 332 Rule Making and on FCC Form 401 if they seek to provide Commercial

. Mobile Service. If they seek to provide both types of service, they should file both forms and
pay both fees. ll8 For Commercial Mobile Service providers, we propose that the standard for

Il7 Pops would be determined based on 1990 Census data.

liB We propose to exempt from competitive bidding entities forcibly relocated by our orders
in ET Docket No. 92-9: First Report and Order, 7 FCC Rcd 6886 (1992);' Second Report and
Order, FCC 93-350, released August 13, 1993; Second Report and Order, FCC 93-351,
released August 15, 1993, in order to safeguard the public interest. The only reason these
entities would fall under the statute's criteria for "initial licenses" is because they have been
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filing FCC Form 40I be siMilar to the one applied to cellular applications for new stations
proposing to provide serviee. to Jtural s.vic:e ARII (IlSAs). Under this standard, applicants
would be required to demoutrate that they have the available financial resources to meet the
realistic an~pruchmt .... coats of c:onstnIctina ad operating their facilities for one year.
The Applieati.··OR. of die.·ItSA ......,.' d has ptQYicMd.. ' '.. the Cola.'mission with sufficient information to
afford a preliMinary determination rtfIIIl'dinI the Ipplicant's general qualifications without
imposing a di$pr0r!!ionate administrative butden upon either the applicant or the Commission's
processing staff·11 In order to avoid needless duplication, we.propose that the following general
filing and processing rules apply to all Pes: SectiOIlJ 22.3-22.45 and 22.917(1), and 22.918
22.945, 47 C.F.R. §§ 22.3-22.45 22.917(t), and 22.9~8-22.945. For those PCS applicants who
file on Fo~ 574, we believe that sections 90.113;.90.159 of our rules, 47 C.F.R. §§ 90.113·
90.159, could be us~ to. process those applications with appropriate modifications. We seek
Comment on what those modifications should be.

129. We will shortly develop a PCS short form application! transmittal sheet along with
instructions on how and where to send the application along with the appropriate fee. We
propose that for PCS applications, no mOdifications of any kind be permitted until after a winning
bidder has emerged, and propose to c;harge a $230 fee for commercial mobile service PCS
applications and a $35 fee for private mobile PCS applications. l20

130. Consistent with our general proposals discussed earlier, we would use competitive
bidding where we receive two or more mutually exclusive PCS applications for the same
frequency or frequency block in the same market CI.L BTA, MTA). We further propose to
utilize a one day tilirt~ window similar to the proCedUres used in other services such as the
Cellular Radio service.~1 The one day filing window has worked well in other services, has
allowed the Commission to process large volumes of applications expeditiously and, at the same
time, kept applicants' filing expenses to a minimum.

B. Private Radio Services.

Part 90 '. Private Land Mobile Services.

131. The 220-*Z2 MHz Wnd Mobile SY'~part T Qf Part 90). The 220-222 MHz
Land Mobile Systems licensed under Subpart T(h.~ 220 MHz) are a new service consisting
of three categories of licensees: Commercial Nationwide providers, who we anticipate will
provide servic~ to subscribers (or compensation; Noncommercial Nationwide providers, who we
anticipate will provide service principalIty for internal use; and Local providers, who may do
either. Although we might consider all 220 MHz licenses as a single class of service, we propose
instead to subdivide them into several s~bservice categories, some ofwhich would be eligible for
competitive bidding.

forced to relocate. In fairness to such relocated licensees, we believe this proposed action is
consistent with the requirement in Section 309(j)(3) that the Commission safeguard the public
interest. We request comment on our tentative conclusion.

119 See 47 C.F.R. §§ 22.12 and 22.923.

120 See 47 U.S.c. § 158(g).

121 ~ ~ First Report and Order and Memorandum Opinion and Order on
Reconsideration, 6 FCC Rcd 6185 (1991).

43



..mCe·~:'~~~-:-II~~~
~~~r;o:-:e~'::~:~~I::;-:=~~::;b~
used pnmanly for the provIsion of Service to subsenberS (or oorn~tiQn.122

133. For futUre ref..ce, however, we r" ''''lfi~ gonu.nent on whether it. is
reuonably likely that initial mutually exclusiveappli~ for 210 ·MIU l.A)ca1liceoses generally
should be subject to.competitive bidding under the criteria·in Section 3~).123 If the principal
use of all 220 MHz JicenMI or 220 MHz LocaIlicenies II a d.. ~ for the provision of servIce
to subscribersfor compeaeation, we might rand thatallrri-.a!lyexcluaive 220 MHz or all
mutuaUy $Cclusive 220 MHz Local applications (widt tile .~noftJJose fr~uencies reserved
exclusively for P\lblic safety purposes)1~ should be subjecttp coms»etitive bidding.

134. Por 220 MHz NoncoI1lmercial Nationwide sy.,(JUrrules reqUite that these
systems be used for the int«nal bUsiness communications ot~: ~iceasee although: they are
permittedto make ex., ~ty available.m Th«efore, b..... itis llQt "reuol1ably likely"
for~of~on 3~) that the principal.~e of~ licenR4.:~l'~nvolve the ~pt of
compensation from sublcnbe's for communICatIOns~. renaerea,lt appears that the 220
MHz Noncommercial Nationwide systems should not be subject to ~tivebidding.

13S. On the other hand, mutually exclusive applicatio~ for tbe220 MHz Commercial
Nationwide band are reuonably likely to involve primarily. subJCiiber-based service. 1215

122 Although lotteries for the issuance of 220 MHz LocaIlic~and, asdisQassed below,
Commercial Nationwide licenses have already been held It'1d li~are being issued, it is
possible that some licenses may not be awarded or will be cancded. In that eveat, we do not
wish to incur.~bstlntial delays while we determine on theapplicabilityoi' SectiQIl ~090) to this
class of setV.'i~ before accepang applications fo.f. and FaD.. t~.,'·.· ..• ad.•.. di6......'.p... IlI1.. 220 MHz licenses.
It is bec&U$e of the unc:ertlinty with respect to how 220 MJU~ licensees will actually
conduct their .b~ineaes tItat we have not proposed to use co..t*i~ve ~idd~ imlDc:(ii~tely to
award theat' ItceDSes. By contrast, unserved area celhalar ap:pbcants Will utthze therr Itcenses
in the provision of service to subscribers for compensation. .

123 Both those who seek to provide services to subs~ribers foreompensaUon .. as well as
those ~ho would use these channels purely for. internal Wrp6ses ar~ eligible to· apply for 2~0

MHz h~~es. ~47 C.F.R. § ?O.703. Certatn 220 ~frea~etlotesare res~ ~or publ~c
safety ehgables. These, frequea1cles would· not appear to··~ .IQ.bJee:t. to .~mJX't"jve bJddlng. In

any event because they would not be principally used.. for the Ptq'.~.'•. I.·sion•.. Q.• f.. ,.s.e.rvice..tosubscribers
for compensation and are specifically referenced in the legisl~v~ Ili.tory,. discussed above~ as
providers ofllprivate services" that should not be subject tOCOmpet.itiv~ bidding under the
subject statute. ~ 47 c.P.R. § 90.720. . ',,'

124 Under this scenario~ frequencies reserved for public~'typurposes would be "private"
for purposes of applying Section 3090) and therefore wouldriof be.subject to competitive
bidding. Id. . .

12S 8 FCC Rcd at 4161-4162.

126 See note (122),~
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Therefore. io.the.~ .... ea••i_. is to complete licensing in the 220 MHz
Com..ci.l·~""ftoM UcllltS who had filed prior to the July 26,
1993 deadline .......'Y eo•• we to subject any future mutually excluaive
applications for tbe220·.-.z Q, ....NtIiDIr__ licenses to competitive bidding. We seek
comment Oft whether~ die 220 MHz CoIIua«cial Nationwide band to competitive
bidding would promote the objectivea of 47 U.S.C. § 309(j)(3). Consistent with our discussion
ofIVOS below, howev_, we believe ...."private .-vice" applicants that are mutually exclusive
with sUbsc~.'~er-b~ :'C::tor the 220~Commercial Nati?nwide band shoul~ b~subject
to C<?mpetltiVe. blddi~· •~ ~uenCles have been designated for use pnnclpaJly to
provide for-profit Service to subscriben.1

136. 8QO MIM.. 90Q MHz ~"iMlMol?jle Wio Systems (SMRa) (SubP'd S of
Put 90). SMRs are radio.systems in which licensees provide private land mobile communications
services (other than radiolocation services) in the 800 MHz and 900 MHz bands for compensation
to subscribers who are tt.Dselves eliJible to be licensed under Part 90 of the Commission's
Rules. Federal Govenunent entities, and individuals. l21 They are currently classified under a
separate subpart (Subpart S) ofPart 90 ofthe Commiuion's Rules. Part 90, in tum, treats Private
Land Mobile Radio Services (in the sense used by the Commission) generally. We believe that
SMRs are different fl'OllllllOlt other licensees reaulated underPart 90 because they are one of the
few classes ofli~ resu1ated by the PrivateRadio Bureau where it is explicitll contemplated
and.expected that Iicerisees will provide service to subscribers for compensation. I We therefore
analyze SMRs separately with respect to competitive bidding.

137. We believe it necessary to focus on the SMR. industry now because it is an
important industry that is currently undergoing .ipirteant change and development: the
Commission has received many applications for wide area, high capacity SMR systems and is
likely to receive more applications after the conclusion of certain ongoing Commission
proceedings that could ftlftdamentally alter the nature ofthe SMR. regulatory climate. l30 Inumuch
as these decisions are imminent, it is imperative to the progress of the SMR. industry that we
determine quickly whether SMR. licenses should be subject to competitive bidding.

138. Channels allotted for use by SMRs are intended to be used primarily for the purpose
of offering service to subscribers. l3l SMR. licensees usually are authorized exclusive use of

121 See Report and Order, Amendment of Part 90 of the Commission's Rules to Provide
for the Use of the 220-222 MHz Band by the Private Land Mobile Radio Services, 6 FCC Rcd
2356 (1991). See Uso discussion of Interactive Video and Data Service, §YW.

128 47C.F.R. §90.15.

129 ~ Subparts M and S, PR Docket No. 86-404, 3 FCC Red 1838 (1988), ~' BIb
4 FCC Red 356, 359 (1989).

130 ~ u.. Notice of Proposed Rule Making, PR Docket No. 93-144, 8 FCC Rcd 3950
(1993)~ further Notice of Proposed Rule Making, PR Docket No. 89-553, 8 FCC Rcd 1469
(1993). We will incorporate into the dockets of these proceedings any comments that are
germane to competitive bidding.

131 See Memorandum and Opinion, Docket No. J8262, supra.
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channels, and thus SMR licensing in these bands may involve mutually exclusive applications.132

Inasmuch as it is overwhelminfly likely that SMRs will provide service to subscribers for
compensation, we propose to subject the 280 channel pairs at 800 MHz and the 200 channel pairs
at 900 MHz available to SMRs under Part 90IU of the Commission's Rules to competitive
biddP..I34 .We believe that.applyin~ a system of competitivebidding to SMRs would promote
the objectives of Section 309(;)3).13

139. General C"'JQtY Channels andIn~~1 In addition to channels set
aside for SMRs, a substantial number of frequencies at 800~ave been allocated to eligibles
for their internal use. Of these channels, 150 channel pairs in the 800 MHz band may be licensed
for internal "private service" use as well as for use by SMRs. These frequencies are commonly
referred to as General Category channels. Similarly, both SMRs and entities that provide public
safety and other "private services," within the meaning of Section 3090), may, under some
circumstances, access frequeacies normally allocated to other classes of users through
intereategory sharing.136 Mutually exclusive applications from such entities could conceivably 6e
accepted for tiling because the subject spectrum is usable by both the providers of "private
servICeS" and SMRs.137 The legislative history of Section 3090) states that most "private services"
sbould. DO..t _be sub... J'ed to competitive bidding. Therefore, we do not. believe it was Congress'sme-t that General.C~ry frequeecies or frequencies subject to intercategory shariDs be subject
to competitive bidding. Furthermore, because this spectrwD is not allocated principally for
subscriber-based services (unlike the 220 MHz Commercial Nationwide band), the result here is

132 We note that the current Commission practice ofutilizing waiting lists for SMRs almost
always avoids potential mutually exclusive conflicts between applications for SMRs. Because
nothiI;Ig.in Section 3090) requires us to discontinue practices that avoid mutual exclusivity,
this Notice does not reach the issue of waiting lists for SMRs. .ss 47 U.S.C. § 3090)(6)(E);
'" "'e H. R Rep. No. 103-111 at 258-259. We note, however, that the Commission has
proposed to eliminate waiting lists in a separate proceeding. ~ Notice of Proposed Rule
Making, PR Docket 93-144, 8 FCC Red 3950, para. 34 (1993).

133 47 C.F.R. § 90.617(d).

13.. We note that in PR Docket Nos. 93-144 and 89-553, we proposed changes that will
increase the potential for mutually exclusive applications. In addition, we propose new types
of licenses operating on SMR frequencies that, under Section 3090) appear to be subject to
competitive bidding. We request commenters to address whether a system of competitive
bidding should be. used to license wide-area SMRs in the 800 MHz and 900 MHz bands, and
if so, how particular auction rules should be applied to those services.

135 See para. 12. See also, ~, discussion of PCS, §Y1D. We tentatively conclude that
this analysis is applicable to the wide-area SMR systems proposed in PR Docket Nos. 93-144
and 89-553. We request specific comment on this conclusion that will be incorporated into
the dockets of those proceedings.

136 See,~ 47 C.F.R. §§ 90.179 and 90.603 (eligibility of non-SMR Part 90 eligibles
for licensing in the 806-824/851-869 MHz and 896-901/935-940 MHz bands); 47 C.F.R. §
90.621(g) (intercategory sharing of frequencies in the 806-821/851-866 MHz bands).

137 In our experience, however, this has been a rare occurrence.

138 H.R. Rep. No. 103-111 at 254.
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distinguishable from the .".oa tIlE. with some other services. In addition, we seek specific
comment on whether competitivebidding should apply to mutually exclusive "finder's preference"
applications.139

140. We allObelieve" requjrina <:oaapetitive bidding for all 800 MHz frequencies
that couldconceivibly. be used bySMIb thr. intercategory sharing or for all General
Category.channels wo\lld disaerve the PUblic interest. Such a result could see police departments,
for example, h4ving to bid against sMRs for access to 800 MHz frequencies. We do not believe
that Congress contemplated this result. See H.R. Rep. No. 103-111 at 254. In addition, Section
309G) requires the Commission to include safeaua:rds to protect the ~blic interest when
identifying classes of licensees that are to be subject to comp~itive bidding.14O Therefore, where
licensees.who use their spectrum for private purposes and. SMRs are both authorized to operate
in certain.segDleDts of the 800 MHz.band (either by applying for General Category frequencies
or through intercategory sharing), we think that Section 309(j) contemplates the exclusion ofthose
frequencies from·competitive bidding in order to safeguard the public interest. Accordingly, we
propose that, where mutually exclusive applications are accepted for filing from an SMR and a
provider of private services, within the meaning of .section 309G), lotteries, rather than
competitive bidding, would apply.

14LAs discussed above, Section 309G)(4)(D) directs the Commission to ensure that
certain designated entities are ensured the opportunity to participate in the provision of spectrum
under a system of competitive bidding. In the context of 800 MHz and 900 MHz SMRs, we
propose to apply the general scheme of preferences discussed above for services other than
broadband PCS. We request that commenters specifically address such proposals in the specific
context of SMRs. In addition, commenters should also specifically address our proposed auction
methodologies in the context of SMRs. 141

139 See 47 C.F.R. § 9O.61l(d). Under those rules, members of the public may submit to
the Commission information that results in the takeback of SMR. channels. Should those
cbannelsb~ taJcen back, the finder receives a dispositive preference with respect to those
channels. .We tentatively conclude that since a successful finder's preference is dispositive,
there is no mutual exclusivity between the finder and the existing licensee and thus competitive
bidding is inapplicable. We request comment, however, on the use of competitive bidding to
resolve two or more finder's preference requests for the same channel or channels. We believe
that our analysis .for General Category frequencies and intercategory sharing would also apply
to finder's preference applicants that Qperate in such spectrum <u.. if a public safety entity
is one of two or more finder's preference requests for the same channel or channels, then under
the above analysis the conflict (assuming arwendo that such a conflict would constitute mutual
exclusivity) would be resolved by lottery rather than auction).

140 47 U.S.C. § 309G)(3).

141 Because we tentativelyco~clude that our analysis for SM:Rs would apply to the wide
area SMRs proposed in PR Docket Nos. 93-144 and 89-553, commenters should also
specifically address preferential measures and auction ~ethodologies for the proposed systems
that would be incorporated into the dockets of such proceedings.
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II

.....
PIIt 9S "PenOaalltldioSerYices'; .

142. 1IatIrIBiD··Y*uItIMa StaR~.WS is anew
radio serviceibi~ a;~fortWOoo _'''educationalteIeviaion.........w. ltw:iIIfbnIl.:it............may be delivered by
bIOIdcast television, cIbIe teIeviIion, wireI. GlIbIe, 'CIiniCI .Mbadcaat··_Ute,. or any ftJture
teleYisiOll or data delivery melltods. The IVDS·~•• is,cheref'ore, a private short distance
communicatioDa ..-vice provider for subscribers locIted at fIXed Iocatioas io a service area.1e

143. Under the IVDS NhI, only two .M>S1~ JM)' .-ve..aparticular service area
or marketI.., The use oftile IVDS spectrum.may iIlvoJve ., ~vo."lications because
aD. IVDS liceaaee is tile exclusive riabt to ..~ 'Peci&~ segment in a
particular market.l~ IVDS wu expreslly ........ IIa~...--b... commercial
.-vice,145 the principal UIe'ofIVDS-al1ocated spectNIn is~Iy I"" to involve the licensee
receivins compensatiOD from subscribers for comnaUfti<*ioM .......1411 Therefore, as a
subla'iber-bued commereill ...nce, IVDS il nota, "private. service within the. meanins of
Section.3~l ~Ie~. and~...m. ~ "API«: UJl~.~'IVDS rules
and poliet., their partietpltlOll u licensees dc* not~ die substaIltive'J*'!IU1ry character
of the service.I. Wh_ea.- enacted the exception dIat permits lotteries for applications
accepted for filing prior to July 26, 1993, the legislative histoty. stated that this provision was

Ie 47 C.F.R § 95.803(a).

1.., 47 C.F.R § 95.803(b).

I~ In response to the opening of three filing windows for ninesel'vice areas, we received
approximately 4,100 IVDS applications for licenses.

145 Sal 47 C.F.R §§ 95.803(a) and 95.805(d). ~alSQ Report and Qrder. 'GEN Docket
91-2, 7 'FCC Red 1630 (1992).

1411 sa Uu 47 C~F.R. § 95.80S(d) (notina~ ·(t)Jle Ii...may use the IVDS system
to mteraet wi~ i1s IJIttJcribm concerning products and services offered, polls, conducted,
educational' 'classes taupt, and other activities in conjunction with video and data delivery
systemS.") (Emphasis added).

. 1<f1 .ssm Setond Memoraadum. Opinion and Order,PR .Docket 91-2,8 FCC Red 2787
(1993) (clarifying that governmental and educational entities are eligible for IVDS licenses).

.' I. The eligibility of governmental and educatiGftllentities for IVDS. is analogous to the
ability of such, entities to invest in other commercial ventures, such as real estate or the stock
market. The participation of such entities in a commercial venture does not transform the .
substantive character of the commercial' venture. With this in mind, we note that Congress •
nJ~ a provision in the Senate Bill that would have exlill\pted state and local governmental
entities from competitive bidding senerally. StI COIlf. Rep. at 481. Therefore, we do not
believe that Congress intended to exempt any IVDS licensees from competitive bidding on the
b8$is of such status.
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enacted in order to allow die tint .... JVI)SlIUIII'bltIto go to lottery.149 Congress thus clearly
envisioned that, ... tile~ for ............ IVDS applicants, competitive bidding
would apply to IVDS. c....willi· this evidel.ee ofCongressional intent, we also believe that
applying a system of COMpetitive bidcliaa 10 IVDS would promote the objectives described in
47 U.S.C. § 3090)(3). AccordiallYt we propose to subject IVDS to competitive bidding.15O

lSI

144. In addition, in order to ensure that certain designated entities are ensured the
opportunity to participate in the provision of IVDS spectrum under a system of competitive
bidding, we propose to apply the ..... scheme ofpreferences discussed above for services other
than broadband PCS. Commenten should specifically address such p'roposals discussed above in
the specific context of IVDS. Further, commenten should also specifically address our proposed
auction methodologies in the context of IVDS.

Other Private Radio Services or Subservice Categories.

145. Althoup not as pressing as with SMRs and IVDS, we seek service-specific
comments concerning whether mutually exclusive applications seeking to provide service to
subscribers for compensation in the following private radio services or subservice classifications
should be subject to competitive bidding under Section 309(j). Comments that narrowly focus
on this issue may serve as a record for future Commission actions concerning the application of
competitive bidding to such services. These private radio services would include the following:

\411~ Conference Report at 498 (stating that the exception that allows the Commission to
proceed with a system of random selection for applications accepted for filing prior to July 26,
1993, was enacted to "permit the Commission to conduct lotteries for the nine [IVDS] markets
for which applications have already been accepted").

\50 This proposal does not apply to the first nine IVDS markets. Applications for the first
nine IVDS markets were accepted for filing prior to July 26, 1993, and the Commission
conducted a lottery for those markets on September IS, 1993.

15\ In light of the above analysist we propose that because it is "reasonably likely" that
IVDS would involve licensees providing communications services to subscribers for Section
309(j)(A) purposes, IVDS would be subject to competitive bidding even if some individual
licensees, at their option, choose not to receive compensation from their own subscribers.
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(1) Private Carrier Paging,1S2 (2) A~tQmatic Vehicle Monitoring'S3 (3) Public Coast and Alaska
Public Fixed Stations, (4) Aeronautical En Route and Fi~. Stations, (5) Private Land' Mobile
Radio Service (PLMRS) entities operating at 470-512 MliztISt and (6) the following Private
Operational-Fj,eed Microwave Services: (a) the Multiple Address. Service, (b) Digital Termination
Systems, (c) 186Hz Video Entertainment Channels, and (d) the Digital Message service. We
request comment on whether other private radio' services or categories of services should be
subject to competitive bidding.

146. In addition, we propose to exclude all other private radio services from competitive
bidding because they do not meet the criteria established by Section 309(j). Because aircraft and
ship.radio. stations, for exam.p'le, operate on shored sPectrum, tb,ere can be no mutual exclusivitx·
Similarly, private land mobtle stations below 800 MHz operate on shared spectrum as well. ss
Therefore, we propose to also exclude such private land mobile spectrum as well as aircraft and
ship stations from competitive bidding. The .classes of services that would be excluded from
competitive bidding under our proposal because, inter alia, they do not appear to be primarily
providers of communications services to subscribers appears to include: (1) Microwave Stations

1S2 As a subscriber-based service, PCP appears to meet the statutory criteria for competitive
bidding. At present, however, PCP frequencies are assigned on a non-exclusive basis, and
therefore do not give rise to mutually exclusive applications. We nevertheless seek comment
on whether competitive bidding could be required in the future if we end non-exclusive
assignment of PCP frequencies. In a pending proceeding, we have proposed to allow exclusive
frequency assignments for qualified systems on 35 of the 40 private paging frequencies at 929
930 MHz. ~ Notice of Proposed Rule Making, PR Docket No. 93-35, 8 FCC Rcd 2227
(1993). With this in mind, we tentatively conclude that if mutually exclusive applications
occur, we would use competitive bidding to select a licensee. We seek comment on what
procedures would best facilitate the licensing process.

153 We will delay action on the applicability of competitive bidding to this service because
certain fundamental questions about the nature of this service are now being considered in a
separate proceeding. ~ Notice of Proposed Rule Making, Amendment of Part 90 of the
Commission's Rules to Adopt Regulations for the Automatic Vehicle Monitoring Systems, PR
Docket No. 93-61, 8 FCC Rcd 2502 (1993). A decision on some of these issues (~, whether
exclusive' AVM channels will be prescribed) could moot the issue of whether these channels
should be subject to competitive bidding. In addition, it appears that because AVM frequencies
are shared with the government, which is primary in this band, the principal use ·of these
frequencies might not be for the provision of service to subscribers for compensation, as
contemplated by Section 3090). We request comment on our tentative conclusion.

154 Mutually exclusive applications by entities offering service to subscribers for
compensation could occur because assignments in this band can be exclusive. Because the
primary use of these frequencies at 470-512 MHz is by licensees who must share them, we do
not believe that this band would be primarily used for the provision of service to subscribers.
Cf. Notice of Proposed Rule Making, PR Docket No. 92-235, 7 FCC Rcd 8105 ("Refarming")
(1992). We request comment on our tentative conclusion.

ISS As noted above, however, a limited number of private land mobile radio licensees at
470-512 MHz have achieved channel exclusivity by loading sufficient mobiles on their channels.
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