
i
I

in the,POfS •.~ ....~156 (2).AIaIka-~.Fixed Stations, (3) the Citizens Band
. Service,(4)tfJe Radio~ s.mc., (5)," General Mobile Radio Servi~, (6) the Amateur
Radio $elvice,(1) .1IM foIlowiM .·Narine Stations:. a) Marine Support Station!!, (b) Marine
Operational,., .F.. iXed... ... s__. ..M&,.1fIriae.. .Staons in the Radiodetennination servoice, (8.) Non­
SMllIi~ above too .• lSI (91Mukiple LiceDMd Systems below 800 MHz, (10) PLMRS
uridei' 470 MfU,IM.. (I t)_loIlowi. aviatioe •..nons: (a) FligbtTest Stations, (b) Aviation
Support Stations, (c)~ Utility Mobile Stations, (d) Aeronautical Search and Rescue
Stations, (e) Emergenqr Aviation Communications, (f) Airport Control Tower Stations, (g)
Avi~tion an~.~~ne.Opera~ ~ix~ Stations, (~) Av~ation and !darine Stati~ns in the
Radlod~ernunatlon Service, (I) Clvd Air Patrol Stations, (j) Aeronautical Automatic Weather
Observation Stations, (k) Aeronautical Advisory Stations (Unicoms), and (I) Aeronautical
Multicom Stations. We seek comment on whether any of the above services or classes of
servicels9 are more appropriately included in the competitive bidding process, however.

C. Common. Carrier Radio Services

:147, 'We propose to subject each of the common carrier radio services de$cr1bed below
to competitive bidding and to employ the auction design procedures proposed in Part In above

1S6 Wr;note that in this service's s~trum, there could be both service to subscribers for
compensation as wen as "private" use (within the meaning of the legislative hi$tory of Section
309(j). Iq our analysis of 800 MHz General Category channels, we tentatively decided to
exclude those channels from competitive bidding because .to .do so would be contrary to
Congress's expectations that virtually all private services would continue to be licensed as
before. Therefore, we propose that POFS spectrijm would not be subject to competitive
bi~di~g.. We also believe tlu~t the POFS is exempt fr~m competitive bid~ing because the
prmClpal use of the spectrum IS for non-subscriber serviceS. We s~k specific comment on
these matters. There are also a substantial number of mutually exclusive Multiple Address
Servi~ applications pending before the Commission which were filed prior to July 26, 1993.
AS.ubstantial number of these apPlicatiOns. were filed by federal government applicants as well
as by applicants who would use these frequencies for ·private service." Because we cannot be
certain that the principal use of these frequencies is reasonably likely to involve the provision
of service to subscribers, we tentatively conclude that these particular applications should not
be subject to competitive bidding but request comment on our conclusion.

1S1 Because our rules only permit not-for-profit cooperative sharing, as, for example, when
several power companies share a single 800 MHz trunked system in the Power Radio Service,
it appears that such systems do not have subscribers and are ineligible for competitive bidding
under Section 309(j). Therefore, these types of frequencies, although exclusively assigned,
should not be subject to competitive bidding. S« 47 C.F.R. § 90.179, In re Subparts M and
S, PR Docket No. 86-404,~. We request comment on our tentative conclusion.

158 PLMRS entities operating below 470 MHz (with the exception of 220 MHz providers,
which are treated separately above) operate on shared spectrum, and therefore, there can be no
mutual exclusivity among applications.

1.59 We also note that in the majority of cases, the listed stations operate on shared
spectrum, and therefore there can be no mutual exclusivity.
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ia IiceDaiMtIlOIe WVn..1
• ·In eIdl..~.·.\1Ve~ 00 .,..wouId

promote. tile Objecdv..·of Section3:~f:711rAGt.".~..J!I!'ie'
...... CIW ·'WIa ·ot .... •.··i~,.. ..t II> =eiw hi•• ·..
~~· n•••~....MIi.1..1.·id....'....... '. ..·ta .....,
J!IItiel dacl;m.I·tbe of~.tlie • .,~.;.I~t,.,g,'.I.lr~iftPll'tIB to
IiClDle eIth setVlc,e; We f:IIo ~to..~ ..~~.(;bU, .~""'....
other common camer radiO .-vIces *hoUIcI·!JelUbjett to·.......... ddillllCCOfdilll to the
Budpt Al;t's criteria. ....

148. '. VI'kiP-1L! =-_ce~\. NDI.i1'G~~~_C "'lic;radio
..moe rend.edOllDl~ .. ' .Cl~~. fbrecI ........mittina (utIIIlly man
oami~naI.pattem)to IRUltiple t¥e.ivinl facilities.~ at fi.lXedpoints. MDS includes
both sing1e-chanfteland multidwmetstations.t61 ..••.. .

14.9. we..note. that MDS app..' I.i.c~..•~~..·...•...wIiij.•.·~ .il.or.·...•.fi..•..l.l.int·.......••.·.·ptio.···.r..to July 26. 1993.
Therefo~UDder theBudptAct.1ud1~Y _ic M be resolved by lottery
rather tbID. auction. We....elycQQ~.. ii ~.·Mlic intent to lottery,
~e.~. Jul..'. y. 26. 1993.'.' MD.. IS.'"icab.'.0ft8'. r ,.. _ ".~' ' com." '" ."'..: itiv,.e biddiDa. to avoidfbI1berdelay in~ 'MIJS licensef.· ..• 'fh.O:te=-- y incurred substantial
delays.. To auction thole liC111118 WOII14.fijjther • '.. dllivery.otMDS~ce to the public
beeIuIe the auction rules will not ~iJ1~ect' for."-.J~. Wet~t comment on
wheth.. the Commisaioft should auetic)n.tJ.tbw than lottlWY; tie MIlS applitations accepted for
filing prior to July 26. 1993. ., ." .

. .' ". .

ISO.. M'I.'b~.MMDS·OODSists of those
multipoint distribJaOll£.. ":~.; di:!:0-:ZS96.MHztb 2644 MHz (E­
aroup and F1fOUP~) .ndPIQci~~.otIimeIa.MMDS istypicaJly used to
provide video eDteIUiDbi.~in.to~.l. ·&II.noteS,~..•. .

priot toli~yr6~.=~-~...",=~~:=.;:=tedfli~~~
IDa.'.' ·.be l"IIO''lved b.·.. ·..~"•. '. ' ··tIlIliIt.'" ·.·thaIi.. · ~.......•...........•....~..'.at.. .•.•.' '." 0." ·._.··.·.···;cIUd·.. ·.·•·•• ethat·.. it WoUld". 1'..••.•.• serv.ey y_"... . . .,l"I!", "".'._ .,' " .'. .., ,

the.. pub.lie ~ters.. ~.'to~'. r ~.JuI.. Y..lI.·.,. t..·~.~..•.. ,.•........ '.' · i.;;•.....· .. ·.!I.~iCati.·.··.•~.. ' fa1heF.•.. : '...•..than.".. subj~~emto competitive biclcliill to: .•~t\JtIl~ $tl__yia NMJlSbcnenses. -.1lO'e applications.
~...' WWClsubject to. a treae.. and··tWS." ~.••1*.. '.'·..~··t "·Tt10t).·.•~".iICUQft..~.......•......... tbos...'..e..liCd.esWO.'·Q1Ct.' further delay4elivery of MMDS service to the pub1i¢.~ •••~tiOO:NI.will not be in effect for several
months, We request comment on wh4ter.tIt'~Or,JUniJ$iOftlboutdauction. rather than lottery, the
MMDS applications aceepted·forfili~I·PriortoJu1y .t6~ .. 199.3. .

". ..'

152.. .WiII~DiI1ri~iQ. BNQI)..LMJ)s1$·..:proposed new service
in a portion of the Ka- .. 127,5-30% ~~ prOVide ,:wide.@rly:~f broadband terrestrial

.. We l'eCOJIli2111at1Ollle licO"'JIl~~.~ P'"l\itUldto ~rate on a non­
common carrier basis. &a. w... 47 C..F..R.t 2l..900.~~..,aUinitiaJapplications in
such services that satisfy tbeBudget J\~t's comPetitive bjddinl~r'iteria would be subject to
auctions.' .

..
161 ~ 47 C.F.R. §I 21.900-2L91Sof the COftlm~sion'j ..~ti.. tOncerning Multipoint

Distribution Service. ' ..

1412 S= kl.

52

.'. .... ..,
,.- "..



services, including multipoint video programmial distribution, video telecommunications, and
data services.11l3

153. f'ixedsJe'l"' SwviW. The fixed-satellite service uses radio transmissions
between authorized tes~ stations and fixed earth stations for common carrier and non-
common carrier communications.l64

154. Mobile Satellite Service CMSS) Above 1 GHz. MSS consists of proposed satellite
systems that will offer a range ofvoice and data mobile services in the 1610-1626.5/ 2483.5-2500
MHz (1.6/2.4 GHz) frequency bands. These services include two-way messaging service with
interconnection to the public switched network, paging, facsimile and data messaging, and fleet
surveillance and control services.

155. We note that a significant number ofMSS applications above 1GHz were accepted
for filing prior to July 26, 1993. Therefore, under the Budget Act, such mutually exclusive
applications may be resolved by either auction or lottery. We request comment on whether the
Commission should auction, rather than lottery, the MSS applications accepted for filing prior to
July 26, 1993.

156. Mobile Satellite Service (MSS) Below I GHz. MSS below I GHz includes non­
voice, non-geo-stationary (NVNG) service. The NVNG service will offer an array of position
location and data communication mobile satellite services utilizing non-geostationary satellite
constellations. While current NVNG applications do not appear to be mutually exclusive, it is
possible that mutually exclusive applications may be filed in the future. In the event that
mutually exclusive applications are filed, we propose to subject the NVNG service to competitive
bidding.

157. Point-to:PowMiqowaye Radio Service. Point-to-point microwave radio is a
domestic public radio service rendered on microwave frequencies by fixed stations between points
that lie within the United States, or between points to its possessions, or to points in Canada or
Mexico. Point-to-point microwave has traditionally been used for basic telephone network
services (voice, data, and video traffic), but more recently has often been used to interconnect
cells of a cellular system.IllS

158. Cellular Services. Cellular services, which are governed under Part 22 of the
Commissions Rules, operate by dividing a large geographical service area into cells and assigning
the same frequencies to multiple, nonadjacent cells. As a subscriber travels across the service
area the call is transferred from one cell to another without noticeable interruption. Each cell is
served by its own radio telephone and control equipment at a cell-site. All the cells in a system
are connected to a Mobile Telephone Switching Office (MTSO) which, in tum, controls the
switching between the Public Switched Telephone Network (PSTN) and the cell site.

163 S« Rule Making to Amend Parts 1 and 22 of the Commission's Rules to Redesignate
the 27.5-29.5 GHz Frequency Band and to Establish Rules and Policies for Local Multipoint
Distribution Service, CC Docket No. 92-297, 8 FCC Red 557 (1993).

164~ 47 C.F.R. Part 25 of the Commission's Rules concerning Satellite Communications.

IllS~ 47 C.F.R. §f 21.700-21.711 of the Commission's Rules concerning the Point-to­
Point Microwave Radio Service.
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159. The U.S. and its possessions were divided into 734~llular markets: 305
Metropolitan Statistical Areas (MSAs), 428 Rural Service Areas (RSAs), and the GulfofMexico
Statistical Area (GMSA). Two cellular systems are licensed in each market on separate frequency
blocks. Each initial cellular licensee in the MSAs andRSAs was given five years from the date
of initial authorization to build and expand its system within its market. 166 The geographic area
not covered by the licensee on each frequency block in each market is considered "unserved area. "
The Commission recently completed rules for accepting and processing applications for these
unserved areas. 167

160. Approximately 10,000 unserved area applications were filed between March 10 and
May 12, 1993~ of these, approximately 9,000 mutually exclusive applications were filed for 83
systems.l68 Given the large number of applications filed prior to July 26, 1993 and the criteria
described in Section 3090), the Commission has the option of allowing these unserved area
applications to be resolved by auction rather than by lottery. ~ Section 6002(c) (Special Rule).
We believe that auctions for these pending applications would meet the statutory objectives. For
example,. the rapid deployment of new service, especially to rural areas, would be accomplished
becauleiDsincere applicants who do not intend to build out their proposed systems but, rather,
assign their authorization for profit, would be discouraged from competing in an auction. In
addition, under some of the auction procedures proposed herein, auctions would provide more
opportuDity for a wider variety of applicants to become cellular licensees. Thus, we propose to
auction, .rather than lottery, unserved area applications filed prior to July 26, 1993 and seek
comment on this proposal. We further propose to limit the opportunity to enter the auction for
the unserved areas to those applicants who filed prior to July 26, 1993, and request comment on
this approach. We also ask whether the Commission should allow full market settlements in these
markets pending the decision of lottery or auction. 169

161. Public Pag.ini Services. Public paging services are radio services in which
common carriers are authorized to offer and provide paging service for hire to the general public.
Paging service is the transmission of brief coded radio signals for the purpose of activating
specific pagers; such transmissions may include brief messages and/or sounds.170

.

162. Air-Ground Services. Air-ground services are radio services in which common
carriers are authorized to offer and provide radio telecommunications services for hire to

166 Rules for Rural Cellular Service, Second Report and Order, 2 FCC Rcd 2306 (1987),
recon., 4 FCC Red 5377 (1989).

167 Amendment of Part 22 of the Commission's Rules to Provide for Filing and Processing
Applications for Unserved Areas in the Cellular Service, 6 FCC Red 6185 (1991), Second
Report and Order, 7 FCC Red 2449 (1992), Third Report and Order, 7 FCC Rcd 7183 (1992),
recon., 8 FCC Red 947 (1993).

168 The Commission had scheduled two lotteries for some of these applications but
subsequently postponed them pending evaluation of the provisions of the Budget Act and
competitive bidding.~ Lottery Notice, Mimeo No. 34917, Sept. 16, 1993.

169 ~ discussion of prohibition of collusion, ~, at paras. 9J..94.

170~ 47 C.F.R. §§ 22.500-22.527 of the Commission's Rules governing Public Land
Mobile Service.
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subscribers in aircraft. 171

163,., ". Pyb~ 297'p'gg lamicea· Public radiotelephone services are radio services
in whicb.commC)tl~ ",iIiOriied to oft'er and provide radiotelephone service for hire to
the gen~, PPbUc. , service geaenlly is the traDsmissioo ofsound from one place
to iIOOther: '6y meMS Of , but in this context it refers to interconnection with the public
telephone network. in order to provide Illobile telephone service. Common carrier radiotelephone
services. are..eitherm-.l (opei'ator ass.iSfed -.- p.rovided in the high VHF 152-159 MHz spectrum)
or automatic trunked (user-ai-*, -~ provided in the low UHF 454-459 MHz spectrum). The
latter is;sometimescaJted Improved Mobile Telephone Service or IMTS. 172

.

. 164..o.tfahQre $,00",.. Offshore services are radio services in which common carriers
are authorized tOOkand provjde radio telecommunication services for hire to subscribers on
structures in the offshore coastal 'waters of the Gulf of Mexico. 173

165. Rural Radio Services. incJudiDa.. Suit ExchmiC' TetWOOne Radio Systems
(BErM).. Rural se~i~ are radio services1JiWIiieh common carriers are authorized to offer and
provideradiQtele<:9~_ieation services for hire to subscribers in areas where it is not feasible
to provide conimuIiication servi~ by wire orother means: Rural services are either conventional
rural radio $etvices (providedin the VHF and UHF mobile spectrum), in which subscribers are
essentially. allowed to install and operate Il1.Obile telephone equipment at a fixed location for the
pUI'P,Ose of obtaining interconnected service, or Basic Exchange Telephone Radio Systems
(BETRS), in which a multiplexed digital radio link is used as !be last segment of the local loop. 17~

166. Weseek comment on whether each of the radio services described above satisfies
the. criteria .of the RudJet Act for services .subject to competitive bidding,175 and whether
competitive bidding for these services would promote the objectives specified in section 3090)(3)
of the Act. 176 We also seek comment on whether any safeguards to protect the public interest in
~e use of the spectrum would be appropriate with respect to particular services.177

171 ~ 47 C.F.R. §§ 22.1100-22.1121 of the Commission's Rules on 800 MHz Air-
Ground Radiotelephone Service. ~ ibQ 47 C.F.R. §§ 22.521-22.523 of the Commission's
Rules governing 454-459 MHz air-ground stations.

172 ~ 47 C.F.R. §§ 22.500-22.527 of the Commission's Rules concerning Public Land
Mobile Service.

173 S«.47 C.F.R. §§ 22.1000-22.1008 of the Commission's Rules concerning Offshore
Radio Service Telecommunications Service.

174 ~ 47 C.F.R. §§ 22.600-22.610. Although we do not anticipate mutually exclusive
applications fol' BETRS, provision of which is l~mited to local exchange carriers, BETRS uses
the same. channels as paging services, and therefore, there may be mutually exclusive
applicatioris seeking to use spectrum for both BETRS and paging.

175~ para. 2, ~.

176~ para. 3, ~.

177~ para. 4, ~, and Section 3090)(3).
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v. Summary of Proposed Auction Procedures

167. We out....·howeither·ia oral or......1rid1UCItioa beCOlI""
_ ...comm.'.•08our~~.W.··~..I ..daeCom wiB...
_.• outIitie..•CODIW.. tIDt or . tobelp -.eom-_~ die IUCtionproc8l .....
~,.who to'" with required Commillion ... (II«einIfter joindy referred to • die
"~e Officials"), WDUId prepare a Public Notice or Notiees that.would IDDOUDCe the
particularsof~.iDI. auea-. We J){Opoie that .......__.UM of90 days notice of eIlCh
such auction.! The Ntlie Notice would set forth wIuIt it to be auetioIIecI, the date, plac::e, IDd
kiad (u.oral VI. sealed bid) of auc:tion that is to be held, the del*it requirements for that
IUCtion oraumODl, iJlchMtina the amount of the upfroJat ,.,._ that the bidder muat tender in
advance to the CommilJioa or briDa with bimorher to tile IUdion to be allowed· to bid, the
address to which the appliQltion andrelated materiIII (iaeWi-. the sealed bid if the auction is
a seale4 bid ~etion) should be sent, as well 18 other identifying documents, the deadline for
submission of applieatioaa, and any other relevant information.

161. At die ...... that the blprMllible OIiciail fPI'OOIlee an upcomiDa fiIiIIg
wiDdow for an auction .me. by Public Notice,. they ,.... also iDdi_ the availability of a bid
pack. to·.......,.... The bid packtae -.ufd id••1ily the specific steps to be taken ifthe
recipient wiah~ ~ pard. . .ia the ~. • IIICtioa,~ the fiIiDI of short"fo~and
oDS-form. '9PlieatiODI:=Comm~If the ncaptent wished to apply and partiCipate
in the auetlon, we propoM .. it file theap~ (_ any appIic:ablefee) 18 provided in
the ublic Notice and to bid at the same dme by iacludinl wri_ notice of the recipient's
~ to bid. The abort form. appIi<a&ioaI_ • pIOpOIed Notice of Intention. to Bid
(NDl)"11 would. be ,.t to .. address desipated bl the~ible Officials to be received no
tat« thaD • date indicated in the announcemeat.II We propose that date would be at least 60
days prior to the auction date.

169. The NIB should indicate clearly on the top of the first page the auction to which the
NIB relates. Assugested above, we propose that only one sealed bid per bidding party would

111 In order to meet our statutory deadline to coauneoce issuing PeS licenses and permits,
we may adopt an expedited schedule for our initial PeS auctions. We seek comment on the
absolute minimum nec:a1llY nota of an upcomq auction.

179 We seek OOl1lI8eDt on whether the burden of storing ~lic:ations might make it
appropriate to require long-form applications to be filed on microfIChe; as is done in the case
of cellular applications. .

110 We propose to permit applicants to submit NIBs in letter form pending adoption and
approval of the new form.

III Applications and NIBs that were received after the deadline would be returned.
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be lijlo~' in a sealed bid IUCtioft,la aad eachlUCtiort should have a separate sealed bid.113 As
part'of.~.NIB,~~•. bidder would alto pro,:ide to. the Res~nsible. Offici~s the n~e
of;the~'wbo WIll bebi~ 011 behalf of the apphcant, If the apphcant did not mtend to bid
pefsOlUlUy. ,lot

',j70, The.....ible Ofticials would review the short-form application and associated
documents to ensure that the application was acceptable for filing; lIS Application fee checks
would be deposited immediately. We would use existing rules to determine whether to return
fees in the event that applications are not acceptable for filing. 186

17I. If the Responsible Officials determine after review of the short-form applications
that more than one application is acceptable for filing and the prospective bidders are qualified
to bid, they would so announce in a Public Notice issued at least 45 days prior to the auction.117

~1'1 We propose that anyone foUnd to have submitted more than one bid for a single sealed
bidauctio,ll be immediately disqualified from that auction and possibly from all future auctions
as well. We request comment on this prophylactic measure.

183 In the case of a group bid, of course, there could be more than one bid per auction:
th~ group bid and a single sealed or oral bid for each individual license on which the bidder
wished to bid.

184. We propose that information on the identity of the bidder's agents not be made routinely
availa.ble to the public. S« 47 C.F.R. § 0.4S7(d). Some bidders' strategies may depend on
bidding through different agents in different auctions.

ISS We have proposed that short-form applications be required to meet a letter-perfect
standard in order to be accepted for filing and qualify the applicant to bid. We recognize that
applicants may petition the staff for reconsideration and subsequently seek review of any action
returmpg an application asilot acceptable for filing. We propose to rule on all petitions for
reconsi<;leration prior to the relevant auction. In the event that the staffs denial of a petition
is appealed, unless the full Commission has denied the appeal, the appella~t will be permitted
to participate conditionally in the auction. [f the staff grants a petition for reconsideration, the
applicant may participate notwithstanding a pending application for review filed by any other
person. We propose to err on the side of leniency and allow, so much as possible, potential
bidders to bid. If and when that bidder should win the auction, however, its application would
be subject to further Commission review and perhaps to petitions to deny as well. Since we
plan to keep the bidder's deposit if the petition to deny is successful or the winning bidder is
otherwise found to be unqualified, the incidence of frivolous or ill-considered applications
should be minimized. We request comment on this procedure and on any alternative procedures
we might use when decisions concerning acceptability of applications are challenged.

186 S= 47 C.F.R. § 1.1101, et.seQ.. and n. 90, .infri.

187 This would provide parties whose applications were not accepted for filing 30 days to
file petitions' for reconsideration and provide time for these petitions to be processed prior to
the auction. We seek comment on whether, in the context of auctions only, we should shorten
from 30 to IS days the period within which such petitions for reconsideration may be filed.
If we were to do so, then we would propose to announce auctions 7S days in advance, require
applications to be submitted 45 days in advance, and issue the Public Notice listing qualified
bidders 30 days in advance. ~ paras. 167-169 and note 185, infra. If only one or no
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The IlespoDtible Officials~ hold a preauction~ (at whidl bidcter .....ce would
be voluatary) if they d It DICeI.ary. On the clay of the auetioa. tilt bidder oriti..-.f'
wouhI.,,_at the .- at1.. two boun prior to tile MICti&*, thI ,Ii.,J.
notioe from the Commiaioll tIIat itsapplieatioJi is acceptIb.. tor filial .. .
idea.tifieation .of the=..that will attually be bicldiaa. If aatiafiect, «he .•.. ....• .. .'..
would allow the bi to .... that section of the auction room . for DI'eIIIIaIified
bidders"" Those bidden and those bidders only would receive abicldiaa·J*IdIe io·that they
could bid.

172. The ReIponJible Officials would conduct an oral auction in aceorcIIacewitb tile
procedures proposed ..lier. The auction would be'vWeotapedand~ to the publit, althouah
only prequalified biddera could bid. UDder our pnt.,ecI option, bIdden would have aIreaay
teDcIered their upfront paymeDtl to the CommilaioD. If, bowev.., we do not requite bidders to
tender their upfrants paymeotl in advance, the hip bidd. would be required to tum. over its
upfront,payment immediately" determination oftile hiP.bid for that ,particular HeeDS.e. 1# If

the Commission concIucIII that it it appropriate and IM'IICtica1 to require immodiate teIlder of an
IdditioDa1 payment equal to _ ditTerence bawe. iO percent. of the.. hiBb bid aDd the u.p.front
payment, the Responsible Oftidala would collect tIIIt,.,.., dec1are the Jqb. bidder the JUCtion
wiDDer, and conclude the auction.· We seek comment Oft the appropriate form of tile additiOD&1
paymeDt. It should be in a form that is quickly~le Iacf of high reliability <uu an
MIcIitional camer's check or checks, or perbIpI, in the fUture, an electronic t\mdS traDSfer).
FailUre to provide the full deposit at the auction would ~It in dismiuaJ ofthe winner's relev.t
app.·Ilieation(s) and the auctioneer would reopen the biddiaa to all remaining auction participants.
The high bidder determiaed by this proceuwllo teDdtn the requisite upfront and deposit
'}M'ymeotI it the .... wiDer. The wiDDer's ~I) made at theauetion would be
UDlDectiately deposited. 0aQe tile winner's depotit hal b-. verified, the Commission would then
refUnd (without interest) the upfront payments of the other bidders. The CommissiOn would then
iuue a·Public Notice IDIlCJUIlCiag the winDer(s) of tile lUCtion(s) and would send a letter to the
winner announcing itssta1Ul II tentative wiMer of the license.

173. A ......bid IUC&ion would funetioa similarly to the oral bidding process delcribed
Ibove with the followiDg ditT«ences. First, a Jelled bid envelope submitted shortly before the
lUCtion would contain a written statement of the amount bid for that auction. S.B para. 108,

applications are accepe.ble for filing, the auction would be cancelled, absent a subsequent
reconsideration action; _ note 91, iDfra.

"We envision, and propose, that bidden be allowed to bid through m:le bidding
age_tl, although only one agent may bid for a single bidder in each auction. . bidder or
its agent, however, and his or her associated bid, if a sealed bid auction, must have been
qualified by the RespoDSible Officials.

1. Although our preferred option, as described in paras. 102-109, is for bidders to tender
their upfront.payments in advance to the Commission, we also seek comment on only requiring
bidders to exhibit their upfront payment cashier's cbecks when they arrive for the auction.
Should we adopt this procecture, the Responsible OffICials would e~ine but not collect the
upfront payment cbeckI {'rior to admitting bidders to the auction premises. Because validation
of the upfront payment IS a critical step in the bidding process, we propose to employ third
party auditors to verify the fairness and accuracy of thIS process, at least in the begInning.
If these upfront payments were received and deposited earlier, there would be no need to show
these checks.
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..where we propoee to iIIioft of bids five days prior to the auction. We seek
comment on where tile bid e8VIIo,. -.w be kept prior to the auction. Second, on the
day of the auction, iDlteld of~ oral b_, the auctioneer would open the sealed envelopes
in public, with the entire~vi...... Prior to the opening of any bids, bidders would
have the opportunity to withdraw from the auction without penalty. At least two witnesses would
observe the auctioneer openiDathe bid envelopes and would verify the amount of the various
bids, all of which would be potted publicly. tllO The auctioneer would announce the name of the
high bidder and the amount bid. At that point, the high bidder would have to tender its 20
percent deposit to the Commission,191 or suffer dismissal, in which case the Commission would
k~ the high bidder's upfront payment if it had already been tendered and select the second
highest bidcfer. l92

174. The Commission would then review the entire application submitted by the auction
winner. The application will be processed in accordance with normal rules applicable to the
service under which the application was filed. l93 These would include, where applicable, the
filing ofpetitions to deny against the auction winner.194· As noted above, if the Commission were
unable to grant the auction winner's application, the government would nonetheless retain the
winner's deposit.

175. If the Commission granted the application, the grant would be conditioned upon
the winning bidder providing, within a short period, such as 41 days,19S a payment, via cashier's
checkl96 in an amount equal to the difference between the winning bid and the deposit. 197 Failure
to comply with this deadline would result in automatic dismissal of the application with loss of

1110 As an alternative, we seek comment on whether to disclose only the two highest bids
outstanding at any given time.

191 As· described above, under our preferred option, bidders would have already tendered
an upfront payment to the Commission, so the payment due from the high bidder at auction
time would be the difference between 20 percent of the high bid and the upfront payment._

l!U ~ paras. 120, 123~124 for a discussion of procedures for combinatorial bidding.

193 ~ paras. 97, 100, IJUD. We seek comment on whether any of our normal processing
rules should be modified in the context of auctions. For example, do any services have letter
perfect standards that may be inappropriate for the long-form applications in this context?

194 ~ paras. 110-112, mID for our discussion of alternative petition to deny filing
schedul~. We anticipate that this will be the point at which a licensee's qualifications or bona
fides would be subject to review and challenge. See also H. R. Rep. No. 103-lll at 258.

1" Parties may file petitions for reconsideration of a license grant or appeal to the courts
or the Commission may on its own motion reconsider the grant of "an application within 30
days after grant. s= 47 C.F.R. §§ 1.106, 1.108; 47 U.S.C. § 402. If license grants are made
under delegated authority, the Commission may review such grants on its own motion, 47
C.F.R. § 1.117, and applications for review may be filed.

196 In addition, in the future, we may permit electronic funds transfers for such payments.

1'17 A smaller or no payment would be due at this time by entities using installment
payments.

59



JI.--

the deposit.198 Petitions for reconsideration or applications for review of a license grant would not
stay the granting of the license. If on review, however, the court reversed the grant of the license,
the bid amount less any upfront payment and deposit would be returned to the applicant.
Alternatively,. we ask whether there might be circumstances where the Commission would be
required to return the full amount of the bid, including the deposit and upfront payment. l99 We
seek comment on this procedure.

CONCLUSION

176. With this rule making, we enter new and uncharted territory. We believe that the
competitive bidding process has the potential to improve significantly on the ways in which the
Commission has formerly awarded licenses, but only ifconducted skillfully and well. Due in part
to the extremely short time within which the Commission must implement this complex
legislation, it is unlikely that we have been able to prof<?se a solution to or even foresee every
possible problem or issue that could arise in.the compeutive bidding process. For that reason, it
IS more unportant than usual that commenters give serious and thoughtful consideration to the
issues we have raised and to bring to our attention those which we may have overlooked.

ReauJatoa Flexibility Act

177. An Initial Regulatory Flexibility Analysis is contained in the Appendix to this
Notice of Pro,posed Rule Makina. As required by Section 603 of the Regulatory Flexibility Act,
the Commission has prepared an Initial Regulatory Flexibility Analysis (IRFA) of the expected
impact on small entities of the proposals suggested in this document. The IRFA is set forth in
the ApPClDdix. Written public comments are requested on the IRFA. These comments must be
filed m accordance with the same filing deadlines as comments on the rest of the Notice, but
they must have a separate and distinct heading designating them as responses to the Initial
RogulatoryFlexibility Analysis. The Secretary shall send a copy of this Notice of PrQposed Rule
MMina including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy
of the Small Business Administration in accordance with paragraph 603(a) of the Regulatory
Flexibility Act. Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. § 601 et seg. (1981).

Ex Parte Rules - Non-Restricted Proceeding

178. This is a non-restricted notice and comment rule making proceeding. Ex Parte
presentations are permitted, except during the Sunshine Agenda period, provided they are
disclosed as provided in Commission rules. See generally 47 C.F.R. §§ 1.1202, 1.1203, and
I. 1206(a).

Comment Dates

179,. Pursuant to applicable procedures set forth in Sections 1.415 and 1.419 of the
Commission's Rules, 47. C.F.R. §§ 1.415 and 1.419, interested parties may file comments on or

198 We also seek comment on whether, rather than automatic dismissal of the application,
the Commission should retain some discretion in this area.

199 The Commission currently is unable to pay interest on upfront payments or deposits.
See note 100, ~.
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before Nqveqsber 10,1993, .. reply&:Ommeft" 011 or Nfore Nov__ 24, 1993.:lOO To file
forinally intbil proceediftl, you mUit file an orip_ ·four oopi. -01'" COftIMIlts, reply
comments, lIldaupportina~. Ifyou wapt"co-..iofter to receive. penonal &:OPY
of)'OUt CXJIDIDeatl, you m_ file • ori", p. niftecopill. You shouN ... COIIUIleats and
reply ~eatl to Of!iqe,of" Secretary, PidetalC~ Coa.-itIion, Wuhington,
DC 20554. Comments "Npll.&:nmellts will be &VIi.... forpua.Uc ~oil durina regular
bUlineu boun in theF.C.C.. ee Center of the , __ CommUDiCltionJ Commission,
roo1ll239, 1919 M Street, N.W., Wahinston, DC 2OSS4.1'he.eomPletetextofthe~ may
be Cued from the eom-.ion'. copy coftbCtOl', ...............·TralllGriptiOll Service, 1919
M _ Room 236, Washington, D.C. 20554,telephone (202) 857-3800.

OrdcjDa CleM

180. lsauanceofthiI~ ProJ!AMd'" ~ i.lUthorized under the Omnibus
B$rllecollCiliationActofl~~L.No. 1030066, ~ . " SecUOIl6002, ...d Sections 4(i),
30 1), 3030), and 309(r) of the CommunicatiOR$ Act of )934, as amended, 47 U.S.C. §§ )54(i),
3 i), 3030), and 309(r).

Cmtr;tr...,
181. For further iJlformltion concerning this proceeding, contact Toni Simmons, Office

of Plana and Policy, (202) 653-5940.

FE.DERAL~9~.~.C.. A:IONS COMMISSION·u. .'.~ 'L:':,
WI F. CaIOri
Adi., Secretary

:lOO In order to ~ considered in this proceeding. aU prev~ly filed comments # r¢garding .
auctions should be resubmitt¢d. In addition. all prevlQUSly,.filtdpetitions for rule making
concerning competitive biddina that the petitioners believe have not been mooted by this
proceeding should be refiled in order to ~ considered.
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APPENDIX

"As .~ired by. s.tiora603of the RcaulatorY Flexibility Act, the Commission has
pr~¢<l, .~ InitiJi ~I~. FI~ibil~ Afti[ytia (IFRA) of th~ expect~ impact on small
entitles of the propouJi corttaiftedln this NPRM. We request wntten pubhc comment on the
IRFA, which follows. Comments must have a separate and distinct heading designating them as
responses to the IFRA and must be filed by the comment deadlines provided above.

A. Reuoa for Actio••

(i). This rule making proceeding is initiated to obtain comment regarding the
implementation of a new Sections309(i) and 309(j) of the Communications Act, as amended by
the Omnibus Budget Reconciliation Act of 1993 (Budget Act).

B. Objectives.

(ii). The Commission seeks to implement changes to the Communications Act that,
inter alia. provide the Commission with the authority to conduct auctions of electromagnetic
spectrum, limit the Commission's authority to conduct lotteries and require certain anti­
trafficking requirements in the context of lotteries. The Budget Act requires the Commission to
complete this proceeding within 210 days of its enactment, or March 8, 1993.

C. Legal Basis.

(iii). The NPRM is authorized under the omnibus Budget Reconciliation Act of
1993, Pub. L. No, 103-66, Title VI, Section 6002, and Sections 2(a), 4(i), 303(r), 309(i) and
3090) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 152(a), 154(i), 303(r),
309(i) and 3090).

D. Reporting, Recordkeeping and Other Compliance Requirements.

(iv). The proposals under consideration in this NPRM include the possibility of
new reporting and recordkeeping requirements for a number of small business entities.

E. Federal Rules Which Overlap, Duplicate or Conflict With These Rules.

(v). None.

F. Description, Potential Impact, and Number of Small Entities Involved.

(vi). The rule changes proposed in this proceeding could affect small businesses
if they have mutually exclusive applications for initial licenses or permits for a particular radio
service accepted for filing by the Commission where the Commission has determined that, under
Section 309(j), the particular spectrum is subject to competitive bidding. The NPRM proposes
that mutually exclusive applications for licenses or permits in such radio services would be
resolved by a system of competitive bidding rather than a system of random selection. In
addition, the NPRM proposes certain antitrafficking requirements in the context of lotteries. After
evaluating the comments in this proceeding, the Commission will further examine the impact of
any rule changes on small entities and set forth our findings in the Final Regulatory Flexibility
Analysis.
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G. Any Sialliftcaat Altenadves Mini..blRl tile Impact on S.all Entities Consistent
with the Stated Objectives.

(vii). The NPIlM proposes certain mechanillDs of preferential treatment fot small
busm-, among other entities, to ensure economic opportunity, such as favorable finlllciftgor .
tax certificates.
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Separate Statement

of

ca..i..ioner Andrew C. Barrett

Re: Dlpl_ntat1oa of lectioa 309(j) of the COBIlUnication. Act:
Competitive Bickliag.

This comprehensive notice of proposed rulemaking develops a
variety of options for licensing commercial mobile se~vices through
competitive bidding. By necessity, the item must address the
various intricacies and complexities of conducting an auction for
various classes of commercial mobile services. I believe this
Notice raises the proper questions in order to develop a full
record for rules that will govern the competitive bidding of
commercial mobile licenses. The questions in this notice highlight
the interrelationship between implementing a competitive bidding
scheme and fulfilling important public policy objectives under the
Communications Act. I write separately to express my concern over
the additional overlay of complexity contemplated by this item with
respect to Personal Communications Services (PCS). Specifically,
I am concerned about two aspects of this Notice as it pertains to
PCS.

First, the item contemplates various schemes that are likely
to enhance market aggregation schemes through group bidding. I am
in favor of group bidding that could aggregate MTA's into
nationwide licenses. Whether as a part of a consortia, or as
individua;l entities bidding for an MTA license, the players in this
context are likely to be equipped with sufficient resources. Thus
my concern with respect to anticompetitive effects from group
bidding by a small number of dominant players is mitigated by their
ability to fully compete against each other for resources and
capital. 1 , I am more concerned about the potential abuses from a
group bidding process in smaller markets such as the BTAs. This
becomes especially problematic when spectrum is reserved for small
business and rural telephone company participation. In this

1 As I noted in my dissent to the PCS Second Report and
Order, I would prefer three MTA licenses in this context, in order
to ensure that more than the typical large telecommunications
companies (i. e . interexchange carriers and the LECs) have an
opportunity from the start to provide interoperable, viable
competitive choices across the country. Under the current duopoly
scheme for MTAs, I continue to be concerned that interexchange
carriers and the LECs will be the dominant players in these
licenses under a competitive bidding scenario. See In Re:
Amendment of the Commission I s Rules to Establish New Personal
Communications Services, Second Report and Order, Gen. Dkt. No. 90­
314 (September 23, 1993) (Barrett, A. dissenting) at 3.
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conte~t, _11 individual compani.s may find themselves unabl~ to
obtain a license through the competitive bidding proce•••a long
as there is a group bid that can always exceed the rel.ative
resources of individual small companies. While I understand that
aggregation sche... are important, I am not sure that "the playing
field is nece.aarily equal where individual small businesaes are
forced in a "de facto" manner to joi~.consortia in or~r to have
any chance of obtaining a license through competitive bidding. It
seems to me that public policy concerns for small business would
provide a more equitable playing field in order to ensure a diverse
source of participants who can win a competitive bid. By allowing
group bids in the spectrum that might be reserved for small
businesses, .I am concerned that large interexc~nge carriers could
stand behind the scenes, finance their selected small business
throughout an area, and control a vaat majority if not the entire
number of spectrum bids for those licenaes. If the intent of any
reserved block for amall businesses is to provide a variety of
bidding opportunities on a relatively "equal playing field", I
believe uncontr.olled group bidding in these blocks may invite
strategies that undermine this goal. Thus, I hope that various
small business and rural telephone interests will address this
issue thoroughly in the Notice. I dO not want to see these groups
effectively eliminated from the bidding process simply because they
do not form large enough groups with deep poc\et financiers. I look
forward to reviewing comments on this issue.

Second, I continue to be concerned about the additional
complexity of aggregating several 10 MHz slivers of spectrum in
order to get to a point where one can start a viable, economic PCS
service. Given the lack of record on the economic viability of the
10 MHz PCS spectrum slivers above 2 GHz, I am concerned that
bidders will be required to bid for at least two 10 MHz licenses
before they can start any PCS service that will provide at least
70-80' coverage of BTAB in major markets. To the extent some of
the individual 10 MHz allocations only provide coverage of 15-30\'
of an entire like Chicago, Los Angeles or Dallas, I am concerned
that we have forced entities to bid for at least 2 licenses before

2 I also encourage commenters to provide the Commission with
various incentive proposals for including rural telephone companies
and small businesses, including minority and women-owned
businesses, in the ownership and operational structure of any
consortia that bids for MTA licenses. Such incentives could
include a percentage of deferred payment on a bid, tax certificates
for the consortia investors, or enhanced credits on a bid. Given
the likely strength of the broadband MTA licenses relative to the
5 other smaller BTA licenses, I wish to encourage inclusion of a
diverse variety of parties in the ownership and operation of these
MTA entities.

2
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they can start a viable PCS service. 3 Thus, while I am generally
supportive of aggregation schemes across geographic areas (i.e.
BTA's to MTA's or MTA's to nationwide), I continue to question the
merit of requiring entities to aggregate across 10 Mhz spectrum
licenses above 2 GHz in order to obtain a viable economic PCS
license. This additional level of complexity, even in the auction
context, appears to be an additional, unnecessary transaction cost,
and cr~ates the potential for uneconomic licenses from the start.
I continue to believe these licenses should be offered in 20 MHz
increments in order to provide viable, economic PCS opportunities
from the start. Thus, I hope commenters, including small business
and rural telephone companies, will address the interrelationship
of the PCS order with the spectrum aggregation schemes contemplated
by this Notice. s

I look forward to comments in this docket. I am interested
in reviewing comments on the various issues raised by the Notice.
Commenters should address the manner in which the attribution
limits adopted in the PCS order for cellular and PCS licenses,
effects the ability to bid in group licenses or as individuals.
I also am concerned that the Commission receives appropriate
consultation and advice on how to correctly conduct competitive
bidding for commercial mobile services. Thus, parties who have
experience in valuation of spectrum and competitive bidding
processes are encouraged to participate in this record.

3 See In Re: Amendment of the Commission's Rules to Establish
New Personal Communications Services, Second Report and Order, Gen.
Dkt. No. 90-314 (September 23, 1993) (Commissioner Barrett,
Dissenting Statement) at pp. 8, 9, n 15, n 16.

of In addition, equipment availability
interoperability standards will continue to be
dilemma under this scheme.

and service
a significant

5 In addition, those entities desiring to aggregate 40 MHz
should note the equipment and technical interoperability problems
of aggregating across bands above and below 2 GHz.
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