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)
In the Matter of the Application of )

)
GAF BROADCASTING COMPANY, INC., )

)
For Renewal of License of Station )
WNCN (FM), New York, New York )

)
......................................................................................, ..... }

)
In the Matter of the Application of )

)
CLASS ENTERTAINMENT AND )
COMMUNICAnONS, L.P. )

)
For a Construction Permit for a New FM Station}
on 104.3 MHz at New York, New York )

)
........................" )

To: The Review Board

ApPEAL OF LISTENERS' GUILD, INC.

L1STENERS' GUILD, INC. ("Guild"), by its attorney, David M. Rice, hereby

appeals, pursuant to 47 C.F.R. § 1.302 (a), from the Memorandum Opinion and

Order of Administrative Law Judge Joseph Chachkin ("ALJ"), released

September 17, 1993 (FCC 93M·593) ("Order"), which, inter alia, conditionally

granted the application of GAF Broadcasting Company, Inc. (uGAF") for

renewal of the license of station WNCN (FM), New York, New York, and

terminated the above-captioned hearing proceeding. A timely Notice 01 Appeal

pursuant to 47 C.F.R. § 1.302 (b) was filed by the Guild on September 27, 1993.



.

This Appeal is being filed as a protective measure to ensure that the rights of

the Guild are preserved.

THE GUILD'S RIGHT TO ApPEAL

The Guild recognizes that 47 C.F.R. § 1.302 (a) provides that "If the

Presiding Officer's ruling terminates a hearing proceeding, any party to the

proceeding, as a matter of right,1 may file an appeal ...." (emphasis added), and

that prior decisions in this proceeding have denied the Guild party status in

the hearing proceeding.2 However, the Guild is seeking review of said

decisions before the Commission and in the Court of Appeals for the District

of Columbia Circuit,3 and has again asked the Review Board, on the basis of

newly discovered evidence, to grant it party status. The filing of this Appeal is

intended to preserve the Guild's right to obtain review of the Order in the

event that it is ultimately held to be entitled to, or is otherwise granted, status

as a party to the hearing proceeding.

1. To the extent that the Review Board may, as a matter of discretion, entertain an appeal
other than one brought by a party to the hearing proceeding, the Guild requests that the
present Appeal be so entertained - at least for the purpose, as more fully explained
below, of ensuring that the Guild's rights are preserved in the event that its challenge
to one or morc prior rulings in this case are ultimately sustained by the Commission or
the Court of Appeals.

2. Hearing Designation Order, No. DA 93-226 (released Mar. 15, 1993) ("HDO"),
reconsideration denied, Memorandum Opinion and Order, FCC 93-385 (released Aug. 16,
1993) ("Reconsideration Order"), appeal pending sub nom. Listeners' Guild, Inc. v. FCC, No.
93-1618 (D.C. Cir. fHed Sept. 14, 1993), review pending sub nom. Listeners' Guild, Inc. v.
FCC, No. 93-1687 (D.C. Cir. filed Oct. 14, 1993); Memorandum Opinion and Order, FCC
93M-360 (released June 15, 1993) (Chachkin, AL]), appeal denied, Memorandum Opinion
and Order, FCC 93R-50 (released Sept. 13, 1993) (Rev. Bd.), Application for Review
pending (filed Oct. 12, 1993).

3. See note 2, supra.
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THE MERITS OF THIS ApPEAL

The Order was premised upon a number of prior rulings and upon actions

by various parties to the proceeding, the combined effect of which was to

eliminate all competing applications to GAF's renewal application for

WNCN (FM) as well as to leave "no pending qualification issues against

GAF." Order, at I, para. 2. The Guild, however, continues to challenge several

adverse rulings that not only denied it party status, but also refused to

designate for hearing a number of issues raised by the Guild.4 The filing of

this Appeal is intended to preserve the Guild's objections to the Order in the

event that one or more of the issues it has sought to raise is ultimately

designated for hearing.

Moreover, the Guild's pending Motion to Enlarge Issues and Petition for

Intervention, both filed October 8, 1993, ask the Review Board, on the basis of

newly-discovered evidence, to reopen the hearing proceeding, to designate

several proposed issues for hearing therein, and to admit the Guild to party

status in connection therewith. The Guild respectfully submits that, for the

reasons set forth in said pleadings, the relief requested therein should be

granted, and that, in conjunction therewith, this Appeal should be granted.

THE BASIS OF THIS APPEAL

The principal basis of this Appeal is that prior decisions upon which the

Order was premised were erroneous and are being reviewed by the

Commission and/or the Court of Appeals. This Appeal thus relies exclusively

4. See note 2, supra.
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upon the facts alleged and the issues raised in the Guild's prior pleadings

herein. Accordingly, rather than burden the Review Board with a repetitious

recitation of those facts and issues, the Guild respectfully calls such prior

pleadings5 to the Board's attention and incorporates them herein by reference

to the extent that they contend that the Guild should have been (or should be)

granted status as a party to the hearing and/or that issues raised by the Guild

should have been (or should be) designated for hearing.

CONCLUSION

For the reasons set forth herein and in the Guild's prior pleadings, the

Order should be reversed, the hearing should be reopened, the Guild should

be made a party thereto, and the issues raised by the Guild should be

designated for hearing therein.

Dated: October 18, 1993
Respectfully submitted,

David M. Rice
One Old Country Road - Suite 400
Carle Place, New York 11514
(516) 747-7979

Attorney for Listeners' Guild, Inc.

5. A listing of the Guild's relevant substantive pleadings is annexed as Attachment A
hereto.
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RECEIVED FROM

PRIOR PLEADINGS FILED BY LISTENERS' GUILD, INC.

• Petition to Deny, filed May 1, 1991.

• Reply to Opposition to Petition to Deny, filed August 21, 1991.

• Petition for Reconsideration, filed April 14, 1993.

• Petition for Intervention, filed April 19, 1993.

• Motion to Enlarge Issues, filed Apri119, 1993.

• Consolidated Reply to Oppositions to Petition for Reconsideration,
filed May 17, 1993.

• Consolidated Reply to Oppositions to Petition for Intervention, filed
May 17, 1993.

• Consolidated Reply to Oppositions to Motion to Enlarge Issues, filed
May 17, 1993.

• Appeal of Listeners' Guild, Inc., filed June 22, 1993.

• Petition for Intervention, filed October 8, 1993.

• Motion to Enlarge Issues, filed October 8, 1993.

• Application for Review, filed October 12, 1993

ATTACHMENT A
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CERTIFICATE OF SERYICE

I, DAVID M. RICE, hereby certify that the foregoing "ApPEAL OF LISTENERS'

GUILD, INC. II was served this 18th day of October, 1993, by mailing a true copy

thereof by United States first class mail, postage prepaid, to each of the

following:

Gary Schonman, Esq.
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N .W. - Room 7212
Washington, D.C. 20554

Glenn A. Wolfe, Chief
EEO Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W. - 7218
Washington, D.C. 20554

Aaron I. Fleischman, Esq.
Fleischman &. Walsh
1400 Sixteenth Street, N.W.
Washington, D.C. 20036

David Honig, Esq.
1800 N.W. 187th Street
Miami, Florida 33056

Morton L. Berfield, Esq.
Cohen and Berfield, P.C.
1129 Twentieth Street, N.W.
Washington, D.C. 20036

David M. Rice
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