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I IWTROBDUCTION

i, This Sevond Benont sad Order adopts rules 1o unplewent Section 12 of the Cable
Television Consumer Profection and Competition Ao of 1992 (71992 Oable Aut™y, which
adds 3 new Section $18 o the Communiostions Act of 1934 governing agreements between
cable oporators - o ather muliichaanel video progravunny distriiagors - and the
programming services they distribuie Ssction 816 i intended o prevers cable systerss and

" Catde Teiovision Consumer Protestion and Competition Aot of 1992, Pub. L. Moo 102-383, 106 S (1992).
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other multichanned video programming distcibutors {“maltichannel distributors”y from taking
wnddue advantage of progromming vendors twough varioos practices, including coercing
vEndors vo gran ownership neress o exclusive disritusion rights 1o multichanng!
disteibutors s exchangs for carviage oo thelr systems.  As we have developed regulations
pertsiuing 10 program aooess and Laf{mg@ agreements in this procesding, we have

sadeavored w serve the congressions! inlent © prohibi unfair v antic wn;}efmw #otiong
without restesining the amount of mubtichanne} pmgmmzzmg avaitable by prechading
legitimate business proctices comunon 1o & Competitive marketplase. Therefore, the
m;;%ams,mzzzﬁ rutey for program carviage sgrectnents thal we adopt are imended 1o prohibis
those sctivities specified by Congress in the statute without unduly imertering with leghtimae
negotiating practives between multichaneed video progranuming distributors and programming
vendors. &g a result, in this ref:i Revort and Oder, we adopt general nues that are
comsisient with the statuie’s »,gafx;z % ymhzbzimm, regarding aopons between distributors and
prograrn vendors in forming grz;yﬁm carviaps agreements, and we will endorce these
regulations through 2 process thay will focus on the specific facts pertaining o each
zi&gﬁimmz

., BAUKGRUIND

2. When deafing the 1992 Cable Aoy, Congress was concerned et noreased horizontal
sonessirstion and vertical imgration i the calle wdustyy have weaieﬁ an mbatance of
power berwesn cable nperstors snd program vendors, Spevifically, ¢ Congress concluded that
vertically ntepraied cable operadors have e incentive amd abilly o vy abfiliased
programmmers over wmaffisted programeners with respect o granting Sarviags on el
systemns, Lable operators or programmers that compete with the venically integrated sntitios
msy suffer hany uw the extent that they do no receive wach favorable tenms® Congress alss
found thet some cuble opersiors have reguired certaln non-sffitisted program vemlons o
grant exchusive righs 1o programuming, 2 fosncial interest in the pmﬁmmmmﬁ, oF SOme
other sddittons! considerstion »s 2 condition of carviage on te cable system.”

3. ﬁw progrom sucess provisions of the 1992 Cable Aot discussed in the “iret Reoort and
Onder® primanty restrict the sutivities of vertically integrsted progranuning vendors with
respect 1 cable operators and other multichenne! programeming distributors.  Section 616
vestricns the activities of cable operators and other multichnnmel prograsuning distributors
swhen desling with progromming vendors.

4. Specifically, bSection 416 mc;mwg the Commission 10 adopt regulations that prevest a
mpsitichannel distributor from: (1) requiring 2 programsing vendor o provide it with g
fimncial imerest in the programming service as a condition of carrying the program service
on s systerm; (2 cogroung 2 programming vendor to provide 1 with exclusive rights a3 8
condition of cartiags, from regstigting agsivet such a vendor for fatling to prov e exclusive
vights: or (3) engeging o comduet tha discrisinaies on the basis of affiliation of vendors in
the sslection, rerms or conditions for carriage of video programning.  In addition, the
statuie specifies procedures the Commission st sdopt for buplementation of the above
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provisions, inchuding cxpedited review of complaing made by 3 programming vensior and
assessment of sppropriate penslties for violation of the carriage sgreemen mim #5 weld ag
for the filing of frived fengs svi:;z;m& In our Motioe of Proposed Rolemaking” the Commission
sought comment on spevific practioss thae i showld probibit, 2 well as oa 4;3;3&;;;;;,;;4;
mm?iamz procedures for addressing altegations of conduct that vivlates our implementing
regulstions,

0 DMPLEMENTATION OF CARRIAGE AGREEMENT PROVISIONS

5. Beetion 616{ak 1) of the 1992 Cable Act provides that thy Commission must sdop rules
16 PrEvEnt a cabie operator or other multichannst disiribuior from mqmmg, {inangisl
Herest D3 pYOgYRM Srvile 49 a condition for covriage o the operstor's systems, Given
thuy the statate does not meobibit multichanne) dstributors from hobding 2 Doancial injerest
4 prograpuning service, fhe Plotive stated thet ¥ may mot abaeys be clear whether 2 coble
operstor has “reguired” the programming vendor o provide » Dnoncisl ingerest 25 8
condition of carrying » particular programming service.  Therefore, we sought comment on
the factors we shoul e} wig 1o determine whether such 2 requirement for carniage has
oppurred.

#. Second, Section S18(s2) disects the Commission 1o adop rules that prohibit 4 cable
operator or other multichanne! distribuior from copring 2 video programming vendor (o
provide, and from retalisting againgt such 2 vendor for failing o provide, sxclusive rights
against other yultichanne! video programming dlewriboiors as a condition of carriage. In thix
regard, we wmi’ﬁ comamery on (1) the wypes of smg*zzim mai shouid constitute mbiciz of
cosrcion; (3} how we might distinguish becween “coproicon” and mgc&mimn’* and {33
ov%mhxz:r our uplanenting rules fr Section 616 might prechude as “cosrcion” coptain

mvsatly acceptable arangenments tha would otherwise comply with Section 628, Further, |
the statute clearty siates that exchusive arrangoments may ot other than a5 2 condition of
carriage. Therefors, we she sought conynent on pur iterpreiation that Section 616 doey
oot prohibit exclasive arrangements, but that Section 616 must be read wyether with Sevtion
HLAC. which prechudes cerigin exclusive arrangements and establishes standards for
determsning whethey othey explusive contracts are in the public interess,

7. Third, Section 616003} provides that the pew rales must prevent o multichannet
distritaster from engagiog in conduct that onressongbly restraing the ghility of an wnatfiliated
video programmning vendor i compete fuirly, by ﬁizsmmzmimg i video progranuming
distribetion on the basis of affiliaton or nomaffiliation of vendors i the selection, terms or
conditions for carviage of video progranuning. In the Mouice, we sought commenyt on g
t;:seui"z;. conduct that we should consider a vinlstion of this section, Wo also proposed thet
an "wraffiliated video programming vendor” would be g video progranuming vendor or
service in which the multichannel distribuior dous not have an sitributabde mterest, which
could be dﬁfmmi by the broadosst sttribution oriteria of Section 73,3588 of e
Commission’s Rules. In addition, we observad that Section 816(a)(3) prohibits multichannel
distributors from "disoriminating in video programuming distributinn on the hasis of
afftiiation or nonsffiliation of vendors.”  We stated our belief that s practice of
discriminating in the content of carriage agresments nvolves different activides than those
discussed with respect 1o Section 628 regarding programming aocess, and we sought
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copmmneg o how we should define "discrbunination” i the conteyr of Section 5188

Comunenis

eval Tosues, Severad commenters raise peneral isnes regarding the carriage
sioms of Section 616, MPAA wates that the intent of Rection 616 is o
prsure that 1o cable operator or multichanned distribastor can demand pwiership miﬁféf&ib ¥
exchusive rights in programming sorvices in eachange for werrians Farthermors, MPA,
srgues that Congress sought 1o provent disributors from dlseriminsting in teging of wafrzaﬁs,
against programening services in which the operator Bas no cwnerdhip imerest” Therefors,
MPAA claimy that the stanste clearly prosoribes covrcive and discriminatory conducy, snd
that the Commission's rules must dlsconrage such practices angd provide effective remedies.
To the extent tat & s nelther possible nor nocessary for the mles 1o define every type of
conduct that could evidence coerved or teguired convessions, MPAA and Time Warner
suggest rules wsing generic language. perhaps amplified by Hustrative examples in noies
4@@@%{2& to the tales, that may be nvoked by individusl mmp?amft o5 & casg-hy-case
hasis.” MPAA alse contends the the Commission should interpret the congressions] intent

mgarding th "érmge: agm&mmg provisions of Section 516 independently of the intert of the
program mzwzm&, of Beotion 628, sspecislly conceming the respevtive siandards
concerning exclusivity.” Similarly, Viscom believes that e competitive problems targeted

By Section 616 are more pervasive than the poiram Ay isspes addressed in Section A28,
and thos ffz»amim dﬁit@:mm andd more stringent standerds.”

9, Alternatively, seversd pasties observe that Section 618 does not prohibi
é&ﬁm&ﬁmm from a&smmﬁng fioanial interesty or mz:imm%:& vights, but instead addrosses
"posrcive” mmﬁmi and ¢ zmz‘msmz&%ﬁ& restrains” by distribmors, for which direct evidenve
iz available ¥ These parties this sssen that the Comnistion’s implementing rules should
oaby veach condust thet is bevomd the normad course of negetistions.  Fardermore,
Continertal belivves that zmg:szzsztzm of remedies ander Section 816, if not subdedt 0
sufficient Hmits, may force disuribotors 1o make carrisge decisions based on an expectstion

* We note thir with reepent to Siewe corviage agrseeenl rdes, e Houee Report indicaes that "the term
‘Sivorimination’ 45 o be distingoished from how i termeds weed ln connsttion with actions by coramon carriers
suhioes o title 38 of the Communications AL The House Bepurt farther provides that the Comsaiseion 15 10 dofing
Slserivdroation with respest o e sateasive body of law wldosing ézsrmmnz}xm w0 Hormsd business practioes.
Howse Repont m 110, We sougle comment on e spproprive inrpretation of this bapsugs, pREtic ui.;riy with
APt i {%:ﬁ%iagymg standards for demtifving ai’mzsmwazawz governmd by Sections 810 and 628,
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"‘%ﬁ&iyﬁ carriage  repected, rather than

‘é“ s subh sec;f:z?w@ ﬁm:zmmai aEQUES
should
# s w?zf:fim 4 pgmmﬁar {;rxsgmmmmg
service bas the experience and 7 Morepver, DHsvovery shserves that
most program carriage de 5 arﬁ mz&i% i t?ze imgé fevel by muanagers of mndividugl
ay%ismz«, miwr iimzz czt # mz,--wmi oy mzmm;i Emezi %:;*g WIRTS s:f% "sfi%{}x As # rmzis

mm i aha Eii"i%i‘i{fﬁ of wen
gitow disrribuiory o

iﬁv

speuific prohibitions 2 ;sms:gsgfm ggamsz
sttemnis by o ui\sf,iibiﬁﬁ}' R R MPAA, for
a:mmpic: argues that, o Sectine ,vif»f,- Sechon bié eim:s s :es:gmrv the
onmmission i "spe zf@ ;*mxwﬁar conduct ﬁm s probibited,” so that adopting genery vules
would be sutficien w by with the siute, mthier then attompling © delinesie spepific
behaviar that would nstinste "eoercion”.” Siosbady, Yiscom states that although
woercion” may wlude more than explicht threats or overt inthmidation, he Commigsion
shuuld recognize tha meny negotisting impasses wre ool actionable under Section 616.°
MPAA cues that expmples of sotivity thet muy ivelve cosrcion are useful as guided by
i :ﬁusm experipnos, anl suggests several indicators fu syshugting complaints, g uding:
refisals 10 CarEy 8 SErVIDg on leTmy m{ﬁ conditions that are reasonable or standard in the
v for comgmeable programming: (2} patterns of conduct during the course of dealmg
berween the ;:as,m@s, 31 market dominane by 3 dligiributnr obtaining exchusivity or
owngrship, or the abserce of a vomparable altermative distributor; amd (4) the agmmg of
sgresment o Hinascisl mm wis o exchusivity relgiive 1o the agreement o Carriage.

13, Alwmromively, seversl parties sugpest 8 f‘ifsmg ‘wogrcion” g5 marrowly a5 possible
11 order 0 avold fome the discussion of exclusvity a1 cownership i aggressive, goods
faith negauiations, ««zﬁsgmz 3 the constrains of Section 6287 Accordingly. these partins
recomrend viewing Troercion” 8y vonducy that i oot masonably considered good-faith
negoliaton, of thar amoums o the exertion of presswre bevond mere negotiation I order
o allow for aggressive nepotistions on carvisge snd other R, TOL suggests that the
zz’;‘;piemmzmg rales teguine that complainty 'ziéegmg poercion” demonsivate expdivit threals
Wy g distribotor, stating that such practices gre argusbly apalpgous to antitrust standards
regarding tying and me,imwe deating. ™ In addition, iabiz:v;swn et 3}, reconunend 2 three-
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part test for wWenifying "coercion” or retalistory conduct, Involving: (1) the plausibitity of
cosrcion, especislly with respect 10 sumblished or powerful program venders; (2) gg&&zhx
facts of coercion; and (3 allesed Yacts thas the condunt ba casomably strained the
vendor’s shility w compere forly.” Cablevision Justifies such s standard by observing thas
cable agwmmre rarely consider dropping established services in negotiations, and cable
operators often provide nonaronetery “value” in exchange for e%{:imm{v - suh a%
placenmt, carriage, or other mmmz%mmzs - that could rebut the slaim of coercion.

12, Inoresponse, MPAA f;iam;», that TCL provides no valid support for ity proposat
that 2 zm:;img of "eogmion” nust requive evidence of explich tirests, stating that the
provistons eaablished by Congress in Section &18 2iffer from the antirost sandards
referenced by TCI dus 1o the absence of an slernative muliichanned video progrsmuming
digtribusor. ™ Forthenmore, MPAA argues thet covroed exclusivity i prohibited by Sectdon
816, even if the Commission would find noneotrced exchusivity o be in the public interest
wiwder the standwrds set fonth in Section §28. TUT states that it agrees with 3 case-by-case
application of the implementing regulations for Section 616 in onder 1w allow for a&gmmw
mrrket mgc;zmmﬁs, but observes that MPAA's indicla are ofien wrelated fo coercion.”

13 Another spmzi'xz: statwiory provision is set fonh in Section 818633}, which
probibits 4 diseribator from "engaging in conduet the effect of which s 1w unreasonably
restrain the ability of an unaffilistod video programaing vendor w compete fairly by
discrimingting in video progrunming diniribution o ihe basis of affilistion or ponaffiliation
i the seleciion, woms, or condiitions of carnlage.” MPAA recopmends that the Commission
sonsider several criteris for 4 g favie showing of such discebnimion, such & {8 &
refusal 1 carty an uneffiliated wrvine ¢ without reasonuble e 3@szzﬁzamm {hy
assignment of zwmﬁmmiy infericr vhannel positioning, or vther type of maccessibiliey 0
subscribers, a5 wmpmsi 0 competing sffibsted servives adided  the system during the
same e period; (0 unwillingness 1o engege in promotional support, Lonperative
sdvertising, or other similar sctivity performed for comparable sffilined services, withowt 3
rengonble business ustification; {dy willingress w sell subsoriber Hote and addresses and
other dats sseful in promotions] activity miy to affilisted programemery; (2} excluding
waaftilismd pmgmmmmg services from mention in spanddard prosentations gm&mmi
subscribers, when sfftliated ssrvices are mamed; (6 requiring thar unaililiated services waive
rights st walved by any comparable affilisted or unsftilisted service; (g} higher monthly
payments to affitiated services fan to comparsble unalfiliaed services withomt reasonable
business fustification; (h) maposing more onprous echmivel quality stenderds or requirsments
o a wnaffilisted sevvics; and {3} refusing © include 8 nopaffiliated service in comparable
discount packages o those in which comparable alfilipted services am offered © subacribers,
without 2 reasonsble business justificstion. % Yiacom alse sgrees that discrimingtion in the
comext of carriage agreements involves differens actvities from those discussed under
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Section 628 regurding program aoezes.” Other parties recommend tha the Commission
marrewly construe e prohibiton 3 st diserimination by favoring an “aifiliaeed” vendor,
$t 23% @ gvags} zjz@g{m aging MBSO from making fevorable deals with DYOZram services in
wally, Continenal reoomumends using the same factors Heted
_ - i 3 dignibutor’s different neatment of variows g;mgram
vemim*% mc%zzémg s sllowance for sonsidering  wreditworthiness, offering of service,
financial stability, chamcwy, aod techoiosl qualiy.”

Discussion

i4, In implementing the provisions of Section 616, we helleve that our regnlations must
strike o bolance that oot ouly g}w&mbas behavior profubited by the specific fanguage of the

tutute, but also preserves e ability of atfected parties jo engaye in logitinate, agprossive
negotiations.  Becsuse the statute does nor probibit distribators from scquiring exclusivity
rights or financiad intorests from programmung vendors, we believe that resclution of Section
&1 wmgiamia will necessarily foous on the speific facts pertaining 1o each negotiation. amd
the maaner in which consin ﬁgﬁms were oitained, in order 1o determvine whether 2 violation
has, i fact, ocourred. ﬁag,wrﬁ%mgﬁyy we adopt gensral rales that are comsistent with the
stamate's specific prohibitions regarding actions between distributors and program verﬁwx in
formding propram corrisge aprcemens.  With respect w the prohibitons set forth in Section
BB 1), we will idemidy xgsemﬁ&; behavior that constinutes “cosrcion” and
“diserimingtion” as we reenlve pantboular Section 818 complaings, because the practicss at
igsue will necessarily involve behevior that must be evalusted within the comext of specific
facts pertaining 0 gach nepotiation. I addition, we observe that Section 616X 3) prohibily
oy that conducy “the effect of which s 1o vareasombly resirain the ablity of 85
wraffitisted video programming vesdor w compete fanly, “ Thus, the myprlementing
regulations for Section 616 will reguire that any mmgimam stieging & viclation of Sertion
£166233) must dermonstrate that the effect of the conduct that prompts the complaint 5 10
unreasonably restrain the shility of the complsinant o compste fairly.

18, We beliove that this spproach complies with the expressed congressional ment of the
program acoess and cwrrisge agreement provisions of the 1991 Ceble Act, by preserving the
legitimate sspects of negotiabons for mubichsnnel viden ymgrsmmmg that result in greawy
avaiability of programdng 1o the muliuchannel video mzarketg}iam Indeed, we helieve
that these r&guiamm witl follow the samte’s direstive o “rely on the marketplace, o the
maximpm exwent feasible, 10 schieve greater avallability” of the relevant prograraming. .
We emphasize that thiv spposch remains congistent with our chjective of serving “the
congressional intent 1o prohibi unfsir and anticompetitive actions without restrgining the
amnours of muitchsnned programming available by precluding legitimate busingss practices
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comgnon 10 & compsthive masketplice. "” Furthermors, s sugeested in the N tie, the
flexibility that is inherent in this appwoach Wil be dmportant in our overall sfor o resolve
both carrlage agreement and program avcess complains, 50 thet our boplementing rules for
Bection 616 do not prectude 28 “oosrcion” any owmally acceptable srmangements that would
otbwerwise comply with the program socess provisions of Section 828.% We remind vendors
sk distriburors, however, that our program scoess regulations prohibit exclusivity in sreas
umserved by s vable operator, and reguire pricr Conmnission approval of any exclhusiviey
rights provided in areas served by a cable operator befors such rights mey be enforged

18, A ihe seme thne, we belleve that this nethod will prociude oppormnitios for
distributorys to vestvain the sbility of condn program vendurs 1o sell progeamnsing s
compete fairly theough attempts o (1) reguire Dmancial Interests s progoum services s
comglitions for carviage, (2) coeroe eoxclusive rights or retalist seeinst vendors that a8l
provide such rights, o (3) discrundoge among affilisted o monaffillsted vendors in the
sefection, tenmms or conditions of carviage of multichenee! video programaning.” Thus, after
reviewing the facts of indivalud negotistions Tovolved in carriage agreenvent disputes, the
g;}gﬁmmmn witl be able 10 ideniify behavier thet, in comtent, s probibited under Section

17, We sl obsprve thet e reoord on this aspect of the 1992 Cable Act has hesn
extremely Hosted,  In the shestes of more sxpliclt lnpyt fro the Ccommenters, we beligve
that & s neither helpldd sor meconary 1w develop specific indivie of “coercion” 28 this tme,
comdeary 10 G wiggestions of two commenters”  Also, while we helleve tht 8 &5
wnnecsssary provide further Shustraiive guidelines, wo believe tha bebavior such as tha
suggested by commenters, as deserbed sbove, can provide useful suidelings for case-by-
case inguiry.  Buch examples may be used by complainans o develop facis 1o support thelr
compleints, thus serving as models for specific allegations penaining 1o unfaly program
carrage agreeraents, We sho reiect the suggestions from commeniers that suppord
shoroptive tests Tor Mdentifving "coercion” o "discriminetion”, because we balwve that the
unkgee gspscrs of individual regotintions will require 2 more direst examinstion and
evaliation of the facts pertaining o ssch complaint shuation. We anphasize tha the stange
doss got explicttly profuby multichanned distribalors from acguiring 2 Honancial inersst or
sxclugive rights that are otherwise permvissible. Thus, in the content of good faith, amme-
et disoussions, multichanne! distribuiors may negotiste for, byt may ool wiaist upon,
such berefits In exchange for carriage on thelr sysiems.  We belleve thar ultimatums,
invimidation, conduct tha aounis © the exenion of pressurs bovond good falth
wegotistions, or hebavior thet i tusamount 1o an ureasonsble refusal o deal with a vendor
who refuses 1o grant fnancial imerests or exclusivity righis in exchange for carriage, should
be comstdered examples of behavior tha violates the grobibitions set fonh in Section 818
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18, Finally, we sieg TOP s suggestion tha we should vequin evidence of gaplich .
threats, because e z%z b sctugl tueals sy nod always comprise 2 novessary
wnﬁzswn for a fin of cosel g such evidence would establish an

' roof that conld undermine the vent of Seetion 616 by

S %3 gotistions that apparenthy would
: g s&m;%;y eause explivit threars were oot made
during wm ﬁegazm iong. In contrust, we believs that %emmn tﬁ{zgau”} was iended w
profubit ioplicst gy wii 35 exphivit behavior tha anognts 0 "coereion,

1R, With respegt 0 the probitddons set forth in Bection 618aH3), w order 1o distmpuish
bazbween MoEran - verdors thet are "affiiated” o "nonsffilioned” with particalar
distributors, we adopt the atiribution standard a5 appiied in the prOgram access rules. #
Specifically, we will consider o vendor 1o be “affiliated” with respest 1o a multichannel
distributor if the distributor hobds five percent of more ’)? the stock of the programmer,
whether voting oy non-voling. As in the Fust Beport ar 4 Of program acoess, we will
not adopt the single malority shareholder sspect of the broadeasst atribation rule. In
addition, all officer snd direcror positions and gereral parinership interests will be
stiributable, a5 will limbted partership inerests of Bve pervent or greater, regardiess of
ingulation. While cortain aspects of this atvibution mmﬁmj may be subject to
reconsideration in the proprum access contest, we wil] adopt g parallel standard in the
zhsente of o detailed rationsle that would distinguish the relativnships in ‘%&cmn £16 from
the vertical integration o i the program aooess provisions of Section 628.%

20, The Notice also soughy comipent on the pzmezaiwm 0 e extablished for review of
complaints, “amd on the appropriate penalties and romeidies 0 be ordered.  Section 6160234}
pravides for expedited review of sny complaints made by 8 video programming vendor
pursuant o this section.  We sought comment one {1} whether we should follow the same

review provess as was discussed with respect Sestion £2R{dY, or rather, adopt differem
complaing provedures; and (23 whether we should alfford carmiage sgreements confidential
wgatment i full, or mither, only permit confidential or propristary mformation © be
redasted.  Section $160a45) provides that the Comsnission mugt adopt approprigie penalties
sl remedies for vickuions of this wubsection, inluding requiring the multivhannel video

* W pieo noie thit on May 20, 1993, O8N filed & mosion 1o amend the Plrgt Report snd Cider in MM Dockat
Mo, 92385 and 10 revise smaﬂéwm dates, CSN contended the variows iBses 191600 0 tHOIT COMMENt were 20t
considerad in the Firs Begon st Order. We find g 2 sumbey of the lssues peasiond o program carviags
apresments, and are sidressed s Hem. To the ontem Gt lssens vaised in CEMs commente ware relevant W
he program aness provisions, we find no vversight on o part concerning thelr lesucs s they are oied in e
sermmen sumary. Seg. o, Firs Bevor and Unier, Appendiz £, s 31, Aceordingly, the motion Gied by T8N
& horehy dended.

¥ Gee Firss Baveer and Tnder 23 3370047 O F R § 76 1000y, We note that the saow atiribution standard wat
adopied 10 procesding aﬁﬁ?s:z‘a e cable rale repdlation provisions of the 19492 Cable Act. Sup Repon and Order.
iRE Docker Mo, 92-266, FOC 93177, 58 FR 29736 (Mg 21, 19900,

® Gge mp., Pedtions for Reocowsidersion in MM %“}wkﬁz Mo. 92265, Bled Jupe 10, 1993 by Black
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Avcordimply, we amﬁm
oy carrmge; (29 the
e to m;mfe the
: meiﬁ'

pmgmmmmg émmmwr ® a,am’ i?ze max‘ﬁimt&é gvmc‘mm vendor,
¢ we shosld cstablish for mands
gwm that we do ¢
.mff:d ;:zmgrmammg
o ,m frtn m _

gméc%mefﬁ i
whether we shot : 1 f
carriage, awh ag establishment of gzrzf:x,.s. e aned conditions of m}e{ :amaifﬁr w0 m
medivs ,;%fszie:ﬁ m ‘%&cmr@ B8R * in addition, Secton G163y provides that the
Compmissiny ; 2 & 10 be assessed gpalnsl any pers ?sizﬁ;z 4 frt s«s}wh
cosphaing gzww&m 16 s,%m B : 0 A%H :
wm‘;;%&mta i we gaked for ¢ ent o (1) the Bt : VS
pising is frivolous; (27 guidelines €€; xjiﬁ?&i‘,’m}i’i& Socteiture amounts; and (%) w%zgtizs:r we
ﬁmuké vase the forfeiture srmonint on the resouroes expended by e Commission in
comsidering the claim and by the puny dez%mémg sgainst the olaim.

zxt 3«‘ kgia{w&:e {43

Comments

2%, %gzmim& Bevtion 6160514} requirement for an expedited review provess for
comnplaints by programoming vendors, MPAA contends thet the serme standards of evidensiary
suppant foo sllegations should apply 1o both complaints and answers. MPAA also clabs
that the availabality of disputed currispe sgrevments with veduced progristary terms would

contribute 1o the body of provedent concerning profubited conduct, thus deterring violations
and minimizing the incidence of unmcrsasful o omplainis. According to MPAA, these
vonsilerstions appewr © outweigh the need 1 maisain te confidentslity of the ertice
vongact, which 2 distribuwor could sull request in approprisle cases pursuent i existing

Cosnmission procedures for veguesting confidentis! treatmem.™

‘ggrdmv rempedios for vinlations, MPAA claims that mandatory carriage should be
& fﬁmﬁéf fm 5L zz”&iaﬁmm am& thiat {i}e m%&s should enalde the Commission
Whm mmage i mréer«::ﬁ 45 2

§ i&ﬁp&mm mé’;i} zi‘w ihm‘&mmzfm ﬁm amy f‘i&“m msgah@d 4 vviammrv zmzi fon-

v agreomient. MPAA also believes thwt the rules should requine consideration of 2
complaint within 30 days 1 afferd meeningful relief so programming vendors, ®
Abernatively, Continental asseris that the Commission should vse o remm:iy of mandaory
caryiage ('L’zii"{ eavely, and should not require B in response 10 a distriburor’s mere dental of
carriage.” In sddition, Coninenial believes that the (“cmmmm@ shonld not always rely on
mandatory carvinge, even when wrongful conduct hes eccurred. ™ Flaslly, Cablevision states

* e vote tha the Hoos Repaony slarws that “Feiis fopiubation provides new PUC reymsdics and does nos gl
and i wod tended to awend, exwing switrusr lews. AN aerest andd other remedies et can b pursusd under
virrent faw by vides progrenming vendors s aneffopred by dus seetion.” House Beport a 111

¥ Gop 47 U8 § 828M 1)

H gee MPAA W 1112,

“ Hee MPAL m 12414,

¥ See Continenisd at 25
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uld reflewt the banm 1 e sppvivved vendor. Cablevision

s period for filing a Section 16 complaint v 90 days after the
tay carriage 1 warranted, Uablevision contends that the
ge o ong year phis the time period betwoen the

4 the distribatar’s comnplisme, with torye of carriage that are

srinky sionwry i the adustey. Cablevision aleo recommends thar any faeleitures

amgm‘:w try the Commistion on a cable operstor should be related o the alleged harm 1o the
progranuniny vendor, and shoudd mot exceed the vendor's lost profis®

Dlocussion

23, Geoersl Prx <6, Wy believe thet g compdebm process derived from the process
we established for sdindicating undue influsnce complaing filed parsuant Sectinn
HIRCH I AY of the program acopss provisions of the VBB Cable At will provide the mos
flexible and m;f;&dﬁmm means of enforcing the camriage sgreemem provisions of Ssetion
£16, Thus, we hereby adopt & system that prosnotes resoiution of as meny cases as possivle
on the basis of a complaing, arswer and reply. Olven the satute’s explichh direction w the
Tonunission to handle program caertape complaing expeditiously. additional pleadings will
uot by govepted o enteriaingd unless specifically mouesied by the reviewing staff,

Discovery will not neeessaridy be pormitted 83 2 matter of ngizi, in all cases, but only a5
nepded on 2 case-by-uase basis, ay determined by the waff. Cuses that require a relatively
cosgained amount of discovery (mited 1 writlen imerrogatories and dovument production)
wilh b resolved at the siaft level gnd shall be subiest w seview direnily by the Commission.
Imeriocutory reviow shall be permitted only after the siaff has misd on the merits. The g
parie rules governing restricwed procesdings will be spplied.

24, As g practical matier, however, given thiat alfeged violations of Sectiun 616,
especially those involving potentially "coercive” practices, will roquire an evalustion of
contested facts and bebavior velated © progrem Cariege negotiations, we believe thet the
siaft will be unable i resobve most program carriage complaings on the sole basis of 2
written record as described sbove. Rather, we asticipate that resolution of most program
CoyTiage mmyiazm» will reguive an administrative hearing o.evalugte contesied facts related
1y the gsarfzf:s specific negotistions. In such cases, sfier reviowing the complaint, answer
m:,i reply, the staff will inform the parties of s determination that resolution of the

complaint will reguirg 2 hearing before an sdmindetrarive law judge (ALY The partiss will
*zez given the opportunity t resolve the depule thuoegh the Conumission’s slermative disputs
rescdution process (ADRY. I ADE s oot seleced or i unsuocessfl, the case will be
§§‘:xi‘>£§a‘i§:€i for hearing before sn ALL  Interlooutory applicetions for review in such Cases

will be sintlarty zmzﬂé angd amy decision rendered by ap ALY shall be divesdy appealable
w the Comumission,  The gx purte rules governing restricted procendings will be applied.

38, As we have required in the context of program scoess complaings ™ to minkmize the
membser of complains brought before the Compussion we will require that prior 1o filing
program carriage mmgmm an aggrisved progremming vendor must firgt srform the
rultichanne! distributor of its belet that 2 vielation of Section 615 of the 1992 Cable Act
has opcurred.  Such notice mest be suffickemly detailed so thw the multivhanne! distorbutor
can determing the specific nature of the polential complaint.  This wall give the multichanned

M ofen Cablevizion e ab at 27,
B See 47 00 B, §T6, HEMA,

it



ary 1o resolve the dispute without invelving the Commission, If

4y wh, tffm aa@fzwﬁi g*zmg?r s vendor should file s

: certified loien) that e required

potins 10 the zzm%‘iz oAttt hﬁ& %w 5 gwm {Complaings Hiling 1w inchude such
videnne will he diﬁmigﬁsﬁﬁ ? Jai v, s one vear stetute of laiations will apply 1o carriage
sgresomnt complainty. Thus, a complaim fled purspant o Ssetion 616 mus be Bled within
ong yeur of the daw on qv%z;;%z coe of the following cconrs {a) the complainant enters into a
carriage sgrocment with an mutdtchanned distrtbutor, which te complairan alleges involves
a wisdation of Seotion 818 (b the multivhare! distribusor offors tw varry 2 vendor's
progeanning pursusnt o wrms thet te complainam zziic%ﬁ 1 winlate Section 818 or )
thie wmg;i:zgmm pedifies an mwltichanne! distribanor that & imends to file 2 mmp%am{ hased
O & POURIERL 1 Curry g}ruw wnming thit hias been denied for reasons that allegedly mwnlve &
viglation of Section 616,

the parties s
sosnplaint wiu »;.

3%, Bemediss. We note that the record offers very Hitle guidance oo the sabiest of
resodies, and I panticelar, gf‘a"i‘t%’}ﬁsf‘% ke insight on the appropriate scope and duration of
relinf in the form of mandstory ourtiage of the complainant’s programomng.  Thuy, we do
not balieve »tiézgg it is possible w0 prescnbe specific requirements for such relief i this time,
Instendd, we wi i% determine the appropringe mired for program carriage vicolations on ¢ case-
by-case basis. Conplainasts will be expected 1o include o request for relief in thelr
complaing, along with any relevam evidence and srguments in support of the relief
reguested.  Avatlabie remedies and sanctions fnchude f\}r‘fsczmrm, mandatory carriags, of
carvhage on wyms revised or ypesified by de Comnission.”

7. W s complainan seeks mandatory carrdage, H should propose specific terms for such
capviags, as well a5 an explonation of i3 ramna%a for proposing those wrms, such as the
sxisteme of compersble terme in other program camiage ayrsomenls which either the
uﬁﬁ‘?ﬁ%&’%ﬁ?ﬁ or the defendant 18 & party, or comparable toomy thet have been appwoved by the
owpnission in other programn earvisge complaint seses.  The defondant may appose the
sropnsed redied in By smwer, and may offer alisrastive rempdies withow g’:«mudme W0 any
defenmes i DwY rsise oF TSYUNESE 1 the complainant’s sllegaions. Given the wide range of
behavior thal may powestially give rise w2 viclation of the rales sdopted hereln m
zmgx’z‘esmmz Section 6168, we belleve thet v case-by-case detrminstion of the sppropriaie
remedies based on the specific bulinvivr inwolved i g particular viodation provides the only

H A vhis time, rather than sstablivh 4 specific sime period for the pasties 1o altemy to fesolve the dispute

efory an aggreved peny wsy Ble 2 complan b Conupission, we will glow te aggrieved gsmgfmmszg

venday 1 deimimine e appopriag durgtion of nrgotiations. A oiivdmurg, bowever, the programening sendor
L iy s priential defending o (10} day 1o revpond ur the sotiee, and wilow 2 reasooable taw theresfier -
- which Wil vary gives de partivular chesmstanen of such oase - for zzagmam;zc

@ Wy ddo st Believe thar B0 duys, as suggested Iy Cablevision, provides a sufficknt slatute of Buitartons for
progiun cartiege wompiainiy. Wo have mﬁgsfz{, 5 one year sty of Hedtations for Tling complalats alleghng
vigtntivns f*f our prograrm atoess regsimions, which may involve similar tvpes o behavior sud &iiegazzrmx See
&7 0P R, §T UM, The convemers, owluding Cablevision, have not pstzied sufficient informarion tha
sy 3 he nsed for o more sbbrevimed wanste of Bmimstions for alfeged violations of the program cerrisge
regubrements s Stk Betsion #18.

For example, i the Uomnbssion Buode that o vardage sgresvent orhedey & opseed fowncial inverest of
sxsdusivity seguirmment in violsion of Sacton 818, the s*’s’)tvgmaw revedy sy shanply be wr dewermive thas sueh
wewn wee wnenfvecasble by e muldchaone! divdbwor, and o revisy e sisting spreement, wrdering camlage
ath the A terms m,gu*mma:% in that speessment withoot the coevend fnuncisl interest provisisas or coareed Do

of exciusivity.
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mawmkﬁé and meaningful muthod of enforcing Sention 616,

23 ‘%’i{h rm@e:{;t m i

? o o av& eissa”far; with the %wmmﬁ. by {Z&iw isicn that the
ﬁr {4 85¢ e (ol

e > glleged harm to the prograsaming vendor, or thet #
: dor's mﬁ ;mﬁg " Buch a stendard has not provided the basis
mr 2 fmmzmm‘« i mézézz" contests, nor is i set Torth in the suatte, Ragkfm the

- Connnission will wely upon i forfeinire guidetings o determine the appropriasle penaly. ™

Complaing Progess
$8. Compladng. When Bling & compleing, the burden of proof will be op the programuming
vonglor 1w establish & prims fscle showing that the defendant nusltichanne! disiibutor has
engaged in behavior that 1 probibited by Sectivn 616, The complsint must identity the
relevam Comnission repalstion alfegedly viclated, and must describe with §§seufmt} the
bebavior constituting the alleged v&{&ia{mzz The compiainant must eotablish that it is 3 video
progranening vendor, as defived in Section 76. 130000 of the Commmission’s rules, snd that
the defendant is ap multichenne! distributor as defined in Section 78.1300001." o
complaints aileging discrintinaiory retment thes favors “atfiliated” programming mm’mm
the complainant must provide pvidence that the deferdan has an aitribusble interest in the
silegedly favored programming vendor, 8% 5ot forth In Bection 76.130038). The complain
must by supporied by docnmentary evidence of the alieped violation, or by an affidavit
{signed by an authorized ropresentalive or agent of te aomg;iammg programming ventor
setting forth the basis Tor e complainent’s allegations.  1f the complaim wvolves 8 specitie
written program cattisge apreoroerd, tha sgreemeny should be included with the complain
with proprietary information redacted, We agree with MPAA that the availability of
disputed carriage agriements with redacted propristary terms will contribute © e body of
procedent coneerning g}wm%}gm comduct, and will sasist parties in future negotistions by
deterring vioktions ami msﬁzmmﬁg the nstance of wnsuccessful or frivolous wmg:simma A3
ststed shove, a ome-vear stanute of Hmitationy will be applied w progoam cardiage
complaints. Finally, the complaint should specify the relief meguested. I the complainan
sepks mandatory camagm ‘the complainy should specity the desired durstion and terms of
such carriage, and should include the rationsle snd any documentary evidence supporiing
such request,  H the complainent seeks modification of an existing carriage agresment, it
should specify the torms 1 soeks to change and should proposs specific substitute provisions,

Answer and Beply. The defendent will be given thiny (30} days to file its answer
m&g}ammg 1 the complainant’s sliepations. The answer should be supponed by
documentary evidence, or an affidavit (signed by an officer of the defendam) that mfutes
zach allepstion nwde by the complaingst oF supports sy affinmative deferses the defendan
may raise, The amewer should also inchude the defendant’s response to the relisl reguesied
by mmpimmr;z 3% mii B5 any documentary eﬁf‘sfﬁmﬁg that supports defendant’s position,

See Srandarde for Awsessing Forfeinges, % FOU Rod 8215 (1955
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The complaiman will be given twenty (20} days 10 respond 1o the dufendant’s answer, ™

Dietermination.  After reviewing the cosmplainl, amvwer and reply. the staff will
m&k& w?xat for the purposes of mm proveedings, we will deem a prima favic
determing 0. E? the complainant i te s case of g violation of sur

3 it regulations ii‘zi: complaint will be di . i the saff dewroines that
; ifgﬁamzzm has made o prime e showing, the stalt will so mule, and will dewermine
whether it can grant relief on the basis of the existing revard, If i%za recond s oy sufficion
10 resolve the complain and gronr relief, the statf will determnine and cutline the approprise
procedures for discovery, or will nefer the case 1o an ALY for an administrative hearing,

3. The siaff will determing whar additionsl informstion is nocessary
resolve t&}sz wmgﬁ«am{ axd will develop s discovery pro 5y and timeiable 1o resolve the
dispute expeditionsly ¥ Wherever po -ﬁgie 0 avoud very disputes and argutments
pertawning o relevance, the saff will self conduct discovery by issuing appropriste lete
of inguiry or requiring that spe documents be produced. The stafl will determine
whether the muterisly ordered 10 be produced to m«., opposing party should also be filed with
the Commission. The sialf may srder dag sy docusnents or answers 1o such inguiries will
be submitted 10 the Comdssion snd & e opposing iy within a specified time period.
Any information ﬁ:xghmgﬁeﬁ through dacovery may be sublsvied w2 protective ander upon
wn sppropriate showing by the relevant party that the information i proprietary. > i the
staff cannot readily determing what sddutions! information i needed w resolve the dispute, &

Asstaed shove, unles éyeczﬁmﬁv reguesied v the Conpgission or ity s, sdiidonsd pleadings such &
smotions 1o dismiss of Twuions for sumoary hadgmen will s b sdered. We inend 0 ko pivadings 1o 3
sminimm 10 mmpiy with the stwtory directive for a0 sxpodited SLUGICMOTY DITDSS.

* The siaff, including AL, s d;mz&i feeniny 10 vesobve afl wrogran carrlige J,;zagx.m 4 ehpediviousty 4%
possible. Oiven the compierity of the s that may be raiced in sugh cuses, 28 well as the Whely need 10 rosnbve
Suorual disputes, we do not believe that it & px;}wna}ﬁif* oy wdvisabiz w sdd 1ot adminisrative Sordens aifﬁaév
placed on the FIUC saff by i 1990 ﬁa&ie At Uy mibosing, 3 the owsst, s unitfors requirement on e saff 1o
disposs m these sases within % dove, 5w sepgested by MPAA in s compms,

P Lo 47 LR R 50455, The pavies will be required o ke reasonshle vieps 1o prevest unauthoriond socess
B pronecive docurnents and information. Access 1o protested materialy will he Hmdied 1o the individual vomplainant
or defembant, the stemeyy Histed with the Commission s reprasentarives of the parties, their swaffs and sny oxpert
sdvisors Or anslysig. Fach party i responsible for nforming anyone with access o protected information tha dee
docormenty of information oomained thercin moy e be discinsed o ayone o ang sy other then the
Comemssion.  Bach party may reguire the other to disclose oy wiiting she mames of all persons whe have soesy
‘o dovumens g formation subledt fo the protextive order. The information somtained in any prapristary
T meterigds mmyone be dlsclossed w4y purson oo storized 1w receive such informaiiog, sad may not b lsed in
oy vty or Buncuon arher than the grossantion or defense of e ca before the Coepission, Bach isdividusl
whes i provided secsss o the wformation by the opposing pary Dl sizn & noarized stwement, be shall cenify
andder penalty of perjury, that the individual hae perconally reviewsd the Commiseion's regulations wed nadersiandy
the Hrmiinticns they brpose upon e signing party. Ko coples of propriciary zmmwis may be wle exsept copley
wy ke used by autherized persons.  Bach party will be reguired 1o midoiain 2 log s onting the mumber of copies
mwe of all proprietary nformatdon and the gzx,rwm wr whoan the copiey were provided, Lipon wrmination of the
proveading, all ovighnaly and reproductivms of any proprieary muterials, sony wish e log recording persons winy
reetved copivs of sech marerisls, Wil be provided o the gﬂmémﬁzg party.  Epen fmal womination of the
procending, any notes or other work product derived in whoie ot in pant from the proprietary mueriale of
oppasing b thicd party shall be destroyed. The parties way agree 1 widitional rewsonalile measues 1 profect the
confidentiality of information w the oircomsiantes may requize. Such sgreement shuld be s,<=nﬁsmd in writing
and filed with the Commisdon.  Any fahuee 10 dhide by the iz of the prmsctive order may resull in the
ingosition of sanctiong, z';aviazﬁzvzg disrmssal of the mmﬂé.ﬁ,m or consure, suspension or disbarment of ma HIOTHEYS
Cipvoived, See 47 CFE. & 134 Hop sy Appendiz D
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should refer the complaint 1o a0 ALY The steff may aleo bold o status conference 1o
comduct discovery, and i3 suthovized 1 lssue orad rulings @ the status confurenve whick will
be confirmmed to the parties in writing. '

A% Upon the conclusion ot any -ii-‘z‘cmery the staff wmay direct the parties 1o submit
brieds, topether with proposed % ot fact, onctustons of law zmd propnsed rezm:zs:ige:g o8
a specified date. Reply shustd be filed within the f&%i‘ «zmg ?€§€¢a§§ {i*ﬁ; if)i ?hz
parties will be given an sddivions! five (5 days i :
reply briefs for the peblic record when iﬁ&ﬁ} st
that s sublect 0 g protective onder, After g
apg;imagcsiz fcsf n,vzew ﬁf Eze: st* %; de:if:

E s ruling
in ﬁw

'e.,m in (‘sa‘eﬁezz‘ m ﬁéi‘ﬁ"} mmp&mmm 5 prs;gmr; mmg w;si zemm
vs will not be routinely granted. B the staff orders mandatory
arriage of thy complal vanuning, and sm%z cmxs&g&: would nepessitate delstion of
ather programming fom dant's disribution sy the defondam need nod carry
the programming ustit the Comemission has sued o final roling on the d{?p?iﬁ&imﬁ for
revigw. In such cases. however, i the Commission upholds in s emtiren ¥ the reliel granted
by the swafl nuding, the defendamt will be required tw carry the complainant’s PrOgFAIAIIGY
for an aéﬁzzwm% titne g}f:mﬁ bﬁ;«mﬁ that origtnally ordered by the sisff, equal o the
ampurg of tme tha elopsed berwpen the staff order and the Commission’s fimal decision, on
the wrms ovdersd by the seff end upheld by the Commission,

Mrzefﬁ ;m s *«sﬁrsmimz;
in effe pending appish,

Buferral o ALL B the siaff determines that the vomplairan hes oatablished 2 prims
fgg;gw case, and that diﬁ osition of the vomplaint will reqzzm the resstution of factual dispules
o other exignsive discovery, # witl s sdvise the parties in wzzzmg i buth parties agree,
they may elect © resnive thi dispute through ADR. - I the parties do ool agree to ADR, or
i ADR is unsucosssul, the siaff will refer the mmﬁimm o an ALY for an administrative
hearing, As stated above, we snticipate thet the maio 5§ the program carriage complaings
filed will reguire an adounistrative hearing o resolve facton] disputes related to the
negotiations betwesn the g}amw ALy are sxpected 1 rosolve progrem carriage complaings
expeditiously, and should bold an inmediste sterus conference 10 establish tmetables foy
discovery, hearing and submission of briefs and proposed fimdings of fact and conclusions of
law, Interlocwory appeals shall be permitted ondy after 2 mémg, o the merits. A ruling on
the merits by the ALY mist be appeated directly 1o the Commissivn. Such 2 ruling will
include the retie! pramted, a timetable for compliance, snd will becoms effective upon
relense. In the absence of 2 sy, any melief or rwmﬁm imposed sherein, with e exception
of an order for mandmory carriage that weonld reguire deletion of othey programming, m?i
remiain i effuct pending appeal. §>my& will not be roatiely gramed. I8 the AL orders
mandatory carriage of the wmgﬁ&mm programomng, anel such carciage would necessitare
defetion of pther progromming from the defendant's digtribution system, the defendant seed
not carry the programming vt the Commission has based ¢ ?:m% ruling on the appral. A3
m the uase of & siaff order, i the Commission upholds the reliel gramed by the AL in i

gyirery, the defendant will be required 10 carry the complainant’s programmng o7 an

mi&zmmi time period, beyvond thar originally ordered by the ALY, squal 1o the ampunt of
time that elapsed between the ALYs decision and the Conwaission’s rubimg on the appeal
purasand 16 the wrms ordored by the ALY and upheld by the Commission,

CGee 37 CFR. 8130200



3%, The :ﬁ%&&i;ﬁm we have Aiiﬁg&%ﬁ& o hnplement the proscriptions comained in Stotion
616 of e 19‘% C@%ﬁﬁ Ack are ez% s geold constraly gprieved wogrammning
bt 2 st afford the sttutory
profection & mzsiﬁcﬁm&& from frivolous complants. We note that the
commenters have offered no sgges
mng@s mm;@iami Acmx m ¥, :s; m ﬁzs:z LR5e uf g}mgmm BULEES wszsmg%izmm filed under
' 2/ Latton probibiting the filing of
: : ® e regutations will also require
g; i zaiiegmg iy amﬁs e;x»f ﬁf:s;zxm meﬁ mmz b soooanpanied by an affidavit
- an authorized v or apemd of the complainem.  To enforce the prohibition
frivotous con %a;mfh we will gssess monetary forfetiures in accordance with
: reguintions snd policies. For
tiom S0 comsee somplainaeg has fled o
fmm%m& -z:sj gs%f—aim: wisder any provishon of &eazmn B1% will be suflicient 1o fulfill the
itation mer;}zgremm@ @f ihe %T{;gfe;mm provisions.”

*‘*3; o Finding that g 1

36. Wih respest o the tupe @f:wmgiamis that the iﬁ:}mmmﬁ will deem frivolows, we
believe that complainte filed withour any effort 1o sscenain or review e ynderlying facts
should be considered frivolous. Wae expet e the regidvsen 3&5»&3&@‘«} hersin that
compplaings be acmmg&anmﬁ ésj, 4?‘?‘"&&&%& shoudd assure tha such compplaints are based on

] : ated facte. this is niot the gawe, the complainent will be Balde for
guinst frivolous somplaints. Simdlatly, complainunts will be
sdous complaint when that complaint is based on
W- wen et v rejected by the Commission n other provesdings, or
for filing ¢ mmgﬁazm z&,ﬁ bay oo pleusible basis for relief.  We expuct thas further standands
with respect o frivolous mmgﬁamtﬁ with develop 35 wenific case sre adidicated.

F7, to thiz Second Beoony .
the C@m&mﬁsﬁs}m At ragzmi 1 gymgmm mmage agrwmm Q‘«zvm fﬁﬁ g%mgmm seoess
regulations previously sdopted, we moognive that sxbanced svailability of mulichennel
programming 10 the public will also depend upon the ability of program versdors 1o sl their
servives without becoming sublect to coemive or discrimingtury practices.  Therefore, we
seek o eatablish regudations thas prevent moltichenne! programminy disibutors from
entering inio i;amage agreements that are conditioned on comcessions of various rights,
mchuding financial interests or exclusivity, By adopring this process 1o idemify probibited
conduct in m\g&&m&mg progrsen carviage agreemenis, we believe that die amgiemm{mg '
reguivtions romain consistent with the peneral approach in this proceeding to serve e
congressions) intent to prohibit unfaly and srticomperitive actions without restraining the
sencunt of multichanne! programening aveilable by precluding legitimate business practives

® wew 57 CF R, §TH. 103
¥ Gen Appendin D
T Bee 47 115,07, & 30UbHSL

ang us 10 what should be desned 3 "rivolows” program



38, The Final Regulstory Flexibility Anslysis is sttached as Appendix O

B, Pupsrwork Reduction Aot Statement

38, The decision in this procesding hes been snalyead with respent 1o the Paperwork
Beduction Actof 1980, and hey been found to impose mew or medified reguirements or
turdons upon the public. Implementation of any new or modified requirements will be
sublect 1o approval by the Offlce of Mansgement snd Budget as prescribed by the Agt,

€. Qrdering Clases

£, Avcordingly, IT 15 ORDERED tha, gm*:s&zmi 3 Sections 223, Y ;}, and 3y of e
Communications Act of 1934, a5 amended, 47 U.8.0, 88 158z, 15460, and 303(, Pant 75
of the Commission’s RBuoles, 47 C.FR. Part 76, I8 AMENDED ag sot fonth in Appendia O,
below, effeciive January 190, 1994,

«%i T 1S FURTHER &%ﬁﬁﬁﬁ that %‘i"a& Docket Mo, 92-265 1S TERMINATED.
4“? For further mﬁ}maﬁ%am in mgs g)m:w&mg Qﬁéﬁi&w Tames Coltharp, Mass bledia
Baresw, (200 §32-6302; Diase Hothausr, Office of the General Counsel, (2023 632-6990.

PEDERAL COMMUNICATIONS COMMISSION

o &
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N A eneign
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sppendiz &:  gSsction 12 of the
Cable Televislon Consumsr Protection and Compevition Aot of 1%%32

BELC. 13 . RESULATION OF CARRIAGE AURERMENTS.

Payy IT of tivle ¥I of the Compunications Aot of 1932 is
amended by iusarting afver sacoion 6135 {as added by gention % of
thig Aev? the fallowing n&w geotion

"BEC. 816, REQULATION OF CABRIACE ACREEMENTS.

tal Begulabions. ~-¥ithin one vear afver the date of Enasiment
wf this saction, the Commission shall establish regulations
QGOVEBEINING progran ﬁarrwagﬂ %gr&@m&ﬁum and reolsted y*&ﬁtl&ma batween
sable operabtory or other multichannel video programming distributors
and video programning vendors.
Such rag;laﬁlens ahakl-~ :

“{3} include ?Y&Vl%&mﬁﬁ d@@;gmaﬁ Lo prmvant a zable
cperator or othery waltichannel video programning distyvibutor
from veguiring a finsneial interest in 2 program service as 4
condition for carviage on ome oy mors of such Operatovis
BYHLERE _

# {2y ingliude provisions designed to prohibic a cable
pperator or othesy multichirmel video programming distributer
from coercing a wides gxegzamm*ng vendor o provide, and from
retaliating against sush a wender for failing to provids,
exclugive rights against other multichamnel vides programming
digrributors az 2 condition of carviage on & system;

¢ {3} pontain provisions designed to prevent a sulitichannel
vider programming distributoy fyom engaging in condust the
sffect of which is o unreasonably restrain the abllivy of an
unafiiliaved video programning vendor to compete faiviy by
&iaar;mznatlng in video programming distyibunion on the basis
of affiliastion or nonaffilistion of vendors in vhe selsction,
verms, ov conditions for carviags of videc programming
provided by such vendors;

® (&} provide for sapedited review of any complaints mads
by a video programming vendor purspuant Lo this sestion;

151 provide fov appropriste penalties and remediss fog

iclations of this subssction, including harziage, anﬁ

{5} provide penalities to be asgessed aga*nst any person
fildng a frivolous complaind pursuant to thiszs ssotion.
¥ iy Definition. -~y used in this Q&Gtiﬁﬁ, the teym 'video

programming vendor' means a person engaged in the production,
ayestion, oy wholssale distribution of video programming for sale.”?

i8



i B List of Comnmenters

1. Cablevieion Industries Corporation, Comcast Dabls
Communications, Inc., and Cox Cable Communications

2. Caribbean Batellice Wetwork, Ino.

3. Consumey Satellive Systems, Ing.

4. Continental Usblevision, Inc.

5. Discowvery Communicabions, Inc.

5. Liberty Medis Corpovation

7. Motion Pioture Assooiativn of Rmerica, Ino.
. Tele-Communicstions, Iag,

g, Time Warner Enteviainment Company, L.¥.

160, WIB-TY Porn Plercs, L.P.

Begds ol e

1. Motion Ficture Bsaociation of Amevics
¥, Bammong Communicabions, Ino,

3. Teles-communications, Inc.

4. ‘Time Warney Enbtertaimment CTompany, L.¥.
5, Yiacow Internabional Inc.

1%



Appendix O Pinal Regulatory Flexibility Asalveis

BPursuant Lo the Regulasbowry ¥l &Mlhhltty Koz mﬁ 1880, the Commission's
final analysisg iw as follows:

%. Heed and purpose of vhisg action:

Thig action iz taken vo lmplement Zection 12 of the Cable Television
Consunery Provection and Competition Act of 1992,

Susmary of the lssuss raised by the public comments in
ongs o the Initisl Regulastory Flexibility sualyvsis:

There weye no comments subwmiitced in responge Lo the Initial
R&gul&&@ry Plexibilicy bnalveiszs.

I3Y. Bigenificant sltsrnabives considered:

¥e have snalvzed the comments submitted in light of our statutory
directives and have formulated regulations which, oo the extent
possible, minimize the regulat ory burden placed on sntities coversd
by the progran ﬂarxiam& agraensnl pxmvwhhans «f the Cable Aot
Different entivies will be sffected in different ways. Some
programming distributors may be forced to aitsy thely policies fox
negotiating for program carriage, while other vendors may receive
peneafits in increaszed flewibility in selling theiy program ssrvice

Y. Pedersl Rules which uvarlap, émyli@aﬁa wr wonflict with these
TULSE .

HBone

¥. Papervork Reducitiosn sob Ztatament

The proposal contained heredn has been analyzed with vegpect o the
Paperwork Reduction Act of 1580 and fownd to lopose new and modified
informarion collection requivements on bhe public. lmplementation

af any new or wmodifliesd regulrements will be subiect to approval by
the CGffive of Managewmsnt and Budgetr as prescyibed by the Aoo.



Appendiy D Bules

Part. 7¢ of Title 47 of the Code of Federal Regulations is amended
I i ’

PART 7€ ~- UARBLE TELEVISION BERVICE

T au*hor;ty citation for part 76 ism vevised o read as

Tonie R T i - R TR odiect s iy -y T “ - o
PSS TS )N & ¢ 183, 1B3 LS4, 303, 303 377, 208, ., BEZ,
B33, L35, 538 o EEd, BRE

53 i A5, W d, nhE.

. The heading in Subpart ¢ is added oo rvead as Follows
Bubpart § -~ Regulation of Carrisge Agrsesents

3. Zubpart O is added to read as follows:

§78.1300 Definitions

Ag o uged

5.4
e
o
b
sy
&
3
3
3
1073

%
ot

iaj Affiliated. For pu gt of determining whethery a
video programming vendor is “aafziﬁa*ad“ with a
€u"’”1&ﬂnﬁ3 video programming dis zrzb oy, as used
thie subparn, the definitions fox ttr1b¢twb&ﬁ ing
contained in the notes to §7% . 503 uf this chapter shall be
used, provided, howevear thab:
gharshclder provisions of
& partney losulaiion
ghall not apply; and

{1y the @i mg
Mots b *“i
provisgions Qf

g
3

£2F  the proviasiong of ﬁﬁﬁa 2ia} vegarding five (5}
pereent Lnterests shall include a1l voring or
nonvioh Lng shosk or limited partnership eguity
inveresty of five (9] perosnt oy more.

B} Buying groups.

oy purpesas of the
%
=0

"buying group” or Yagent
5f a multichannel viden
orth in paragraph
agenling the inlaragis
ting mulrnichannsl video

ga%mzn; distribur

£5
Lo

of thig
of

wion, mesans an entd
more bhan one antity 4

programming thai.

A £ S

v bhe finansiaily liabls for

# satellite cable programeing
oadecast programming, oonLysct
ontracting party 2% a yaprsee
or o whone members, a4 coniracti
ni and sevaeral lilability: and

fans
fees




% .

Sevtion 78.1301 is added o Subpart

». k, v\ﬁh'zJL ﬁ?-.i. E'ﬁd )
menbers; and

" . R

LY DX L f’ii’i;ﬁ. Wi

T IR g P
LLUY & standards §

4

-«ﬁ‘f’ '-3,. ARSI

3

(i mMultichannsl video programming ﬁxahf@kutmxh The term
“ﬂw*iti.ﬂ- wnel vide -~«rffw<umv**¢szL@Lz DHLOTY Teans an

dd ki by ing available for
multiple channels
1n:iwi9 bhul ars nob
ﬁ&ﬁm¢ il ipoint

digbribucor,
BYSTam mp@?at*f;

g e omes o
guch entitias.

{4y widso programsing vendor. Ly
programming vendor” means 3 peyscon angs
production, h&»d?$ﬂn or wholssale dign
programeing for :

as follows:

i3
e
oy
&
233
£

78 .3301  Prohibited Practices

{3 ?in&mﬁial 1H$QV%$$M
waltiohannel :
financial 1n&£,p
Por carviags on one o W
myBhens,

bt Bzolusive righvs. SYRLOYr 0y oL her
mml*i&h»ﬁﬁ%l viﬁ@ﬂ > ripubor a1l
X

S

,1 v chees
TLAgE On

fheo B oFui b O
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72
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o
o
£

o

R

{el Ddserimination. Hu Lk wideo progravming
distributor asbsll sngage in condust the eifech
K2

oF wziﬁh is %ﬂ u NJﬁmnahlv fwﬂ"razu

oyt

CHOHND

iﬁ&&

azi; doyw in vhe
. j .
T caryiags of



video programming provided by sush vendors.
5. Bection 75.1302 is added to Bubpar: © to vead as Follows:
§76.1302 adiudicatory Progsedings

Any vides programming vendor aggyieves
a*?&g vo vongtiture a violacion of the zaQ“?a
thig &uapazh may commencs an adjudicatory procse
Commigsion

fay Hotivse x%guix&&‘ Ay aggVLevwd vides programmi 115
vendor intending o file & complaint under wrxa Bection

must fiver novlfy the defendant mulvichannal video
prngramming digtribubor that ip intends to fils a
complaint with the Commission bassed on achiong allegsd o
viciate opne or aore oFf the provisions contained in
§74.1301 of this subpart. The notice must be sufficientgly
detailled go that its reciplenti{s) can debermine the
specific nature of the potential complaint. The porential
complainant must allow a minimum of ten (10} dayvs for the
potential defendant(s! Lo respond before filing a
eﬁmpia;Mt with the Commigsion.

(&} Sensral pleading regulressnis. Uarriage sygresment
complaint %r&aea&xmgq are gensrally regolvad on a
wyrirven rvecord congisting of a complaint, answer and
xapiy but may aizo include other written submissionsg
g briefs and written interrogatoriss. ALl

ven submissions, both substantive and procedural,
conform 1o the following standards:

ﬁ%

WY

e ~

@ 0
)

{1} Pleadings mugt be olear, conclge, and explicit.
BLL1 mattery concerning 3 claim, defense or reguested
remedy should be plesded fully and with spscificivy.

{2}  Pleadings wmust contain facts which, 1i£ p
afa 31'»,V1ﬂnw o congtitute g violabtion of the ot
&
dos

such aii&gﬁﬁ viclation.

g must be supported by relavant

{3y Faot
sutation or affidaviv.

doruame

{4} Legal arguments sust be supported by
appropriste dudicial, Commisaion, or statutory
authorivy.

{8y  Opposing subthorivies must be disvtinguished.

{8} Copiess wust be wravid&ﬁ of all non-Commigsion
riss relied upon whinh ave not youtinely

aubhor e

2%




{e2}

and updated 25 nacessary and iﬁ

available din natlonal xmgortimg systemns, such asg
unpublished deciglons or slip opinions of couurts or
administrabive agensies . ' '

£33 ?&Xi;ﬁﬁ sre regponsibis for the run“*nu&ng
BCCWraLy ard completensss of all informsbion and
Bupporting duhnaﬁi&y furnished in a pending

3
cowplalint proseeding, Inf mr%ati%n vubmi*veﬁ, A%
well as ¥ 1&”2LL legal authoritiss, B ue “urxﬁnt
o

T
any time before a decision is ra?ﬁaréd oo hrw m@*:ts
of the complaing.

Complaink.
{1} A carrviasge agreement complaint shall contalin:

{4}  The name of the complainant and defendant;

{44} The address and telephons munber of the
complainant, the type of multichannel video
prmgrammznq distributor thab describes the
_ﬁ@fmnd the address and Lelephons numbsy of

(i3  Citarion to the s
Aot and/or Ooanmisng
have Deen winlats

tion of the Cowmmunicablione
Lavion or order alleged to

{v} A complete statement of facts, which, 1f proven
Trus, would constituts guch a viglation:

{wi} Any evidence that supports the byrubh or
acourany of the alleged fa:t%, inciuding, when
relevant, any written carrviage agresment betwesn the
complainant argd the defendant, with proprietary
information vedacted;

fwiiy Evidence that BUPPOETS Compl ginant’s belief
rhat the defendant, whare nesessary, mesbs ths
attyiburion standards for appliszaticon of the

carriage agresment Kﬁgul&ti&ﬁ,,

{fwiid}  For complainte alleging a violation of
Seotion 74.1301{c) of this esubparn, evidence thal
supports complainant’s claim rhat the effect of the
wonduct complained of iz to unyeasonably restrain
the akilizy of the complainant to compste fairvrly;



{4} The specific relisf soughy, and the rvationale
and any evidence in support of the relief sought.

{2} Ewery complaing alleging a viclatlion of the
cayriage agresment reguirements shall b agcomﬂdr;&i
by 5 aworn affidavit siguned by an authorized offi
or agent of the complainany. Thig affidaviy shal
contain a stabement that the affiant hag read f%e
complaint and tha? te the best of the affiant’
rnowledgs, information snd belief formed afuex
reasonabls @ngg$x} 1: ig well grounded in fact and
is warvanted under Commission regulations and
policies or ig a good faivth argument for the
extension, modification or reversal of such
vegulations or policies, and it is nob interposed
for any impropesr purpese. I the complaint is

]

signed in vivlation of thia rule, the Commissicr
upon motion or ivts own indtiative shall impose upon
rhe cowplainant an appropyiate sanctlion.

{3} The followling formdb mayvy be used in casgssg to
which it is applicable, with such modificabtiong as
rhe clroumstances may render necsgsary:

25



