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1. Tbis$econddlet10l1 and QuJer adopts rules to implement Sectiun 12 d'the Cable
Tdevl§lon ConSt~mef Protection and Competition A<;l of. 1992 ("1992 Cable I'v;!·'). 'Nhich
adds a new Section 6t6 to the CorrmlUfllcattOrls. Act of i934goveming agreements between
caDle operators ~, or other Inultichauud video prograrrl1wng djst.ributOfS -- «Il1d fhe
programming services they distritmw. l Section 616 ~s il1tendedto pre"<'ent Citbk system§ and

1



other multidl.a.rmd ,video rrog~arnming distributors ("r~lUhk:halU1el distribmors") fwm taking
undue adv'antage ot pr<>gmmnung vendors through vanml':; prw;ticlts, indudtmz ;;.:oercimr
Vend{)fS to gram owncnhip imen:.sts or exclusive distrihution rights to multichannel ~
distri!>~tors ill exchange t~)r carriage ('~n their systems, , /1~ :.ve bave d~vdoped regulaIions
penammg tD program ;.ux.:en'lS and carrw.ge agreemenhm auoS proceenmg. we h~ve

endeavored to serVl~ the l;ongreS$1onat inw.nt to prohibh unfair or anticomp:etitive actions
\\'ithout reslraining the amount of multichannel prograrr;:"rningavaHabk by preduuint!
legitimate husiness practk:es (xnnmon to ;1 cnmpetidve markerpiace. Therefore, the"
im.pkmendng tule~ for program carriage agreemems that we adopt arc intended to prohibit
those octivities sr,edfkd by Congress lxl the stature without unduty interfering with legitimaw
negotiating pra(:th::es h~.twee:n multichannel vide{.) programming dhtribuwrs and programming
veoonf$, As (I. reSiult, w tIlts SeeJlnd R%UQri fmQ Orner, we adopt generaJ rtiles that are
consistent with trw st:.ttute'~ $pedfk prohibitions rega:rd~ng actions between distributors and
program vendors in fnrming program carriage :.tgn~ement~. and we wdt entbrce the~
fegul~tkms through a prO(~Ss that "vm focus on the specific f~ttSi pertaining 10 each
negotiation,

1. 'iNfien d.rafting the 1991 •• Cable Act. Congress was concerned that .iucreawdhodm·ntat
CQDCenttattonMld verticalintegratkmin. the.cahk .indu$tryh~Necfeatedan. irnbalanceof
powert>etweencahk operatorswnd program .vendors,. Spedi1~Hy, Congres-:r condudedthat
verticaHy integrated. cabk.operators have the incentive andabmrj to favnt' .affiHated
progran1ffiers·.over unanlhan~d prQgrarnmers.with respect to granting carriage.on their
systems, . Cabk nperatorsor •pnJgmmmers tbAtc0nlpet~ with theverticaHy iutegratedentities
~nay suffer hann to the eX1:~ntthatlh¢ydonotreceive£uch tavorahk WITnsv i Congress abo
found tbat -some. lUlb1e operators have. required certain oon~affiHatedpn}gram •vendors to
granter;c§uslve rights to prograrnming, afinandal interest if} the programming. or some
other additiomd com;iJeration <$$ a condition of carriage on t.he cable system. 3

3. Trw programM~ce$s pr(Y<Jisiollli of the 1992 Cable Act discm~sedintheEhmtI{ePW1and
Ch:usr4 primarHyrestrktme a<;~iyit.ie$ofverticaHy hnegrawrlPHlgramn'1ing ven4urswilli
respect .tOcabie operators M¥i Nherl'nultichsiMlel pmgrmnming distributors, Section 616
restricts fue· activities of cable opet'~tors and other muhkhannel programming distributors
wh~n dealing with programming vendors,

4•. Specifically, Sectkm 616 requires the Comrnissionto aooptxegu1ations that.pr~vent a
multkh;mnd disn~ibutQr from: .. (1) requiring a pr<:>grarmning vendQt'. to. provide. it •. Willi a
firtandal imerest in Hw programming ser'lkeasa •• ,~ondit.i<m.of carrying. the pmgt'#u.service
on its 5)'$tlJm; (1) coercing a prn}iJamming venclDr to provide it wlth exclusiverigl$tsas.il
condition of carriage, twm retah~ting against. such a ve~1dor for failing .to provide.exciusiw
rights; or (3) engaging in conduettnat disctirnimneson tbe basIsQf affiHatio~l of vendors in
the selection, wnns or condition$; for carriage ofvkkt) programming. In addition, the
statute specifies pn:.l<:':NluKes the Commission must ad<.rpt for imp!emlJntation of the ahove



pmvh;:lons. indwhng ~xpeditf:d ~evkw o~' co~p!ail:% mad-',: by a programming vendor and
assessment of apprOpfm!t~ pl1nalnes for V!olatKHl of thl,?; GlrrhRe itgreemem ruks a~ we!! as
for the filing of fdvolou~ ~laiJmL In {}ur Notke fir Pmpost.9~Rukm~,~im;/ (he Cmnnlission
sought fommem on sP7~:tfk prac~k;es that i~ should prohibit, ai~ welt as nn appropriaw
compi~mt procedures tor addresslng aHegatH.:m:s d' c:orduct thi'll vio%atl,?;s our implementing
regulaHons.

5, Section 6H)(~~Hl) of the 1992 Cable Act provide~ th.·tt tht. Cmnmisslon must .{dopt rules
to prevent a cable openH.or or other multichannel distributor rrmn requiring a financial .
imere:st in a progmm servi.re as a condition for carriage on th~ ur-erator's systems, Given
that the statute does not prohibit muitkhannd dhtribmor~ frum holding a. flnandal intaest in
a programming service. the Notice stated that ~t may nut ai'Nays he dei'lr 'Nheth~r ;) rabk
openl.tor has "required" the programming ven·::k~r to providl1 ~t f~nal1dal iml,?;reM as a
coruiitkm of ~i'lrryiflg a panicular programming service, Then.~rore, 'Ne sought comment on .
the factors we $hDtdd ww to determine whether such a requirement for carriage has .
occurred,

6. Second. Seclion6 t6(a)(2} diwcB the CO.fUmi§skm to adopt rules ttliltprohibit acahk
operaroror other mutticimnnd distrHn.ltor from coercing a video programnjin~ vemlbrh.,
provide,l111d fmm relA!j1tingagaia~tsuch a vendnf for famng to provide,extdusiyedghts .
against otherlHultidtanne! video programming disttihm.ors as a condition of carriage. Intni~

regard. we: suugntc,}n:mv:m on (t) t.fw types of activities that gh/A.dd constituW indkia of
coe:rciun~ (2) how we m.ight distinguish between "coercion" and "negotiation" ; mill en
whether (lUr iJnplerneming rules tOt Section 616 might predmk as "coercion"cerrnin
mutuaUy acceptahk arrangenwnts that wUllhi otherwi.~e compiy with Section 628. Funher,
tbe statute dearly Mates dmt e%dusive arrangenwnt$ may existothet tfum as a conditionuf
carriage. Therefore, we;·t1so sought comment on our imeTprew.rhJfa that Section6i6d(}cs
not prohibit exdushl1 arrangernenu. but that Se<.:tiPt~ 616 must be read togedwr wlm Section
61S{c), whkh precVJcles ·~;ermin c-xdusive arrangetmmts and estabhshes standards fbr
deten:nining whether. other exclusive contracts are in ttl.e public interesL

i, Thkd, Section 616(<*)(3) pmvides that tJm new rufes 111USt prevent a ffiuHichannd
distributor frorn engaging in conduct that unreaoonaWy restrains the ahHily of an unaffiliated
video programming vendor to compete fairly. by dJstriminating in video programming
disthhmicm on the ba~h;nf affiHatkm or nonafftHathm of \lt~ndors in the S~kclion, teffil£ or
conditions t~;)r c:arrh'tge of video pmgramrning,. In the Notice. we sought COlr&ncnton the
specific conduct that we should "onsMer a vlolatinn of this se,tion, We al.soproposed that.
an "unaffiliated vidl.::o prolHamming vendor" would be. a video pr{Jgramming vendOfor
senke in which tbe rnultkhannel distributor does not. havt~ an attribm.abk interest, which
could be d.eEned bv the hroadcast attribution cnterh of Section 73,3555 of the
Cornmbsion's Ruies, In addhion, we observed that Section 616(a)(3) prohibits muhkhannd
distribmors from "<hwtlminadng in video programming distribution on the b.tsis of
afmiafion or nonafnUatkm of vendors." We stated OUI benef thm it practke of
dis~riminaHng in the (oMtxt of carriage agreements in'/olves differem activities than those.
discus%:d with respect to Section 628 regarding prograrrumng ~ccess, <:ind we suught



S. YlkD$:rnl lssw;~. Several conwe:nt.ers raise general issues regarding the carriage
agreemen~ pmvislort.§ of Se~tkm 616. MPAA states that the 1ntent of Section 616 is to
ensure: that no s;;able operator or muHkh1ml1et distributor c~n demand ownership interests {}r
exdmlve rights in programming u::rvke:£ in ex~hange ror tardagc, Ftmhtnnore, MPAA
argues that Congres;s sought m prevent distr1Duwrs from discrilninadng in tenm of t~arriage

agaim~ programming services in whkh (he: operator has ftC ownership interest,' Therefore.,
MFAA dSlms that the statute cleady proscribes coerdve and dist:rim1natory conduct, and
that t:he Commisskm's rules must dlscz)urage such practkes arn provde effective remedies,
To the extent that it is neither possibk nor neces&1ry for the mks to det1ne every type of
conduct that cooJd evidence coerced or requited concessions, MPAA and Time Waw1;r
sugge~t rul~ using generic language, perhaps ampHfied byiH'ustrative exampks 1n notes
appended to the rules. that may be invoked by individuat ct.tmplaints on a ci*si>byNGlse
basis, ~ MPAA a1%..1 contends mat the Commission sn'.Ju1d interpret the congressiona~ intent
regarding the carnage agreement provisions of Section tilt} indepentlemty of the intent of the
pfQgramatte~5 provMons of &x:tioll 628. especially concerning the re:spective standards
concerning e:Xduslvhy,~ SimHarly, Viac~)m bdieve>s that the competitive problems targeted
by Section 616 are more pervasive than the program acce% issues (jddt'es~d in Section 628,
and thus ·warrantdifferenl and more stringent standards> III

9. Alternatively > scveta~ parties observe that Section 616 ants not prohibit
uwtributOfs fmm obtaining nnantial interest."! or exdu£ivlty rights.. but instead addresse~

"coorcive" conduet and "tmreawnable restraints" by distribtHOfS, for which direct eviden'~e:

is available,n The~e parties thus assen tMl the Commission's implementing rules should
ooiy reach.conduct that is beyond the llO!1W/.i course of negotiations. Furthermore.
Continental beHeves that 1mpositkm of remedies undt~r 5ettkm 616, if tl<"lt subject to
sufficient Hm~ts, may fors;;e distdbutot3 to make carrbge deti:=;10m based {:In an expectation

* We note tb-at with fe~-pect kl theret»nh~ge agreement fukh too H<li.%e Rept)/'t ir4kM«g r.hat "the term
·di~ritmnatioo· is to be di$.tlngui!;MJ fmm h<;<>,u th;\j;t tetm is used incom:1«:tinu with <.lttions by @romon@td.er:;;
~bject wtitle U •.:l1'ilieCowmumcwim~$ Act," 11te BomeRepl;'Ht fur1lwr provWzg ll<lt th~ C<fromisskm i$ to t,:kfirle
ilill:Mimimttion wiilirmp$Ct to the e~tt1~i$}el:wdy of taw mM'fe~sing di:;;~~timinati<m in I1mmai busine~~ pr~etkes.
H~ lkpm:t'lt IHt We $Ought !;:<.HUme:ut 0(1 the approprl~1e inttrpretatlCTI of !hi~ 1.al'lgl..~;age,p;mkubtlJwilli
~t tl)· aeVdUpin$ standard:;; for YJenhfying "discrimination" g<.p;emeu by Sections 616 >md 62$.

t ~ MPAA at 4·6, Time Wamerl'k-piy M 24, T<> the ex.tem that the Cl;ln1WJ:;;SlO:i\ ~ek£ w d:efht.e slwh
~rci¥e Mcl di~c:cirnfu;att1tY practlem,CSS <tl:lZ/ reC'>ft\:w.&.m{1$ ehat thl% C,1i1WUSlikm review &ample ,~#.memem~

fu::twten progr<tm vt1ndom aM ,"abolt onrat<.~t$ 1Jmt hrtfR'ffle f.e$tdttl'i,'el~Wl"Htioi1~on the \tefuh)r'" abmly m license
irnWpeooent or cQmpeti:h'le rnilltkhanw"l al;;:tribl..lwrs h~ the ·~able O!Wl&U>W' ~;e:r¥ke areas, See CSS at If.
ShnHady, Carib&.an Sate);hte Netwmk (CSN) prW,,')$ts tht!:! the Comu~li:don <%:amine the wm\ity of circumstan.ce~;

oouer which .. G1hle op>et;rtor teqlliteil <l ve114M m pgwide J ib.«nclal im~reilt i% " <.;ondidon of carriage, including
a clilik {lperawr':;; stalling of n~gotimi:-:::m$ <t"'~;0datoo willi demands for !\mu;dal interests. See CSN ai $.
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of whether a programmer is Hke.ly to seek ~mmdat{)ry carriage if rekcted, rMher than
~leeti.nz the progratruning dmt oom serves the needs of its suhscribers, Cnntinemal argue;~
tMl in me absence of wnmgfuJ Of amicvmpetitive conduct- the Commission's rules ~hou!d

aU0~ distributors w exercise the freedom to dtw'l:'miqe whether a particular programrning
sennce has the ex-peden"e and rerou:rces K~ succeed, lh Moreover, Discoverv observes that
most program carriage ded~it)ns are made .at the kx:aI kwt by managers of 1ndividwd
~ystems, rather than rtt a rtuivnat or reg~onat level bv owners of M30s, As.a resuh
Discovery contends that carriage dedsifms are generaHy uninfltlcoced by the affiliati:;n of a
program strvlce' s owners. Discovery further cometocb that the eXlS.teoce of a financial
investment or ,w cxdusive contract i~ not evidence of "coerdors" or x required" conducL l3

Ht Specific Prohibitio;WQf Section 616. With respect W irnpl.enH:mling the st~tUfe'S

spedfk pwhibitions, cornmenten: appear to focu$ ~)n S~fion 616{a)(2r~ provision against
attempts bya distrihutor to coerce exclusive rights as .a: c(mditbn of carriage. MPAA. ror
tx.ampk, ilrgues th;~l, in o)ntrast to Secdfm 628. Section 6t6 does not require the
Commission to "spedfy particular conduct that 1S prohibited.:< so that adopting generic I1lks
would be suffidem to compty with the smtute, rather Hum atternpting to ddineate ~pednc

behavior that would (onSl1lute "coerckm", l~ Si.milarly. Via-emu stales that although
;,o1erdon" m.a:y inClude more than explicit threats or'overt inthnidation > ~he CJrruni~skm
should recognize thal many negotiating imp.a:sses are ntH actionable under Section 616. l~
MPAA statts that exal.nples of activity that may involve cnerckm are useful as guided by
industry experience, and ~mggest$ severat i.ndka!nfS fm evatuahng cl;)mptaims, inclUding;
(1,) refu:'lals to carry a service on terms and conditt(}"!'};s tlwJ are rtasonal)k m> sl<1ndard in the
;mbstry for cGmpinable programming; (2} patterrm of ~:onduct dndng the l;~mr~e uf dealing
between the parties~ 0) nwrket dQminaru::e by a dhtrHmtor obtaimng exdu~ivlty or
ownership, of~~e a~~ence of a compar.ahl,e ,altemat~ve distributor; and (4) the thnin~&of
[igreemeN on fln:mclal interests or exdus!VlJy re!atwe to l.ht agreemem on carrmgt,

1L AHemathdy. several partles ~ugge$t Jenning "coercion" as rmrrowt)' as pm,sible
in order to .avoid fnn:cbJ$ing the dlscusskm of exduslvity (l~ ownership in aggress~ve< gorm­
faith nellodations, ~ub.kn h) the comtnums of Section 628. l

' Al;cordingly. these parties
re:;;omr:r~nd viewll111 "coercion" as conduu that is nf~t t/:fisonably con1:<iJered gozxlAaith
ne2otbtkm. or thatamogms to the exertion of pressure beyond rnere negotiatkm, rn ordet
to anow for aggre:,sive negotiations on carriage ~nd othtr ~erms. Tet suggests t~a! the .
implementing rules require that complaints: aUegmg "coercwn" demonstrate exphclt threat~

by a disnilmwr> stating that such prw~tices are arguably analogow~ to antitrust standards
regarding tying and exdus~ve dealing. k8 rn addition, Cabkvhhm et at recommend a three-

------~.~-~ .

1* Using theu: lints of pre,;e<i~m, TO cil.M ~f.WMal cwm to inghhgh( acdons fir <:fincl:.!)un" l1ml. wnukll:>( wmjlcl
not evicten~ ·cu<;n::i~)n'. See TeI <tt )4.



part test for identifYing "coercion" or retaHatory cnooucL inv(l!ving: {I} the plausibility of
~oerdon. e$:~claHy with respect t~ estabHstw:d or powerful program ver:!dors~' (2) specihc
facts of coerCton; aru;f (J) alleged facts that the conduct has unre.as:onaMv restrained the
vendor's ahmt:y to t:ompete faidy,!~ CaMevlsion jusHfies such it standard by observing that
cahle operators rarely consider dropping estahlished services in negoH~liom, and cable
operators otten provide non-moIIDtary "value" In exchange for exclu..sivity,- such as
p1acenwnt, carriage, or other cnmmitmems ." th~t could rebut the daim of coercinn,

12. In response. MPAA daims that Tel pwvides fie vaUd support ({)( its proposal
thm: a finding· of "coercion" must require evidence of expHdl threats, suting that the
pnwiskm:,'S established by O..)ngress in Section 616 difth fHJm the antitrust standards
referenced by Tel due to the absence of an ahernative multicha.nnel video prognufuning
distributor.~ furthermore, MPAA ~rgu:es that coerced ex.::h.1.sivity is prohibited by SCcCtion
616. even if th.e Commisskmwould find l:lOu-oxm;::ed exdw~ivi~y ~o be in the puNk interest
under the S:tandard~ set forth in Section 62%. Tel states that it agrees with a case-by"case
appik.atkm of the implementing reguJatlon~ for Section 6.!6 in order wallow for aggressive
market negotiations, but onse:t\'1.5 that ~1PAA 's indicia are often. unrelated to coercion. ~~

13. Arwther specific statuwry provision is set forth in Section 616(a)(3), which
prouiMt.~ a distributor from "eugaging in conduct the effect of which is €a unreasonaNy
!1.5tr'alrl the abmty of an t.tnaffiHated video programming vendor to compeJe fairly by
diwrimirutting in video programming distribution on the basis of affihation or nonaffiHation
in the seJecthJil. terms, or eondith)t!s of carriage.« MPAA recommends that me Commission
cmmider several t:riteda fnr a tttiam facw showing of such discrimination, such~; (it) a
refuSftl to carry an unaffiHated setvke without reasonank: buslries:§ jusdfication~ (b)
assignment of ,significantly inferior t:hannel positioning, or nther type of inaccessibHity €a
sub1$Crlbcrs, as compared to competmg affiliated !lervices added to the s-'jstem during the
same time period; (c) unwiHingnes8 to engage in promotional support, cooperaHve
advertising, or other similar acdvity .Performed for comparable affHhHed services, without .a
reasonable business justification; (d) wiH1ngness to seH subscriher lists and addresws and
other data useful in promotional .activity only to affiliated programmers; (e) exduding
~m.at1:1Hated progt'MI1ming services ftom mention in 8tand~rd presentations (0 potentia.!
$'Uhscrroer.s, when aft11iated serVices are named; (f) requiring that unaffiUated servicefi waive
rights not waived by auy comparable affiliated or uilltffiHated servke~ (g) higher monthly
payments to affiliated services than to comparable tumffUiated services without fe~sonable

busine% j'!Jstifk:.ation; (h) impooing more onen:::ms technical quality standards or requirements
on an unaffiliated service; and 0) refusing to include a nonaft1Uated ~efvke in compara"Me
discount packages to th{)se in whkh comparable affiliated wrvices <tie 'Jffered to subscribers,
withDut.a reasonable busiIWS$ justification.!Z Viacom also agrees mat discrintf11ati<m in the
c{}ntext of carriage. agreements invohlfs different activities trOfO. those discussed under

:.lI> MPAA claims mat Tcrs dl$eu:~i»~vf the ;wtitfl..lst ca..<;es is l~l;:<n'npkte in drat the ::::oul1 d!%isl(lflS did l1N
hin~(o'; <:<n the prmence of a threat,. MBAA,ilit;1'efure, cites me ~e%etHiul fm.::iHtks" doc1tine M. a «11)1'e appropriate
St8lW.lu:d for cowjJu:iron. ~ MPAA Reps>, llt 4 0 5,

,; See Tel Reply at 18..20,



Section 628 regarding program .ace-ess, ~ Other parties recommend that the Commission
narrowly construe the fJrohtbitron against distdminatkm by favoring an "affiliated" veruior-,
~o ~s to avoid discouraging !\iSO's from making favoraNe deab w'ith pmgram 5crvlccs in
whkh they have invested,M Firt.dly; Cominentat recommends using the :;;ume factors Hsted
in Sei;don 628(c)(2)(B) to justify a distributor's different treatment of various program
vendors, including an aUowance for considering crerlhworthioof,s, offering of service,
financial stability; dl~ratler, and technkat qtmHty, ~1 '

u.•.• In •. implementing thtpwvhwns of Settion616, we hdieve fhat OUt regulati<ms. must
strike a balance that nor only prescribes behaviorprohihited by the specific language of the
statute, but alsopreservestne.abHityof affectedp-arrws to engage in tegitimale.aggressive
negotmtions, •••. Because thestatut"e. dO¢.s nor promtHtdistrHmwfs from acquidpgexclusivity
dghuor Hnan(,ia~intercst'sfrQmprogramming vend0r~,<Ne believe thMresolmkmof Section
616 complaints wiH neeessarHyr®u.£ on. the specific.faxtspertaining to each negotiation. and
the manner in. whi-chm~ttailldghtswe're·obtainf:d, In. order to ·detem11ne. whether a violation
has, in fact •• occUff~(L. /AccQro.ingly, •• we. adopt general mlesJhM .are consiswnt.with the
statUte's.specifkprohimHonsregarulngacdons mtween distrihutors •and •• program •• veoo-ot'$ in
fonningprogmm carrtageaJrreemenm, .• With fes~t·w the· prohWdtionssct forth •• ttl Section
6l6(a}(1H3), we wHlidentifyspedficbebavior thM tonmitutes "coerdon h and
"discrimtnation"as .• we.resmvepartkular Section 616 u.Hnphim.:~ •.hecause the practices at
issuewiH necessarHy •invdvebehavior •that.must be evaluated witmn too.conteM of specific
facts •• pettainingm I11mh •negotiation.. In.addition, •. W~ .ob5crve that Section 6t6(a}(3) prohihits
on1yiMt I.xmdw:t "theeffecfiofwrnch is fDu nrea£Onab1y ref;tfain the ahility •• of an
unaffiliated video progranmliug •• vendor·. to compete fairly ."u •.. Thus, the imptementing
regUlations tor Section 616 \viUrequire tbatanycornpbinant aHeging a Ylotati(}llof Seedon
616{a)(3) must denWlt.~tr~wthat the effect of toocondutt that prompts the complaint is to
unreasonatH'j restrain theahiHtJ' of the. complaimmt· to compete faki)',

15 A • Vie.tmHeve •that this approm;h .compEes •with the expressed.congressionat· intentof the
program access and cardageagrcement.provisiowof the 1992 Cable Act, hy preserving. the
legitimate aspects of negodations for. multlenannei.vkleQ·programmipg that result in greater
avaHabHhyvf pnJgrammingto thernuitkhannel~dcten marketplace,l~ Indeed, webeheve
that these regu tations wiH follow the•• statute's directive to «rely on the marketplace, to Jhe
maXtmum .extent. feasHHe, •MJacllieve.greater avallahiHty"of the relevam. programming.$

Wc •cmphasize that this •apprQ1iChremains. i;oooistent with our.objective of ~el'\dng" the
congressional intent to prohibit unfair andantkompetltive actions without restraining the
am·oum of multichannel programtnlng available by prt~:%uding legitimate business praukcs

;" See 47 V5-C. § 616(<l){3},

~r ~j994 Ca.~k As;;*. &%*km z(b}, ~aHl1 Firntlt~i.\Wlffirler, MMDockn No. n·Z63, a FCC R<;d
3M}) 0993:l.

,~ See ~m CaMe A<:c ~t~(ln 2(b}(2},
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oo~uuwaCUn1~titivematketJ>kw:e,".~ •• l;;~*rthet·rWjte. assuggeMedin {be •Notic~,. the
flexjbiHtyth~tis Anlwremin. tni:iaprwow:hwiHhehn.rmHznt in oUfovetaH.eHbn itT reScdve
mnhcarriitfteagreementarii. prognun {wcesrscumpt~ints,so thatoufilnplementkm~wle8 fnr
Se>;tiuu616.do w)( preclude as ."coefdon"~tlymutu~UyacCeptaMe anangements'that\voufd
ottierwisecomply with the •program {lcce&is.provisiOfl$ of Seuion. 6ZS,jI) We remind vendors
amj.. disttilmtors,however, t111!t onr program .ao:e-ss .. wgtdatiol1s. prohibitexc1twivity in areas
ufillefvedhy a cable operator ,a.nclnNuireprior COmm1sskmapproval of any. exdusivhv
dghts provided in areas served bya cabkoper~wfhefore sW:::hrights may beentbrced ""H

l~k •Att¥.esame•time, we.beHeve t11M thiStTlt~thod'~Alr prectude.opponunities for
distributursln restrain the ab~li1yof cenain program vend0r~ .10 f~1t progfanl1ning·arw
Ct}tnpete l'airlythrougn attempts!o {1} w:qui1'e .fimmciat interest::> .in program. services as
oondition$tbrcarri~ge, en cDerce.exrlusive. dghtsor retaHateagah1$.t vendor~ .that faB to
ptnvidesudfJights.or (3) discdmir~te. awougaftilkited.mllnl1affBiateO. vendors .1\1 ••t.h&
seleftirm,tern'tsor conditioHsr& carriJ,w;ofmultkhannel video prograrnrt111lgP Thus•• after
revrewin~ the facts of individual tregotiatkms Involved )nCafriagl;~ agreement •• di~p'l.ltes, the
Commission win be able midentify twhavhJr that, in com.e.M, irs prohibiwdunderSection
616.

17....VlealMio'bserve that therel;~wO •on thls aspect of the •• 1992. C~ble .Ac:thas heen
extremely Urniteci>.. In the absew:m of more explicit .• inputfwrn tnecommenters, we .• beHeve
thatitispeither helpfu~ I1DrnrCet{sM')' to develDC sPecifki~dida of "?oerckm", a~ thi~ lime,
c0n.ti'$,r)'to thespggest1onsof two commenters, , A15o, wrule v¢e beheve that 1t H
Unne<;tSMttYprovide. further Hlustmtive gUideHooth •wehelim;e. that. beh~vior such as that
sugges1e&bycomrneuters. atldescrtbedaoove,can pmvh:k t~seftHguide!ines for ca~e-by"
case inquiry, Suchexamp~cs may he used by comp~aina.nts Hl dev¢lop.factsto 5lUppor( their
c~tllPl~iijtj.thusserving as m.n;;kh fot spedfic aHegatkllw rf:rtaining to unfair program
c~tfiagcagrt:ements~·. We .ahu tej&;:t the snggestiuus.from commenten ~hat supported
*teh'mdvet{:5Isfor identifying'\;;oerdiln" or "diocrimhifltion'<.. because we believe that the
nnique.a$Festsof indiv1dualnegotiations will require a mom direct examination and
evaiuatkmof the. facts pertaining tn. eachcomplaimsituation. We. emphasize that the statute
dgeS nutexBHcitlyprohibit tllultkhan.net distributors from acquiring a financial interest or
exclusiv¢ri~htsth.atareot!¥trwhm permissiMe. TIm&>, in the context of good faith, Iumsv

letlgthdispJssions, multtchav.nd dhtributorsmay negotiatefor , but may notjm;iM upon,
such •• heilefltsltlexchange ft1r carri.ageon. their.· systems'•.•• We beLieve .that ultimatums,
mnmidaw)n,condutt that amDuntS!O the exertion.of pressute beyond gC<l)d faith
negotiations. or behavior that 1$ tantamoont to an unreMt1rmhk refusal. w deal with a vendor
who refuses to grant financial intere;:;ts or t~xduslvity rightS in exchangtt. for carriage, .should
be con,$idered e::wmpk.$ of behavior that violates the prohibitions set fonh in Section {H 6,

W Cite to Nutim ~t 1D5,

Jt Sf£ 41. C ,F,fL. § 16.1{j.J2('/l, Stl"h,*PPf{jYclJlNlJif~S" fmcllngU1"tltle Fmf>'J~dl?:xdusi¥ity $crves th~ pUblic
il'ltermturdu the taCWl:5 artkd,Mea in t!:w 1992. CaN~ Act and ,,(:'t forth in § 76. W\)Z(i.~) of ourt{ule1',.

',~ We D(~e thal we bdkve. l:h~t theca::;e+y .~«.~. apprl),wh adopt~d ft'f cMriagtl .agfe~nWM$ wm mak(:' it
mmecl%~my for Ui> to thoroughly evcluat~ the tint: of ardw);s'! pre::::e'J~m$ ,.~hwd B) '~c-erds.:m.o ~itd by reL
MPAk },~ TC'l at }}'%, MPAA .a~ 7~9.



18x Finally, '.ve rejea TCrs suggestion that we sh(lUlrl require evidence of txpHdt,
rbrta~s,. hecause ",">W-L heHeye that, l1etiMil thr:a~s may not !lJways comprise a ~iXessary .
condmon for a hndmg of <;<Jefcwn, Requu'tng s'llch e~ndence wOll.td e~tahh$h an
unreasonably high bmden of proof that couJd undermine t~ intent of Section 616 hy
allowing ffiurtknarmef distributors to engage tn bad fahh negoHmions that apparentlY would
rH)t violate the sw.tute and nur regulations simply because tx.plkit threats were not made
during such negothttions. In contF4.St, we believe that Section 616(a)l2} 'NliS intended to
prohihit impHdt fi5"! ~k'eH as exphcit behavior that anKM11S to "coercion. ".'''/

19, With respe:-l;;t to the prDhibitions set forth in Section 616(aH3}, in order to distmguJsh
rft:t'Ween programming vendors that are "aff1Hatoo" or "nonaffmaterl~ '.vith particular
ulsttU:mtors. we adopt the attribution standard as .appHed ttl rhe program access ndes, l~

SpecH1caUy, we win ctmshlera vendor to he "at11Hated" wifh respect to a multkhannel
distributor if the distdbutor holthfive percent or fUOft of the :,;tock of the pn}grammeL
whether voting or n(Hl~¥oang, As in the First R.eR0rt anJj)J£fI. on program access, we will
not adupt the single majority shareholder ~:£pect of the broadcast attribution rule, In
addltkm. aU officer and dkecmr positions and general partnership interests wiH be
attributable, as wW limi'Wd partnership inten~~ts of five percent or greater, regardless of
iMutatton, While cenain .aspects of this attrUmtion staralard may be ~libject to
reconsideration in the progr~m access context. we wiH adopt a p;·U"aHd standard in the
absence of a dew.Hed rationale t1'l:3t would distinguhh the rdatlonships in Section 616 from
the vertical inkgrarkm is-sues in me program ;r,;;teS$ provtsions of Section 628 ..*

20. The Notice ahQ sttught contmetlt on the procedures to be established fot review of
complaints, and on the appropriateperndtlt's and remedies to be ordered, Section 616{a}(4}
prnvHies for expeujted review of any complaints made by a vldcQ programming vendor
pursuant w this~ection. Wesough.tcomment on: {1) whether we shm.~td follow the §ame
rtwiew process as was discussed with respect to Section 618{d}. M rather. adopt different
cmnpl.aintprocedure:<;; ;.md (2) whether we shouJd afford carriage agreements cQntldential
treatment in fuil, 01' tather, omy permit confidential or proprietary infotmarion to be
redatre:d, Section 616(a}{5} provides that the Commission must adopt appropriate penalties
and remedies for viQhtions f;f this subsection. induding requiring the Inultkhannd video

>.'. We <ll"o MW that un 1'4'*11:0, 1993, CSN mea '* mm:ioo to amend th.e first Rxwnt ansij)@:r in MM Docket
N(L 92<!65 and tu reVl,,¢ j)rtlc~d\.lnu dates, CSN ~)nl.ended thm: vario!.!!> i!>!>~x:~ r..u~M in their (Ommen!!> were not
<;unsiden,:d in the FintRJfi(H'U1Ml.Qt~er, We. nnd !h<&l a. nU1nher of. the i%ues penaioed (1 prtlgram carriage
M~n~emen.h, ,md are <'St;Mressed ill iliis item, T(l the eM~mili"lt inue~ raised in CSWs comrr4tlt" w~:re tdevmt H:l
fhe rm:mram !!CCC% ptlwHionii, we tind no 1Y',,'er;:;igh~ on UlJ!' put Gfmf.~ming(hdri%tlciia:; u"~Y ,m: ched in the
wlnlnem smnmary. ;i$;ft, e.g" f;H.t R@f,1Jj iilld Gder. Appcnrli:s< C. n ~L i\ccordingly, the m(}fi;,)n likJ by CSN
:& h~rehy denied.

'..~ Fix~l Re~rt Imd QqJtr. at ;:H70: 47 CF.R. § 76. HX}(l{h), We note th<&l, thc :;;une ;lutibution st,mdard WM
adopted t!1 pnx:eeding ildcPfir:g ,te c,llJ!e tate reglJ!atioo p:m'<ll~kln;:; of the i 991 «loJe Act. See Re£on amJ Qrdet<

MM Docket No, 92·206, FCC 93·171,58 FR.N736 {Ml$.)' lL 199J).

'" See. e.la., Ped!kms f;)f Reron;:;idermion in MM sX!Cket No. 92·2:65, filed June 10. 1~93 1'1y BiilCk
Enten;Xnmeril1'(:kvi.~(cn at L DiSlxivcry af 2, Urn-tty Moota m 8. Ttrne '"Varner at 7. Vi~t(lrn a, :1.



programming distributor tn carry the tmaffHiawa p.rogram ven{k)L3~ Accordingly, \ve sou?ht
comment on: (1) pR~edure$ that ',\Ie ;;holJld eM.abHsh tor mMld{~tory cM"nage,: !,2) the -
appropriate dunWion for mandatory carrfuge. given that we do twt imend to require the
m:uidchannet dbtttbutor tn catr.i the aggrieved programming $ervke indennitdy~ (3)
guiddh1es that we should use to determine forfeiture amQunts assessed against violators; (4)
whether weshooM atso consider ordering remedies othe:r thi*.l1 for*eiture Of mandatof"!"
camltge, such as estiibHshmem af prices: Wrm~ and conditions of sale, simHar to the'
remedies specified in Section td8{cHl),'t; 1n .additkm. Set::{inn 616(a)(6} prnvldes that fhe
Commission nmst delineate penalties tn be a~sessed against any person fUing a frivolou~
complaint pursuant to this sectlon, We pn)powd to asse~s moueMlty forfeiture~ for frivokms
complahlts and we asked tor comment tm {, 1} rhe faclors that ~-!'houjd deterrnhre whether a
c(tmphdnt is friVOlOUS; (2) guideHnef> to determine forfehtrre arnounts; aoo (3) whether we
should base the forftdmre amount nn tb.e ref>otm.:es expended by fhe Con:unission in
1;0fffiidering the eta-km and by the pany defending agidnst the daim.

2L .~sarding Section 616(a){4fs requirement for an e;(pedit~d reviewprOCi$$ for
eomphtiut!i byprngramming vendors, MFAAcQmends mat t11ff same smndarcts of evidemiary
sup~rt foraH~gadnn$ should apply fO bothcumplaints andart,*wers.MPAA aIMJ claims
that tlw avaHabiHty of s;.H~putedc;atriage agreements· with red.acte,d proprletaryterms would
contribute to the hody of pre:s:edent concerning prohibited ~onduct, thus deterring violations
and minimizingthe in;;::idenceof umwctY~sfuI(;omp1ainfs, According wMPAA, these
cousiderationsappear to outweigh tne need to maimain the t:s;.Hlfith::ntiahty of the entire
C(H:ttn.\ct. which ;a distdbmor ;;ould ~lm reque~t in appropdatecases pursuam to existing
Comrtltssl0n'f'.H'o@..tures tbr mq"$e~ting l;.x.mf1det1tial lr@HnenL 3~

2Z*R~gatding remedks for violations. MPAA claims that mandatoryc;arriage ~huuM be
imp<~sedas aremea-y for most vio®adom. and that the rules should enable the C'-Jmmissf'Jn
t() set tffntliS andcQooitlons of carnage in appropriate case:ii, When carriage is ordered as a
remedy,.· MFA/\. argues· that it. should cnmhme. for a reawnable. peri<'xl 'In··non~discriminawry

tern,WiJtttHttmpanks notiPj the Commis~iofl tbn they have reached;! vdu11taryand non·
aoofiive$gteetmmt MPAA. also bel-ieves that tht~ rules shouM require £onsiden~tion of a·
complatnt within 9Q days to ~fford rrwaningfuJ fe-Hefw pwgrammingveooors, 4(;

Alternatively. Continema~ :Mserts that the: Conunisskm Sll'JuM use a mmedy of mandatory
catriageotdy rardy, and. should not require it in response tn a distribmor's mere denial of
carriagt'L ~~ Inaddhion. ComirwnudWUeves that the Cornmis",ion should not always rely on
maooatotV "arna2e. even When wrongful conduct has occu.rn;s;,L..s& FinaHv, C:1blevi:.i0n states..~.' x..:.. . ~." ...

"~~__~:"~".r.'''.

;0 W~ ,l~tt~lha! i;h¢ H'JUSi; Repm:1 ~t:a!,% that "r~IM£ kgi~latiol1 prov",k,sne-w FCC fem~die& <ltld does not amen;,;'
<$.lW is not inwntfud to ameno, exbtmg <mHttUt;~ hrw§. An amm:u~t ;lna nther remedk:s t~mt em he pun,ued llndtt
current taw by vide,;} pr!:igrmnming '/w(}m~ il:::e rmisffel;td by lhi~ secdo?l.·' Hon~e Repon M 11 j.

,l'l;;;~ MPAA at 11·;2,

«l~ MFAA at 12+l-,



thatremedlesimpGWdstWtild~fi®ttheharmtQ Uwag.tt~eved •vendor,. Cabkvi~ion
re~omnw.mrlslimiting~he ti'llWp.eriooforE1ing~S@;tion616i;omp~aim .to9Q days after •• r®
aggfievtd •••vi~)latkm, •••••.• lf•••m#ndat9ry.carriage ••••is•• wijITantm:1, .,.C4IHev~$;on ••~onteJ¥1s .• that the
ComrnissioRshuuMlirniL8LWUcarr@getDQUeyearplu$ tne .ttrne pctlOdnet'Neen the
Cornrnisston'snnle! .•and the.di(itdbutor's £ornphanm:~.wtthterms ofi;arriage that•an:
rtas<JMbkand.ounnmary in the industry .••••• CaMevisiunalsnrecommendstnatany,. forfdtmes
imw:osedhy the •• Cmmnisskmon a cabk•operatO!sU-ouUi be .rdawd 10. the aUeged'harnl to the
pr<Jgr(ltnming vend.or, and should not exceed the vendor's lost profits. 4l

~2iscussio.n

13, .·@~nerak.Proce~.hl!Wi,.•..• We •beUevetnat a Gcmpla.int process derived from the process
'Neestablbhed for adJudicating undue infhwnce ct1mptaints filed pursuant to Secrkm
62R(c){2)(l\) of the •program access proviSions of tbe 1992 Cable Act wU! .provhk: the. mUM.
nexibleande,~pediticus merins of enforcing tne cardageagreememprovisions of Sttcthm
616, ,•. 1'hus,. we •herehy '. adopt.a system thrit promotes .resrAuHQtlof as many cases as possibk
on llleDasis. of a c-ompla int, ansv.'e,r awJreply '. Giv%.n the~m,tute'$. exphcJt direction to the
r:ommtMlion to handle program. carriage complainwexpeditiuusly '•. additional·. pkadingswiH
not he a~cepk"'d .orenwrlliirredumesS8pecifiCril1y•requested by.• the. reviewing staff,
Discovery wiH notneces,sarily be permitted as. arnatter of rig,ht inaH cases, •but onlY as
needed on a case··hyw;:;asebasis•• asdetermrned.by.il1estaff,. Cases.lhat require a relaHvdy
containedamolmt ofdisc{wery (Bruited to, \vt'itten interrogatories and documem production)
\~,m he resolved attbestaff 1ev-el and shalt be$lib.iect 10 review dinx~t1y hy the Commissi{m,
Inwrlocur<>ry revk'.v shaH 00 permitted only aner the stidT has ruled on the medt:i. The 'ilt
parte mles. governing F~8ttktmjpr(:ceedints wm •.b¢ appHed.

24,.AS a'. practicai mMter•• nowever,.' given tl1atAHeged viQlarkms of Section .616,
especially those in'!olvingpnterrtiaHy »coerdve" practices.,wiH •n:~qutre •anevaluationM
contested facts andb¢navim relarerlto program carriage negotiations, we believe mat the
~taffwHl he unable W •re~(}lve Jno~t. program c~rriage. complaints •• on the sole basisofa
written record. as described.aoovc, Rather, .we antklpate thst.resohuh:m.ofmost.pmgl'am
carnage cGlnplaints wHl •• require an adrninistrative b,eanng tot·valuate contested fa~ts relawJ
to. the parties' •~pecificnegotia6ons,. %nsuch eases, uJkr .rev1ewing tne £cHuph1im, answer
,md reply ,tht~ staff wilL infonnthe par6es ofitsdeterminadoRlhat resolulkmof the
cUJnplaintwi1l requixe a nearing before an adm~ni$trative Jaw jUdge (AU), Theparlks wHl
he given the opportunity to resolve the dispute through the Conunlssion'$ alternative dispute
nSQ!utionprocess {ADR) .. If ADR is not selected or is unsuccessful. the case wiHbe
designated for heating befnre an AU, •Intedocutoryapplkations fur review in SUdl (;a~es
wili be simila,dy limited. and any dedsion rendered hy an ALJ shaH be dire<;dy appealable
10 tb..~ Cnmmb~~iotL The ex ~m::ill mks governing restricted proceedings wm be applied.

25.. As 'Ne have required in the context of program access l;;cmpl.aims,# to minimize the
numbtrof complainb tmJughtbefore the Conuni@h"m we wiH requjr~ that prior to fLing a
program cardageo.n-nplaim., mta$$rkved progrsmmingvendor must nrst mform the
multkharmddistributof of its bencf that a viol~Uonof Section 616 of the 1992 Cable Act
ha<s occurre<L Stith notke must be sufficientlydetaHed S(l that the muhkhannd diM6butor
~an delermi.ne th{~ specific nature of the po~emial cnmplainL This wi!! give the rmJhichannd



di~H';bmOt ,t hn.al opportunity to rt:&o}-ve tbe dispute without involving the CommissimL If
Uw pardes FdH l;;:annot tea~h resolution. the aggrieved progmtn vendor shoutd me its
tomphdnt dung with tV%de:l:'i'Ze (an affidavit or copy of a certified letter) that the required
notice tOlh¢ multkhannel distributor has betn given,~ Complaints famnn; to include StH.:h
f:vkknce \.viH be dh:.missetL FinaHy ¥ ii 'One year Matute of lhrdtadons wili" apply ~o carrhtge
Jgxet~menJ compbints, Thus,.a i.,:f.Hnpkint med pur~uam to Sectkm 616 must be Hled within
one year of ~he date nH <"vhirh fme of the foUowing occun;; (a) the ((}lnpbinam emers into a
carriage agreewr:nt with a-n muhkharmd distributor,whkh the complainam aHeg¢$ involves
a \tif?lation of Section 616; (b) the muldthannd distributor ntlers to carrY .a vendor's
programming pursuanl. h) knns that the complainant aUeges to vh)!ate S~cCtion 6l6~ 01: (c)
~he complainam noHfh:s .an multk:hanud distrHmtor that it in.tends to me a complaint based
on 11 fequt~;q<t to carry pro~rmnming th<*l has been denied for teaS(H¥S that allegedly invnlve a
vidatkm of Section 616_4t

26. RX;l"ne9.j~fi - We now th<H tty,) w.::ord I.)ffers \Ie!}' tittle guid~ulCe on the sUbject of
remedies, and in paftlcubr, prc'''''1de'i{ Hak ht~ight on the appmpriate scope and duration of
reh~f in the form of mandatory carriflge of t.he c:omplaioonf$ ptogramming. Thus, we do
not mHeve dU:H it is pG~sibk w prescdbe s{X:cific requirements f-or such relief at this dme,
Instead, we, win determine tf<!0 appropriMe rdid f-tJr prognml carnage violations on a case­
by~case basi~. C<Jmpfainant~ win be expeded to indude Ii request for r~Jief in their
compt:>.dnt, ahmg with any rdevam evidence and arguments in support of the reUef
re4ue~ted, AvaHabk rtfnedks and sMltl.kms include fortblture8, mandatory carriage, or
l:arrh~ge on terms revhed or ::;pecifkd hy the O::mnnis1l10tL41

27. If ~ ct)mpbin.<tnt $~ekt mand:atm'}' carriage, it should propQ~ specific terms for such
carriag~, as 'NeH as an explan:i$tkm of its ratknale for proposing those tenns, such as the
exJstenct: nf cornpamMt: wrrn:s in ollier program tarriageagreements to whith either the
c<:>rnptah"umtor the defendant li-; a. patty < . or .cumparahfe teml$. that nave·neen approved by the
r.:nrnxnissbn in other program carrhg12 cumplaint cases. The <kh:ma.iwt may oppose the
pr'(rp¢sed reEefin itt; answec and may oner alternative remedie~ without prejUdice to any
defetl$es it nUt}' rai8e or resrJ(m~g tollie c:ompla'inant's aHegatlous, Given the wide range of
hehav~or thzt may potentiaHyg)ve the to a vtohdon of the nde':l adopted herem to
ilnpli:::meat Section {}It}. we beheve that a cas¢Yby,·case determination of the appropriate
remedies bMtd on the spedfic behavior involved in a particular vintati(}f! provides the only

<~ At H~~?p til:r~, r-ath~t th-an {~~t-aHhh a ~;Pl%tf:w lime pt\rlod for th¢partk~ !i:l attclnrf to rt~olve fht <{ispwe
l:dore M aggnw.{(:'d party H~ay t'Hi: acmnphhit at. the ():mn'fii$$ion•.•'>;»~ wUI Mh>wthe ag~tie\'ed ptosranuilin~
v~n&:H: to tk,':tl~tmin?} the -appropriate du:tatl<m of ncgoHatilJus, ,M a minimwn, howe"~t, the programming vendor
muM rt<~v;cl~.:r. ,Jm pctem),al aefen(}M:1t t<m 0(1) clay=> w !esponu m the l1otk~< .ar;JJ Mh:~w -a re,l$l)nab!~ tin1€' there'llter •
,', wuku wHi VtO"y gl\'en the pattk:..lar dr(:H(nstan~?p {~f each c~;;e o. fef n~£oti-atiol1s,

.x, WI) lk l1':::ltbdk',,'e !ha~ 9D clay::>, a..~ suggeMed by CabkvisiorL, pwvidM.a sui'fl,{:ients!atute of Ihnitadotls.ihr
rrt>gnlm c&lttge com-pi,aintt, Vh. h-aye .adopwJ J, am~ yeJ£ :tHltute d lirr&mtions fer fiHll.g ca'llwlS-l11g .aHq~ing

viohHh>tl$ of Qljr Drogr",~m ;lI::CC$$ regulations_, which rnliY inv,)jy~ :timiitr wpes (!I behmdcr Md alk~Wkms" See
41 C.F.R_ PfUiJ(}3{r} The <xltnmeI1Wts,mduding C&'>;!eY'isiNl, ntt¥t nO! provided sufttcieut infNmatkm that
<bnll)n;;tnt·l~'" ,.he u(:'i:'d for t.! more a$:Jmr\tiawJ ~mn.He of HmiHHitms kir aHt~ged viai,tti0:M of the program Clm'tlWe
requin::t,10W,'il;:l bnn!n tk,-{,lOfi 6HL

'i hI}" tt::::.ampk, if the Cmnrris-scion f1n;j~ mat i:t cartiagt ,lgreeffizmtindudes a coen::ed financi-al imere~lor
t~,dushity xquirtmfnt in viobtion nf Section 616, the ,lppmpri;Ht:: rerrft)dy may :>tmply be !l> delermine '>Jl<lt ~ul;:n

WUIl:!' ~re Ull~'.Hf;)tc'~<lbk by ,h~ mubdwnnel di~trihuwr, and W reviie t!'A e~i:;.ting '~.gr@ment, <m:lering carriage
<Hi the ~nme ,en,l:!' negoti-aH::ci in Hmt ;*rt.'en:r.wt 'With,>!lt the ,xlerc>;~d nn<m~:i;ll inlere:!'t provisiDt'lS or coerced promhe
d ex.dusp,!t",



reasonable and meanin$ful method of enforcing Secdon 616.

28, With W$~ct to forf¢ltures~ we dbagree with the ~uggestkm by CaNevbkm that the
torfeiture amou.nt mt~st be n:hlte4 to the alleged harm to· the programming· v,Mdor, Dr that it
shonkl be limited to tl1e veooor's *lost profits." Such a standard has. not provided the hasis
tor FCC forfeitures in mJmf \.;ontexts. nor is it set fortb in the stande, Rafher. the
Cotrllui,Ssion wm rely upon il:$; forfeiture guidelines to determine the appropriate pe!1a~ty:~

COnwlalllt PWcess

2? O,.)mn1atnt. When filmg a comp'lai.nt, the burden of proof wlU be on the programming
vendor to est~Nish a ga facts showing that the defendam multkhannd dhtfH.mtor has
engaged in behavior mat i~ prohibited by 3ecdDn 616. The complaint mu.~t ide£~tify the
relevant Commission regulatkm. alleged.!y violated, and must describe with ~pecifkity the
behavior constituting dre aUeged viohtion. The complainant nmst establish that it is a video
programming vendor, as defined in Section 76. t300(d) of the Com.mi8~ion's rules, and that
the defendant is an muJhchaooeJ dlstrHmtor as defined in S~tion 76.l300(c).@ Fm'
complaInts alleging dh;criminatory treatment that favnn; ".aXfiHated" programming ve-ndors/'&
the complainant mustprovi4e evidence that the defendarl1 has an attril:mtabJe interest in the
allegedly fuvored progrn.rmnlfig vendor. as set "fOM in Section 76.l300(a), The complaint
mU$t be supported hy documentary evidence of the aHeged violation. or by an affidavit
(signed by an authorized representative or agent of the complaining pmgramming vendor)
setting forth the basis fr~r the complainant's allegations, If the complaint inv{)§ves a spedfic
written prngram carriage agreement. that agreement shi:mkl be included with the compiaim
with pn}pdetary infotmationredacted, We agree with MPA/\ that the availability of
dbl:lUted carriage agreements with redacted proprietary terms win contribute to the body of
precedent concerning prohibited cnnduct. and win a8~i~t panle1; in future negotiations hy
detf~ITtng viohrdons and minimidng the In£tauce of unsuccessful or frivolous c<.:mlp~aint~, As
stated aboye, a one-year statute of limitations wm be ttWHe.d to program carriage
compbints, FinaHy. the complaint should specify the retief requestf:(L If the complainant
seeks mandatory carriage, the complaint should specify the desired duration and terms of
such carriage, and shOUld include me rationale and any documentary evidem;e supporting
such request if the complainant seeks mcidific.&tion of an existing carriage agreemenL it
should. specify the terms it wdm to change and should propose £pecWc substitute ptovlS!On1,

3(}, Answe(~nd Rsnh', The defendant wUl be given thirty nO) days to me its answer
responding to the cornplainant',s allegations, 11J.e an.~we:r £houkl be sup:poned by
dtfCUmenta.ry evidtnce, or an affidavit (signed by an office,!' o-f thedefendal1tJ that refutes
each aUegation made by tr..e compiaimmt pr ~uppotW any Ml1rmadve defenses the defend1tut
may raise, The an.,~wer shouWalw include the defetldanfs response to the reHef reque"sted
by complainant, M weB as any documentary evidence that supports defendant's pnsition.



The complahllint wiD be given twenty (20) d:1)'~ to resfKmd to the defendant's answa, $t

J1.till1it ~ierrnination. Af~er reviewing t?e complaim, anlN:cr and reply, the staff will
make ~ha~. for t~e purpo$e~ ~)t these proceedmg~, w~ wm ~eem a ndma rad~
dete!ffiuuH1on. H the complamam has not made a lli1m~ fli£L~ ca~ {)f a VtOhHlon of nur
t:arnage agreement reguhHtOm tnecomp]aint wHl he dismhst;ll If the staff determines that
the complainant has made a llWm tacie showing, the sUlffwHi %} rule, and "."m determine
whether it can grant rdief on the ba~b of the existing feeorcl. If the record !§ ~1m suftlcient
10 resolve the co~plaint and gr~m reUef, the staff wiH Jeten-nine and outline the appwprhw
pmcedures for <hscovery, or wdl refer fhe case w an ALl for an administrative hearing.

32< Qi~G~}very. The staff win determine wha~ additional informathm is necessary to
resolve the complaint, and wiH develop a disco"<'ety protes.i; and timetable to resolve rhe
dispute expeditiously ,sWherever possible. to avoid discovery dispuu~,$ and arguments
pertaining to relevance, me staff \t.dH itself conduct Jhcoverj hy issuing ~prroprlate ktterti
of inquiry or requiring that ;.;pedfk documents be prnduted, The staff win determine
whether the llmteriah ordered W be produced to the oppodng pany sbould also he fiied with
the Commission. The ;.;lli!Y may orner that any documents or answers to such inquiries wHi
be submitted to the Commission M~d to the opposing parry within a f>pedf1ed time period,
Any intormation exchanged through discovery may be sUhjected to a protective order upon
an appropriate showing by rhe rek.~vant party that the infonnaUon is pmpriet.ary. S~ If the
staff cannot readily determine what additknla] ~nfom·lath.m is needed to resolve the dispute, h

~; .. Iss ~tawd ~¥e, lmk~~ $.pt~ifieiHy requeW~dbY the Commhshm ul: it?!; staff, a<lditlon~ pleadings ~uch M
moti-(lWtu dismbs m modoM for~umm<tPf jljdgm~nt will not & .fxm§;i4~~, Wt. intend 10 ke'ep pte-.adlngs w ~
minimum to c(tmp~y \\'ith tim swxutof'J' drreC1ive ftlf an etpeditt:<(l;~cllU!;ik.atQry Pf':lC~:%,

,2 . The~taft, IWludlng AWs, k 4ireeted twr.ein to te~d>,e aH program alrri~gedi~puw$. as ex.peditiou~ly as
po~~iMe,Ghtenilie(:Ql;npte~iwoHher~~ue~ drat may Ix< r~hwI in:>'lWh Ml~S, as wdlas the likely rWedW rewlve
tllCruaI 4i~pute%. we do oot hdkve that it ii> Pl;}i;1icabk or <IJvis.ahlt 10 add 10 !he <l4minhrrative burdens already
placed on the FCCMaff by lh~ t192C-alAe Act ~W imposing, >It tit,=::, Out@t, aunibrm r$1uiremem on 1h~ Matf w
diW¢$tM the~ cMe£ within 90 ~i~ys; M wws-uggeMoo by MPAA lni% Cf.!rrill1Cm~,

~>Sl.W47CFJLS{J;459, The flmie~ will he fequired w M:« teMonJlbk Hep~HO prevent tma'Uth~;wbwd access
It!p:Kn.(;et.(;ddocu~:n.l$. and infotnmli<>lt. Aecesfi. toprotected matedali'i wm be limited to the individual <X:>mplainant
or defendant, tht attml1~Yi'i listed with the Commission '% representative;; of the p<'!nie£,thdr statt1'; .<md·IillY e~wrt
>m<;IS$ffi or <.mmy%l$, Each part¥ b r~ponsiblt f<tt inform.ing:my,we with access toptt>tected information thatilie
do(:'ume:>1l$or .infbrm~t4>n comam~4 therein. ff'f1a}' nm he di~d@ed w. :myOl1e or <my emiw other th<m the
C0mn:lll;~h:ln,Eacn party mZ1teqt:lir~ the (JU!et ~o dis.cluse inwriti.ug the nunesGf all persons. who have access
W d~t:lments ·artd into.rmatior!$llbj-®t to !.he protective orate 'The informatron,;xmtai:ned in :my proprietary
matet1~smay llO(M disch:>M:lJ (0$1W J¥:ffiOU tKlt>ll.!thori:mct 1(1 reqdv~ ~l1<:::h informMi~}n, and may not t~ l.!wd. in
<.my.,l;:liviry orfulli:Uon <Xherth.anth~ {lro:Sl:;{:wion or a~!enw of the G.l% before theC<"H:rlmiss~on, Each \nuividrm.l
who i~pm¥ided $::.ces~ to the infotmalkm hy tht OPPOSUtg rar;y&h~isign ,I !3Gladred &t<ltem.ent,l)r :shaH certify
under renml)' .)f petiuO'. !.hat the individual h.M personally reviewed We O)rnmi!;dml'~ regul.ation~ :md lj:mief~tatld:;

t!'& Hmil>ltiom ~hey impo~ tlf<l)(:l ~he ~igtingv;uty, No copie~ of ptopfietary rr-.aleriah may & ma.it:< e:(ccpt copk:;
w he ~uecl hy aum.)fizea pt't"'vow tach pmy w1H be required to rm3wtain a log n:(:ording the number (If copi.e:;
made of an propri~tMY inforntatj..:>o li;i.d !he ptmon~ !(l wlmrn the copie~ were wovideJ. Upon 1enninatwn d the
pro~ecling, ~l original!i ar~f rep.,todlJctbl1~ of any proprietary milleriah, <u.\.mg Wi!:hlhe lo~ rewrdinj?, petwtlswl,m
receIved ';;Opll;:S of such m3tett~S, w~H !:~ provtded to the ~woducll:tg party, Upon ww letmWiltloll otHl-e
prtxeeding, <t."lY MtC$ or o!.her work product derived in whole i)f 111 pm from the pwpdetary m<U(jrial& of <m
Opp<>~ingl)r mird pany shaH be· de$troyoo. The p<t.'1ie~ may agwew ,tdd\tiGllal rew;·onable meM,~res !o. prot~t:l!he
codldemlality of information ai; me dr<::umsta~ces may require. $uch:<cgfeem~IH f;hould beixmfimwd in writing
and med with the Cmmnh<~i{ln, Any fmft'!l'<=' m abide by th~ tMl1l$ of the pH)~ectiveordet may ;'efi'Jlt In the
imposition of ?}'.\IDctitms, inclUding dhmhsll <:<f the romptmut, Ot ('.Nburt, susperi.s.io!1 or disbarment ;)1 th~ alwmeys.
invTlived. See 47 C.P.R. § 1.14. ;'l~ also Appem1l?< D.
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~houM refer the complaim to an ALJ. The starr-may ab~J t~okl j StaH1S (Df!krenc{~ ~o
C0m:!uc{ discovery, and is autbol'll,cd to issue ond n.din~s at the staHJ~; cunf<:t,,.:r"'-:t \,<;;r,it;h ""ill
be confirmed to the parti~s in v/riHng. v

JJ. Upon.fhe conclusion of any dis(:overy, fh~ staff may direct the parties to sunmit
briefs, together with proposed findings of fact. condtMltlW of law and r;lf(Jp'-~sed n::medies on
a llpedfied dMe. Reply brjeJs shouM be med w~~hin the foHowbg nrwen ItS) daY:-i. Tht:
parties wiH he given an ~1dditional hw (5) days m whkh to me nX!;h:wd (opit::> (1{ l;ri<..~fs ami
reply hriefs for the puhH-t rNxxd when the)' contain eonfidemial IX pmprit~wrv infnrmatkm
that hi sUbject to a pmtei.,Tive ordiiL After 11 ruling on the merits, eilher party rnav file an
application for review of the staff's. detetmlllath.ms dlrecUy to the Cnmmissi<>n. -{hi;;; ruling
win include a timetable rDr compliance, and wUt 'twcome effective upon rd¢as~. % In the .
ahsence (>f a stay, any rdkf or remedies imposed therein. with the: ~X(;i;p1~On or an '.mkr
requiring mandatory .;;urriage d~t wouW require the defendam 10 dekw .Aher programming
carried on its ~:HstrtbUlJnn sy~km in order Wtarry comp~ahmnt's prognurnn~ng, wi'll remain
in ~:ffe.;;t pending appeaL Stays wm not 00 routinely granted. H l.h~ staff onlt'fs mandatory
carriage of the c(}mplainam's prograrrunJng, ltoo slJchcardage would ll'ccessitate ddetion of
other program.ming from the defe~dant's distrH>utkm s)':Mem" the defeooant need not carry
the programming untH the Commission has issued a fina:! rohng on the applicatiOn for
review, In such cases, hnweveL if the Cnmmisskm upholds in its entirely lhe rdief granted
by lhe staff nding, the ddenJam wm be required to carry the compLlinanl's pwgf<1m1njng
for an adclhkmal time perhN. beyond that tlriginaHy ordered by the ;:;wn, equal to the
amount uf dme that elapsed between the staff order ami ~he Comrnis~;inn'~ final decision, on
the terms ordered by the staff and upheld hy the Co~nmlssklU.

34. B&ferml 1\1 AU _ If the staff determine~ that the .;;omplainant bas established a nrima
fade case, ~nd that disp{}:;lfkm of the complaint win require the resu&mion of fa{xua& dispures
or other extensive dis%overy, it wiH 00 advise me parties tn writing, [I' bnth partks agree,
they may dect m resolve the dispute through AUK If the parties do l1<Jt agree to AUK or
if ADR is unslH;s;;cssfuL the staff wiH refer the comph~int to an AU ror an administrative
hearing. As stated abnve, we anticipate that the fnajorky rd the program carriage complaints
moo wm require an administr.ative hear~ug to resolve t1tctual dispuws related tn the .
negotiations benveen the partie!). AUs are expec~ed 10 resolve program carriage (:0tnplai(Ms
expeditiousl.y, ;;loa shodd hdd an irnmediate Slams conference to estahlish timewbles fM
discovery, hearing and $ubmhsion of briefs and proposed firu:Hngs of fact and corn::lusions IJf
lltw, Interlocutory appeals shaH be: permitted only afrer a ruling on the merits. l .. ruling on
lhe merits by the AU mU:~t be appealed dire~lty to the Commls~inn, Such a ruling <NiH

include the relicf gnmwd. a timetable for compliance. and wiD became effe.;;tive upcm
n:~ie.a~, in the ahsence of a stay, any relief {)f remedies impo~d therein. witb tht: t'X.;;cplioll
t)f' an order for man<iat<Jry carriage that would require deletion of oilier programming, wiH
remain in effect pending appeal. Stays win not he routindy granted. If the AU order~

mam:hnory carriage of the complainant's programming, and sueh <.:ardage woutd neressil~He

deletion Df other pwgmmming from the defendant's diM:ribtltion system, the dde:ndant need
not carry the programming until the Commisskm has issuoo a tinal ruhng on the Jppea!. A<;
in the i-.~a!\e of a staff (N~der, if the O)oomissinn uplldds H~ relief granted by lht~ A~ j in i1~~

{,ntin~(y. the defendant wUl be required to carry the compia.immt's programming fur iH"1

additi6md lime periDd, beyond tha1 Ot*ginaHy ordered hy the AU, t~qual [0 the amnunt uf
time that dap9:d between the AU's decision and the Cormnis~inn'$ ruEng nn tnt? ;tpp~a\.

pursuant to the tenus urden:d by the AU and upheld by the Commhsion.
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Frivohn.1s ~la.ints

35. The regulations we bave adopted to impkment the pmscripdons contained in Section
616 of tIre 1992 C.abk Ad iire intended to·avoid cnnstraining aggrieved· programmmg .
vendors from filing legitimate comphtints. but at the san* time must afford the statutory
protection to multichannel di~tl'ibutofS fmm frivolous compLdn~, We note that the
commellltrs Mve off{:red DO suggestkms as to ",.,'tmt ShlJuM be <kemed a "frivolous" program
carriage t;omplainL AccordinglY. M in me l;;lise nf program aCl:ess t.:offsplainw !lied under
Section 628 of the 1991 CaMe Ac~.% we adopt her6n a. regUlation prohibiting the filing of
fdvototm tomptaint~ alleging a viotation nf Section (H.6/;~ Our regulations wlH also require
that aH complaints alleging violations of Section 616 must be m:.:companied by an affidavit
signed by an authorized officer or agent of the complainant. To enforce the pnihibition.
against flUng frivotouS cotnp&aints. we wiH asseg w{weury tbrfdtures in accordance with
Section 503 nf the Communkatinns Act and our forfdr.;Jre reguhtions and policies. For
purposes of secdon 5<J3(b}(5). one t1nding that a t10nAkermee t.:ornplainant has Wed a
frivokms compiaint under any provbkm of Sectkm 616 wm be sufficient to fulfiH the
citation requirement'; of the forfeiture provisio~)s, ~

36. W~th re~t to the type of complaints that the· Commission win deem frivolous. we
believe mat compialnts men without any effort K~ ascef'titlnor review the underlying facts
should be consk1e:red frivolous, We expect that the requirement adopted herein that
cOO1plaiI~t.) he accompanied byaffidavh shouid assure that sUl;;b compiaints are based on
spectficand substantiated facm, When this is not the c~. the compiainant wiH be Hable for
sanctions fut violating (mt rule against frtvoious complaints, Simitady. compiainants wm be
liable fOfsanctions for fiHnga frivolous comp!aim when that complaint i~ ha~ed on
arguments tnathave been ,specifically r~jected by the Comrnissh:m in other proceedings. or
for filing atompJaint that ha$ rill tJkmsible hasis for reH~f \Ve expect that further standards
with respect to fdvoious complah1ts wlH de\'elop as specific cases are adjudicawd.

Y. CON~LlJSiON

37" In this S~oM R.~rtjMW Order, we adopt ruks to hnpkment the: new Section 616 of
ilie Communications Act regarding program carriage agntt:IDemts, Given tire program access
regulatiomi previously adt)pted~ we recognize that enbanced availability of muhichannel
programming to the public win also depend upon the abiHty of prognun vendors to sen their
services witl10ut becoming subjf:i:t to coercive or diocrimir&mry practkes, Therefore. we
reek: tu estabUsh regulations tluu prevent mullic-haund progr.anlluing distributors from
entermg into carriage agreements that are >.:>:::mditkmed on concession..~ of various rights,
inclUding t1nan.cial interests or exdusivity. By adopting this process to identify prohibited.
conduct in ne,gotiating program. c~rrhlge agreer.nen.ts, we beUeve that the implementing
regulations remain consistent with the general appwach in th§s pmceeding to serve the
congressional intent to prohibit unf.air and antkompetit.ive actiorm without restr.aimng the
amount of multichannei pmgrJ1TIffiing avaHahk by preclUding legitimate husine~s practices

~6 ~ 41 CFJ~., §16J003{q\

~* Sw Ap~ooiX: 0,

?if ~ 47 U -53:, § 503{h){5~L
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VI" ADMINIS~TIVEMA,],'fEft,~

A,,, FinalReg.Utat6f:t%le:db~.~§is

38. The Final Regulatory Flexibmty Analy~is is attached as Appendix C,

D, Pa~rworkJ~;&gMrtN ..u~S!~n!

39••• Tbe decisioninthis prooeeciinghasbeeuMOOYleOwith respecLWtnePaperwQrk
Reduction Actof ··1 W3tLand.nashemlfoundtoimposenewormodified requirements or
hurdens upon the puhlk. Intpleraentatk'm ofanynewormodit1eurequhemeuts will be
subject to approvaL by the Olike of Managememand Budget .as prescribed by t.he. Aet-

C. Qrdering Clauses

4f.l. •Accordingly•11'.lS0R.f)~D .that,purs~a1WtoSectkm$ 2(a),.4{i). .aoo. 303(r)0& the
Communk.ations Act of1934•. as amend©d, •. 41ILKC.@§ 152(a}, .154(i}, and303(r)•. Part 76
ot'the Commission's Ruies.47 C.FJLPart 76. IS AMENDED a.<; set forth in Appendix C,
below, effective January to. 1994, ..

41; ···11' IS FURTHER .GRDBRED tbat.MM Docket No. 92~265. IS TERMINATED,
. .~--.

42. ForfurtherinfntmaHonin thisprooeeuirtg, ecih1act lames Coltharp. Mass Media
Bun~mJ,. (2(2) 632..o3(}2; Dh:me Hofbauer, Office ofthe General Counsel, (201) 632,6990,

FEDERALCOMMUNICATIONS COMMISSION



Ap~endix A: Section lIZ of th$
Cabl$ Te1$1i510%\ Con$umerProtection anddonq>etitio.n.A,ct of 1992

Part II oftit:te VI of th.lZ Commtrnications Act of 1934
amended by inserting aft.et'sectioD 615 {as $ddedby section 5
t:his Act; the folloWing new section:

>l ta} . Regulatious ,--Within one year after •t,he date of enactment
of this section, the Commission shall establish regulations
90verningprogramcarriage{:tgreements and rel>~tt$d practices between
cable operatorso%' other multichannel video px\:>grammingdistributoxs
and video programming vendors,

Such regulations sha11--
". (1) •... include . provisions designed to.. t'revent. a. cable

operator' ·or. ot:her multichannel •••• vide>;:) .progxamming distrib'utor
frpm requiring a financial interest in.a pr'ogramservice asa
condition for carriage on one or tnore of $\Xch opeltator l s
syst:ems;

"(2). include provisions designed to. prOhibit a cable
operator or other multichan.nel video programming distrihutor
froffi.coercing a video programming vendor to provide, and from
retaliating againsts'_lch ··avendo~' forfailingtQ provide,
exclusive rights against ot.her multichannel video programming
distributors as a..condition of carriage on a system;

" {3} contain provisions designed to.· prevent-a multichannel
video programming distriblj,tor from engaging in conduct the
effect of which is tounreasonab.ly rest.rain the ability of an
unaffiliated video programming vendor to compete fairly by
discriminating in video progra.mmingdistrihution on the basis
of affiliation or nonaffiliationof vendors in the select:ion,
terms, or conditions for carilage of video programming
proVided by such vendors;

"(4) provide for expedited revil3'1W of any complaints made
by a video programming vendor purs:ua.nt to this section;

n(5) provide torapprop:riate penalties and:remedies for
violations of this subsection, including carriage; and

" (6) .. provide per~lt les to be assessed against any person
filing a frivolous complaint pursuant to this section.
l'I{b} Definition.-~As \Xsed in this section, the term ~videQ

programming veTh:ior' means a person engaged in the production,
creation, or ~.Mholesale d:J,.stribution of video programming for sale, n
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1 . .Cablevision tndust.ries' Corpot'atit}D , Cbmcast .' Cable
ComIDunications, Inc., ••..•• alld, •• ():>xCable . Communications
:2. Caribbean BatelliteNetwork•. Inc.
3, Consumer Satellite. $ys t ems , Inc.
4, Continenta18ablev±wion, Inc.
S. Discovery Communications, Inc.
6, Liberty Media.Corpoxation
7, Mot. ion Picture Assocriatiofiof Ame:~:-ica, Inc,
8 , Tele- Comml1nic>~tions, !nc,
9 , Time Warner ~ntertainment Company, L. P .
10. WJB-TVFort Pierce, ·L.P,

1, Motion picture Association of America
2. Samm.ons communications, Inc.
:L Tele-cormnunicatiQns. !nc.
4, Time Warner Entertainm*nt Company, L.P..
5. Vlacon) Internati.onal Inc,



Pu.rsuant to the Regulat.:(.ut~{ Flexib:i1 ity Act. oElS8Q, the Commission ~ s
final analysis is as f()11ow8~

This action 1$ taken to implement Sect ion of tJm Cable Television
Consumer Protection and Camped. t.ion Act of 1992.

Xt • S~ry of the is[tu$$ rai8ed by the public comments in
reepon.e to the !nitialR~latoryFlexibi.lity Analysis:

Tberewere no comments stlbmittii?d in response to the Ini.tial
Resu.latory Flexibility P>.:rl;~lysis A

We have analyzed t.he qomments submit.ted in light of cur stat.uto$}'
direot.ives and have formulated regula.tions which, 1;0 the extent
possible? minimize the regt:tlato:ty burden placed on entit.ies covered
by. the program car:ciage agreement.: provisions of. the Cable Act.
Different entities will be affected in different ways. Some
programming distributors may be fo;rced to ~j.ter their pol iciea £>:)r
negotiat.ing for program carriage, while ot.her vendors may receive
benefits in increased flexibility i.n sellinH thei:r proqram services_

IV~ F.deral Rul$. which ~verl&p~ duplicate or conflict with th@se
rul•• "

The proposal contained herein has been analyzed with respect to. the
~aperwork Reduct.ion Act of 19HO and :tOlmd to impose new and modi tied
information collect.ion requirements on the publiC, Imp.lernentation
of any new or modified 1:-eguirements will be subject to ~ppro'..ral by
the Office of Mana.gement and Budget as prescribed by the Act,
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Part 76 cf Ti t',I-e -17 of
as follows,

is am-ended

1. Th$ a\1thorit·y .;;itaLion for p,3;:r"t T6 is r,ivised t.o :ced.d as
foLLowe ~.

A~Jt.hor~i:t}~-: ~t7 tr.S~(~~lS2, 153_~ :L54; 301~ 303,_ 307, 308~ 309/532~

533! $:35, 536~ 542 e S43~ 552~

3, Subpart Q is added. to read a8 follows:

(aJ Affiliated. Fox: purposes of determining wh-ether a.
video proqxammina vendor is 1laffiliat~d~S with a
',,·u· : •..; <~h'·~·n~l"'·l v'~d:o p"·,,..,"'t'<'"" ",.,,, ; Y',t'"< ""'.1' <' '" ""l·t..,~'t ·0·"'" "" «. u' <:;=-d. .; ...,~~~- •. ...:..5';'" w ~..¥.:.o:.'i#.:-......."o:.. ,;...... -.~... v-.. _Jo.......'::;b.Q...·~~i=S~":A-h;.;::::z_ ".oJ(. __ ~ w.k. ,.:.;:;';,<,,,:, ""-!-._ $- ';fi_~ _ w":z> ..... :.;J..

th.1.e subpart; the definitions for "at.t:ributable interest II

cc>ntained in t:he notes to §76, 501 <>f this chapter shall be
us(;d, fYr."ov:1.ded s howev,;:;r that:

CO the s.ingl-e ma.jority sh<".uehold.er provisions of
Note :2 ("0) and the limited part:ner .i.nsulation
prGv~.eions of Note 2 (sO shal.1. nDt apply; and

(1} the provisiorw of Note 2 {a} ·L"e~·F'irding five (5)
pwccent interests shall incl::.1de aLI vot.ing er
nonvot in(! stock. or limited p,~rt.nership equi. t}'
i.rlt"~<::~·r·:t=;Bts ()f fi~'(e(5} r?ettc~;;r1t{~rr' rn()2:"'e~

(b) Buying groups. The term "buy.i.ng group" c)-x:" l'agent.,~'

for purp<.;,ses Cif the det init.i/)n of a mu.l tichannel. v ideo
programming distr.i.butor set forth in paragraph {e} of this
section~ me>ar1.$ an entity" :r·ep:r'es~.:;:rl'ti.ng the ir.:.tel:"6sts ~)f

more t.h>~n one ent.i.ty distributinq mu1.U.channel video
progra::r:fn:i.ng that.:

{l} ~:\.~41;::~e:s to be if. irlan(';i>:tlly'> 1 iable fo}.:, any~ f.e8S dtlE

PU.n~~.1?1:t t.? a sa Leil1 it.e cabl S; proq-rammi ng t ?~'. .
s,~te.:. J. ::.t,:.:. .i>ro.8.dcast pt·Qgx:amml.ng, contract WP.IC.h. lt
c:<i;~:rn8 as <".l contracr-l.ng party ,~s ,~ representative of
i t ~~ rrHl~'rnbe':fs t)'r \>ihc~se m:ernbel~,B) as c~ont:racti rl~J <f.:.~a:f't ies ~

a.q:ff::C ~',o joint and several .).i,:.ability; and
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t.>:i 11-tIlS ~.11(~ 8 t an(iax'zii'z ed
fOJ:: indiv idm11 01emb.ers; and

(3 } .Ag.t·{",i) S ~:, "".',:::~' r·~.: :,.;~ ~.:._~.~.,'.:'.' ',::~ i.', <'::';C:.~.,.;. "~. :~,' ~,.' ~.,' ••~•. ~~.~'" ly C 1:' j. nd.i v i d ua11 y
rea:s()rl·~"k).1.::=;:: i~.·-:_.~ .~,.,.: _.'~~_~ ,~.~~~~_ ..... ~F~) Sf.. t1Xld;;3;:rcls T()X: t11e
'Lrr~ji \r i(:1.l)':;i1 rHe:r.r:l..~~::.l:'f~:- ~:;'f Lb.e

on

(0) MuJ,tichanu>$l v:Ld#o programmi:n-* di.atrikrut.or, Thetex:m
"mu lc'l"lann@l de<;, pr()~~:rt'iM!:mi:ng distt'lbut,o:r" rneans an
ent:.:vcj' engi::ls,;;;d int: tn.lBin<::s~' of m.aklng available for
pu:rch0se, by 8utscxJber:s en:' customers, mult.i.pi<:: chann~.ds

?::>t' ~,;'i!j~?() f.;;:.r~.Jgr}~rntniIv:J. ~Stlcl'j e.r~titi€s 1 11ltte'; but !j:re:n,{)t
., l' "'.1' """/~ "'~. ... r"" h': "" ""w ~','- "'.-- y' '" "",.' J" : ....,.;..,- "'.'" , ~ "",.};..'.; yo, , t.r•. 'l, ,...-.... :....<~ .. t ,'~ _·:;U".' v "~k""O:.... cl ,_ ',,; _, ':, :."'.1",.,,.1 ,~ .••.cl'':'H£; J., ".k.,,~~t"0~n ~

diBtr:i}:n.Jtic.>rl ) ;1 dit'·ec.::r~ b,r'(>:3::e:h.;-tlt=3-t sa,t.el1ite
service! a television receive-only satel,lite program
c:LiSLt"ibutOl', and ,,1 $,,~.tell i t.e milSt'er ar~tenna u:?leviaion
system operator, as well ar; buying groups ('n~ aqenta of all
t;ruch erlt, i ties"

{d) Video prograuw.inq vendor. The term '·video
pX'ogr:",HtH:ning vl:?r:dnx:" means :) pet:3<)):1. (Hlg'aged in the
p.roduct~ion., creat.ion, or wholesale di st.;;;;ibution of video
progY'amminq f Ul:: S;ilJ. e .

Section 76,1301 i-a Buhpaxt. Q to as follows~

(a} Winamcil~l Int-ex-@$t-, No <;abl.e ope'jC'ator ox' other
{uu.lt.ich,3..n.D81 videop..n.~rqr:ammin9 disLriJ:;utor shall req'..lire a
fin:'·: ""'al i""L,t'r"""'t 'in 'lP'" crO('<"'arr: ,<;;,".r·~tjr8 a" 13S /""nd~ti()n.I;r ~.", ... a:.. :... _·~,f. .. ~ '",AA .. ',."..'Q.' ....-.h:.I'.. ",-,.~.:': . .I.}: . .I.- .,' : .~':1"'" ~,-.• ,..~- ...........:~:.", ...'.' '-""" :;j ~"_.',.;....,:u., -:- r .. :"",," .

for carJ~:;.age on <m.e or more ot sucb 0pl!:;r.ator $ s/proY~der l s
syst.ems,

{bj Ext:.!·.:t};.lwiv-e r~_g'hts ~ J~c· ::~ab.le: c~peiri~:t::Cr. Ot'c?t:hel~

mul tichannel vide,::> p:co,;}.ramrrd.nw dJstxibut',or shall
coe1'ce a.ny v:i.d¢op1:'0qramming v8ndorto provide,_ m:
r·<3:t.al late. aqain.8t such -3, '.lendor felt' fail ing to provide,
e$tclusLre rL:;)h.tsaqB..i.rwt. any ether {(llj.ld.channel vidf.i;o
progr>:l.mming distd.1:;:utor <}.S ,:l, ccud.i.tion for can:-ia90QD. a
systenL

(GJ DiaGt:imJ,nati.om, No t.i.ch,3..l1nel video proqx.',3..mminSJ
d.istt'ibu.. t:CJr shnll (;;nga'J8 in conduct the effect
of which is t.O unr::-"asow'lbl/ .-cest'rain tbe ability
of an unaffili.iiit,;;;;0 video programrning "\n:mdor to
c<::Hnpe.te ~aiX:~t' by, Sd.iM;c:timJnat~ng. in, v.id~o
programnnng dJ...3t:'C\.r>tn:.1.0n on u}?:; DaS:l.S of
af£lli-az::.ion or.' n<>n'·id':f.'l.1iation O! v(;rndors in th,;z
;;;elect ion, t.e:·cm::" (,;Y ::.:~':mdoi.t; ion.;::; for ca:r:cii::lge of



venders,

Any video pt'o~jramming .v¢ndor aggrieved by conduct that it
alleges to constitut:.e a violationef the t"l3}gulatie:ns set .fQ1:'th in
this subpart may commence an adjvGicatory p:n.Jcee.i~i:i.ng at the.
Commission,

(3) Notice .r~qui~$d~ . Any ag'grieved video programming
vender intending to fite a complaint .under this section
must first notify the defendant multi.ch<Hlnel '..tide()
pr>'::>gramming distributor that it intends to fLLe a
complaint with the Commission based em acticnsalleged to
violate Qne or more of the provi.sions contained in
§76.1301 of this .subpart, The notice must be sufficiently
detailed s!:> t.hat its recipient {a} can determine the
specific nature of the potential complainL The potential.
(;omplainant must. allow a mild.mum of. ten (10) days for the
potential defendant.{s; to respond before filing a
complaint with the Commission.

{b}.. General pl••ding r$quir~nt~L ca1'riage agreement
complaint proceedings are gener.~Jl.y reselved on a
written :recQrd cOKlsistLng of a complaint, answer and
reply> btlt may a1s0 include other written svbmissions
slich as brtefe and writteninterTogatO!::!es. lUl
wrl tten submissions ( Doth sunst.antiVB and pr,)cedural,
must conf'o:rm to the foll.owing st.amiards ~

til PJ.eadings must he clear,. concise, .3ndexplicit.
All matters concerning >3. claim, defense or requested
remedy should be pleaded fully and "lith specificity.

{2} Pleadings must contain f~A)t.S which, if true.
are sufficient to constitute a violation of the Act
or Comn',ission order or reguL~tion, 01' a defense to
such .~J leged violation,

{3} Fact.s must be supported. by relevant
documentation or affidavit,

(4) Leg':l.1 argument $ must be SUPPorted by
>:lTpn:::pl'iate judicial, Commission, ot' st>~tutorr'

authority_

(S} Opposing authcrities must be distinguished.

(6) Copies must be prOVided of all non-Commission
>.:.HJthorities t'elied ':..1pon whh::h are not routinely
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availabl~ n<iti.(:)nalteporti.ng·$Y$tem~3,

unpublished d::::~cisiong slip cpinions
administrative ,3-gencies.

such as
courts OJ:

('n 13artiesay¥ responsible for the cont.inuing
acc1x:nacY~oHd ccmrpleteness of all information and
supporting autho:d.ty f1.1rnishea in a pending
cCffiplaint. proceeding. lnforrnationsubmit.tedl, as
well asxelevant legal <.:rut hOl'ities ~ "(("Ust he ClLt'ret~t

and U.pdsT,edaSDeCeS$aory and h'1at:imel'y' manner at:
any time befcre a decision is render~d Qnthe me:c:i.t$
o·f· t 11-e c()rr~l? la ~ !1t .

(ii) The >~/:ldre$8 and telephonenunlber of the
complainant, the t:;pe of multichannel'''' ideo
prog:q:unming d~$tFibu~2r that l~oesc~dbesthe .
defendant., and the aCidress anc t'::lephone mJmr:~e:r

the defendant;

(iii) The name, .'ij.ddres$ and telephone number of
.:;;omplainant ~ s attorney, if represented by counsel I'

(iv} Citation to the section of the Communications
Act~.nd/<:)r' Cotl'imisslon regl.ltad.on or ()rd~n;:' alleged to
have beetl violated;

(v} A c,.:>mplete statement of facts 1 which,
trU!';~;, '<'iou,ld constitute such a violation;

(vi) Any evidence that $':.1pport.st.he truth or
accUracy or the alleged fa·::;Ls, including, when
relevant, any writ ten carr'ta,,;e ;;l91:'eement. between the
complain.ant ;nd the defendant., with proprietary
informax ion redacted;

{vii} ° EVidence. thatauppcr·tscomplainant l s belief
that the defendant, where ne>::;essary, meets the
attribut:itm standards for applicat.ion cd t.he
car1'1,3.ge i;l.greement xOI::g-:.),lations;

(viii) For complaints aLleging a vioL3-t ion of
sect.ion 7$,1301 (c) of this subpart, evidence th>3.t
supports complainant '.s claim that the. effect of the
conduct complained of is t:o unreason.ably restrain
the ability of the complai.nant to compete fai.rly;
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fi:x;} Thespeoific relief s<;}t.tght, iM1G the t:-<:ltiQnale
and any e\~i.dence in &.:H.1pport of the r~li<)f sou·ght <

C~H Evex:ycomplaintalleging a violation of the
ca:t'!'iage.a$x:¢~meht requirements shall be accompanied
by a swo:enaifldavitsigned by an authorized officer
or agent of the complainant.. This affidavit shall
contain a statement that the affiant has read the
complaint an.d that to t.he •best of the afr i ant's
knowledge, informa t i on and bel le f f crrned .:l,f t.e:r
reasonable inquiry it is well grounded in fact a.nd
is warranted under Commission :regulat.ions and
policies (n.~ is a good faith argument for ::he
extension) wOdification or reve:rsalcr such
regulat.i'.::)rn~ or-pol icies s and it. is not interposed
for any i.mproper purpose, If the complaint is
signed in violation of this rule, the <::ommission
upon motion or its own initiat.iv~~ shall imposB upon
the complainant an appr>:::>priate Banet ion.

CU The following fo:rmat may h\e used in cases to
which it is applL:abl$, with such modifications as
the circumst@J)ceS(f1ay rende:r r'H':':Cl33ssary:
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