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Mr. William F. Caton
Acting Secretary
~e4eral Co..unication commission
1919 M Street, N.W. Room 222
Washington, D.C. 20554

RE: Amendment ot Part 74 of the commiss ion I s Rules
Governing Use ot the Frequencies in the
Instructional Television Fixed Service

Dear Mr. Caton:

Enclosed for filing is a copy of the Comments ot WJB-TV
Limited Partner.hip to the Notice of Proposed Rulemaking in
response to MM Docket No. 93-106. The original and nine copies are
being forwarded/to you by overnight delivery.

Please acknowledge your receipt of this letter by file­
stamping the enclosed copy of this letter and ret~rnin9 it to me in
the enclosed salf-addressed, stamped envelope.

It you have any questions or need additional intormaiton,
please advis.a.

Sincerely,

.'

P.A.

AJB/jpd
Enclosure

cc: Mr. Walter R. Pettiss
Mr. Kenneth E. Hall
Mr. Robert A. Brannon
John H. Muehlstein, Esquire
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In the Matter of )
)

Amend.ent of Part 74 of )
Commission l • RUle. Governing )
Use of the J'r....aci.s in )
the xDstructional Television )
Fixed Service )

--------------)
COMMENTS OF WJB-TV LIMITED PARTNERSHIP

Pursuant to the Commission 1 Ii 1I0rder Granting Extension ot

Time" in this Docket, released on September 27, 1993 (the

ItExt.ension lt ), WJB-TV Limited Partnership (IIWJB") I hereby files

these brief oomments with regard to the compromise reached between

the Wireless Cable A••ociation International, Inc., the National

ITFS Association, ana a group of several educational entities.

At the outset, WJB is pleased that a compromise could be

reached between the part.ies. The relationship between wireless

cable operators and educational entities has proven to b. a

•

mutually-beneficial one. Through excess capaoity leasing

arranqements, eduoational entities have received equipment,

royalties, technical assistance and other valuable benetits, while,

in return, operators such as WJB have been able to secure the

additional channel capaoity that is critical to their ability to

I WJB is the general partn.r of entities that operate wireless
cable systems in Ft. Pierce and Melbourne, Florida, under the
business name of "Coastal Wireless Cable Televi.ion". It
previously filed initial comments in this prooeedinq.
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compete in the cable television marketplace. Because both sides

depend on the cooperation of the other to make the relationship

successful, it is constructive that they work together to determine

the parameters for future usage of the available speotrum.

WJB is tiling these comments to address a single, but

very important, issue - that ot simultaneous usage. As to that

issue, the commission requested comments on the following lanquage:

lias to satisfaction at the minimum recapture requirement,
hours 21 through 40, ITFS 1ioensees are required to
retain the right, upon the currently-required one year
notice, to transmit mUltiple programs simUltaneously. I'

If this provision qrants ITFS licens••s the right to demand

simultaneous usage ot leased channels, notwithstanding contractual

restrictions to the contrary, WJB must voice its adamant opposition

to this one aspect of the compromise.

This issue is ot grave concern to WJB. Like many

wireless cable operators, WJB must compete for customers with

.ntrenohed, hard-wire cable systems. In most cases, these systems

ofter forty, fifty, or even more channels of programminq.

currently, wireless systems cannot match this quantity; in fact,

there are only a maximum of thirteen commercial channels that are

available to wireless operators. For wireless systems to compete,

or even to exist, they must obtain usage of additional spectrum.

The use ot excess capacity on ITFS channels is pr••ently

the only method by Which wirel... operators can assemble this

needed capacity. The use of these channels is absolutely critical

to the success of Virtually every competitive wireles. cable system

in ~h. country. Before any operator would ever spend the millions
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of dollara and countless hours necessary to develop and construct

a system, it would need the assurance that this capacity is and

will continue to be available. It the operator knew that this

capacity might cease to be available, it would probably never

undertake to construct a system.

WJB notes that the recapture rule still would allow

recapture of only twenty additional hours per channel per w••k (a

total of 40 hours per ch~nn.l per week). However, th••• twenty

(20) hours, if claimed simultaneously, could completely disrupt

commercial usage of the channels, especially if they were claimed ...

a't oertain peak viewing periods. In essenoe, it a commercial

channel ls not available when viewers wish to watch it, it has

little value to the wireless system. Disruptions in a programming

schedule tend to alienate customers, placing the wireless system at

a severe competitive cUsadvantaqe. consequently, simUltaneous

usage, even on a part-time basis, substantially reduces the value

of the remaining leased capacity.

Furthermore, WJB believes that this aspect of the

compromise could have a severe neqative impact on educational

lessors. Most excess capaoity lease agreements extend for ten

years and require substantial expenditures by the commercial lessee

at the out••t. Under the.e circumstance., capacity that can be

simUltaneously lost after only one year is obviously ot very

limited value to wireless operators; consequently I operators will

be willinq to provide muoh less compensation in order to acquir.
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it. The shortfall, which could be sUbstantial, must ultimately be

borne by the eduoators.

The experience of WJS illustrates the likely eftect of

this proposal. WJ'B has entered into exoess capacity lease

agreements coverinq forty channels in two markets and is presently

negotiating agreements tor additional capacity in other markets.

In every case, it has provided significant consideration, usually

consisting of equipment, grants, and/or royalties, to the ITFS

lessor. The amount of this consideration varies, but in every

case, it is largely determine4 by the value of the benefit being

conferred to WJB. Some lessors have requested the ri9ht to

simUltaneous usage, and WJB has agreed to that request. However,

because they were offering less to WJB in terms ot fUll-time

channel usage, these lessors typically receive les. consideration.

On the other hand, le.sors that were able to provide more channels

tor full-time usage generally receive greater consideration. The

balance between these commodities - simUltaneous usage ot the

channels and consideration for that use - is negotiatecl by the

parties, generally base4 on the particular educator's needs and

objective••

Requiring that educators be able to reclaim simultaneous

usage, despite contractual provisions to the contrary, removes the

flexibility to develop an agreement based on a particular

eduoator's needs and objectives. Because of the mandated right of

recaptu~., operators such as WJB, when negotiating compensation

paokages, will be forced to treat every eduoator as it it intended

4
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to use all of its capacity simultaneously. Educators that have not

yet developed a sUbstantial need for capacity, but that need

assistance to develop their ITFs systems, will not be able to

command the level ot compensation that is now available. In

ettect, as a result of this mandated right, these educators will be

paying (through reduced compensation) for something that they may

not want and may not be able to use.

In sununary, WJB believes that the mandated right to

recapture simultaneous usage will have two negative eftects:

1. some operators will not be able to adopt channel ..

loading, simply because the Qconomic risk of doing so - i.e., the

creation of an automatic right on the part of the lessor to claim

simultaneous usage at a later date - outwe1CJhS the advantages.

Instead, many will be torced to continue the use of channel mapping

technoloCJY. Unfortunately, channel mapping is expensive and

inefficient, as was borne out by the initial comments of virtually

all parties in this proceeding.

2. tho.e opQrators that cio utilize channel loading will

be willing to proviae tar less to ITFS lessors in terms ot

financial and technical assistance. In essence, the possibility of

losing full-time usage of a channel substantially reduces the value

of that channal.

Por the foregoing reasons, WJB is oppos.d to any

requirement that lessors be entitled to claim simultaneous usage ot

leased channels when such usage ha. not been agr••d upon in advanoe

by the lessee.
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The solution which appears to be in everyone' 51 best

interest is to continue to allow ITFS lessors to recapture up to

twenty (20) additional hours of capacity upon one (1) years notice,

but to leave it to the parties, through negotiated contracts, to

determine where and when the recaptured capacity will be aired.

The key is to qive the parties as much flexibility as possible over

their programming schedules. The parties in most instances will

use the capacity efficientlY and effectively, and the ITFS provider

will r.coqnize SUbstantial ben.fits from the arrangement.

Mandating by rule, however, that simultan.ous usage be required,

not~ithstandinqthe terms of a contract, will ultimately be adverse

to the interests ot ITFS providers. consequently, WJB requests

that the parties maintain the right to negotiate the terms for and

placement of any recaptured capacity, so as to ensure that the

spectrum is most efficiently utilized and that the compensation tor

any leased capacity is maximized.

All other provisions set forth in the Extension are

acceptable to WJB.

If the Commission does not maintain the flexibility of

the current recapture rule, then WJB would expect that existing

contracts, Which were neqotiated in reliance on this rule, would be

grandfathered.
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R••peotfully submitted this ~~ day at October, 1993.

WJB-TV LIMI'l'IlD PART.D8HIP

ynum, Esquire
W1: OUGHBY II HOUD, P.A.
Post Office 80x 8416
Columbia, SC 29202-8416
(803) 799-9171
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