utiliie the Expanded Interconnection proceeding as the framework

for implementation of CMS interconnect obligations.

V.

NCRA RESPONSE TO RELATED QUESTIONS RAISED
BY THE NPRM

1. Definitional Status of Cellular Resellers Under Section
332,

27. To the extent that the contention may be made that

resellers may not, under § 332(c)(l)(B), be allowed to obtain
interconnection with a common carrier, because they are not
definitionally providing "a commercial mobile service," the
Commission should make absolutely clear that such resellers do
occupy the status of commercial mobile service providers and have,
at the same time, full interconnection rights. The Commission has
previéusly ruled and the '¢6urts have affirmed the conclusion that
persons engaged in resale are common carriers within the provisions
of Sections 201 and 202 of Title II of the Communications Act. In
re Requla olicies erni Resale h Use o
Carrie Service an ilities, 60 F.C.C. 2d 261 (1976),
reconsideration, 62 FCC 24 588 (1977), aff'd sub nom., AT&T v. FCC
572 F.2d 17 (24 Cir.); cert. denied, 439 U.S. 875 (1978) (Resale
Report and_ Order). Reseller rights to interconnection are
therefore derived, in any event, from Sections 201 and 202 of the
Act.

28. The only feature which resellers may lack is a license

to engage in commercial mobile service as a facilities-based
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they play as providing precisely the same functionally equivalent
service for the public as a licensed commercial mobile service
provider. Under the statutory tests of both Title II and Title
III, therefore, resellers have the right to interconnect and to
provide the range of services aq@n.a competitive basis that the
resale policy of the Commission was intended to ensure and which
Congress has somewhat redundantly reaffirmed in the grant of
interconnection rights in Section 332(c)(1)(B).

2. Regulatory Treatment of Dominant Common Carriers
Affiliated With Commercial Mobile Service Affiljates.

29. In paragraph 64 of the NPRM, the Commission has noted
that it has imposed certain safeguards on dominant common carriers
in instances where their affiliates are providing certain services.
The Commission now seeks comment on whether it should impose any
similar requirements on dominant common carriers with commercial
mobile service affiliates. The Commission‘may have in mind the
proposed acquisition by AT&T of McCaw Cellular Commissions, Inc.
as well as the possibility that LECs may acquire PCS licenses
within their local exchange areas. As indicated elsewhere here,
NCRA is in favor of marketplace solutions to conditions that might
create anti-competitive or noncompetitivevmarkets. In the case of
the ownership of CMS providers by dominant carriers, imposition of
safeguards would represent a regulatory answer if the marketplace
itself does not have a solution to the possible abusive use by
dominant common carriers of their affiliation with CMS providers.
NCRA would only point out that the creation of a healthy,

independent resale industry which has access to cost-based rates,
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as urged upon the Commission here, would be a structural response
to the problems noted in paragraph 64 of the NPRM. Abusive
practices by dominant carriers owning CMS affiliates would be
limited to the extent that reselling entities will be able to

compete in the marketplace.

3. State Preemption Issues.

30. In paragraph 69 through 75 of the NPRM, comment is
requested on a number of issues.raised by the FCC's authority to
preempt state regulation of the right to interconnection. In
approaching these questions, NCRA again believes that achievement
of a seamless commercial mobile services gnvironment in which there
are a maximum number of offerings made available to end users, can
best be achieved in the marketplace under the aegis of Federal
oversight. However, unless all commercial mobile services
providers,_like resellers, have a Federally mandated right of equal
access to LECs, IXCs and open entry, on a cost-based basis, to the
services of facilities-based commercial mobile service providers,
State regulation must be kept open as a viable alternative unless
all of the Federally proteéted rights are established.

31. NCRA strongly supports a requirement that all commercial
mobile service providers be required to provide interconnection to
other commercial mobile service providers. Exclusion of one CMS
provider from the marketplace by another be it a reseller or
facilities-based CMS licensee is simply insupportable if a seamless
and universal mobile marketplace is to be achieved. Similarly,

NCRA also supports the right of PCS providers, be they private or

-23-
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NCRA also supports the right of PCS-providers, be they private or
commercial, to have a federally protected right to interconnect
with LEC facilities and that inconsistent state regulation should
be preempted.

32. Finally, the Commission, in paragraph 79, has requested
comment on state petitions to extend rate regulation authority,
which is provided for under § 332(c) (3) (A) and (B). NCRA believes
that the establishment of a uniform system of regulation -- the
very goal of the regulatory parity legislation -- requires the
adoption of federal rules and appropriate 1limitations on
inconsistent state activity. Congress has specifically recognized
that special circumstancés involving the need to protect universal
land line telephone exchange service, and the possible failure that
federal regulation of rates to achieve a competitive marketplace
may indicate the need for state regulatory action on rates. Where
the states have made reasoned determinations about rate regulation
and how it may be utilized to promote competition pursuant to state
statutory duties in accordance with the Federal statutory
standards, those decisions should be respected. In this regard,
the Commission should adopt a standard of review of state petitions

requesting to extend or initiate rate regulation that is
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sufficiently generous to assure that local and state interests may

continue to exerdise their state statutory duties.

Respectfully submitted
NATIONAL CELLULAR RESELLERS
v~~o ASSOCIATION- —©

=

By: < . [“-—‘—1

Joel H. Levy //

Cohn and Marks

1333 New Hampshire Avenue, N.W.
Suite 600

Washington, D.C. 20036
(202) 293-3860

Its Attorneys

Dated: November 8, 1993
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Bears Say Nextel Communications May Be Hot

But They Are Betting Its Stock Price Will Fall

,n,m;m g w s‘.ﬂAN PuLLiag

- Mmmwmmmaom
“ "Whew! Investors are still catching their
breath after the spate of deals in the
wireless communications market over the
past two weeks.

At first blush, the flurry of activity
suggests that cellular telephone companies
may soon face stiff competition from the
likes of Nextel Communications, one of the
largest companies that is developing an
alternative nationwide wireless network.

But investors should pause before flip-
ping open their cellular phones and dialing
a broker. Nextel's stock has tripled since
the beginning of the year, to 54 at Mon-
day’s close. Yesterday it fell 1% to 52%.

The precipitous rise has brought out the
bears who are now betting that Nextel's
stock price will soon tumble. In the past
month, the amount of stock sold short, or
borrowed and sold in a bet that the price
will decline, nearly doubled to 3.4 million
shares. That made Nextel one of the
companies with the largest increases in
short positions in recent weeks. Nextel's
average daily volume is about 1.2 million

' Bears say Nextel's stock has gotten
ahead of itself. For a company without
earnings and the promise of a nationwide
network that it can’t deliver on for years, a
stock market value of more than $7 bil-
lion — assuming all options are exercised
and outstanding transactions closed — is
excessive, the shorts argue.

Nextel says that skeptics are always
pointing to a new hurdle and points out
that it keeps right on bounding over them.
Bmitismymseetmmexmmltswm

cut out.
alledl?leetclll Nextel has

priced “‘competitively” for cellular cus-
tomers as well as dispatch users.
Ronaild Bennett, a cellular consultant in
. Calif., says he was allowed to
test Nextel's system several weeks ago in
Los Angeles, where the company is rush-
ing to offer commercial service by the end
of the year. “You get cut off and fade out,”
he says, even within the company’s service
ares.

of capacity constraints. But one of Nextel’s
selling points to investors has been that
users wouldn't face the same problems as
cellular customers,

Mr. O'Brien says Nextel doesn't face
significant technical problems right now.
Mr. Bennett might have tried the system
when certain areas of service were turned
off, he says. Further, “The system is in a8
test mode. We've been very happy with the
results.”

One other hurdle for Nextel: Pacific
Telesis and Los Angeles Celiular Tele-
phobe, the two cellular companies in
Los Angeles, have signed contracts with
cellular dealers that discourage them from
selling Nextel's gear and services. That
means Nextel must use its own salesmen
for now, and hope that demand will eventu-
ally cause some of the cellular dealers to
boit. In the meantime, some investors say
Nextel's marketing costs may be higher
than those of cellular companies. -

Even Nextel's most ardent supporters
concede it will be years before the com-
pany delivers a dime in earnings to its
shareholders. Linda Runyon, a telecom-
munications analyst at Merrill Lynch, esti-
mates the company won't turn a profit
until 1938. And, she adds, Nextel’s recent
acquisition of the radio dispatch units of
two companies ‘‘could push that time
frame back even further.”

Meanwhile, Chairman O'Brien says a
seamiess nationwide network won't be
avallable to Nextel's customers until No-
vember 1996, though the recent consolida-
tion could move that schedule up, he adds.
“I'm a lot more aggressive than a few
months ago.™ he says.

Nextel is racing the clock to build its
network before the cellular companies add
capacity to their networks by moving to
digital technology. If Nextel wins that
race, it still is rushing to complete its
network before another competing net-
work, called PCS, is completed around
1997. The PCS network, which stands for
Personal Communications Services, is the

expected result of an approaching govern-

ment auction of part of the radio spec-
trum.

“What we're racing against is the op-
portunity to be- the preferred wireless
device,” says Mr. O'Brien. “We think we
can get there first,” he says. From the
shorts’ point of view, however, five years is
a long time for the stock to stay at its
current lofty level.

For later information and related news
cal! 1-800-JOURNAL, news category 1-7000.
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AT&T's OPPOSITION TO RBOC'S MOTION TO 'EXEMPT'
WIRELESS SERVICES FROM SECTION II OF THE DECREE

Pages 1, 36-39
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

v. Civil Action No. 82-0192 i
WESTERN ELECTRIC COMPANY, o

INC. and AMERICAN TELEPHONE
AND TELEGRAPH COMPANY,

RTIN J°UTH Sty 2 v~
- v g - - -

" 4

Defendants. Ug
qi apE oy Py
Jo L
TO: THE DEPARTMENT OF JUSTICE WASKINGION v

AT&T'S OPPOSITION TO RBOCs’ MOTION
TO °*EXIRXNPT® WIRKLESS SERVICES
IROM SECTION XX OF THE DECRER
American Telephone and Telegraph Company (°"AT&T®)
hereby responds to -- and opposes -- the motion of the seven
Regional Companies (°*RBOCs®) to °‘remove® mobile and other
wireless services from Section II of the Decree.
ZXTRODUCTION AND SUMMARY
In their voluminous tiling.1 the RBOCs are asking the
Department tO SUppPOrt a sweeping -- and indeterminate -- modifi
cation of the provisicns that constizute the very core of the
Decree. Pirst, the RBOCs propose a modification of Section
22ID)(1)'s interexchange services injunction. It would allow t!

RBOCs to provide, without geographic limitations, any

1 The RBOCs’ motion is accompanied by a 55-page memorandum
{"RBOC Memorandum® Or "RBOC Mem.*®) and by a 187-page, single-
spaced document entitled °“Report of the Bell Companies on
Competicion in Wireless Telecommunications Services, 1991° ("RB
Wireless Report®). These filings will be referred to
collectively as the °RBOCs’ Motion.®



*wireless® services are competitive and are offered in separace
markets from ®landline® services. However, these allegations
would not justify a waiver even if they were true -- as they are

no: -

1. The RBOCs’ Claims That All Mobile Exchange

Preliminarily, the cClaims that all mobile and wireless
services are competitive are not only unsupported, but also are
refuted by the RBOCs’ Motion and their independent public sources
alike. 1If competitive conditions in these exchange markets were
relevant -- as they are not -- there is no basis on which the
Department could reach a conclusion that the relevant wireless
exchange markets are competitive.

To be sure, there are some wireless services that
appear to be quite competitive -- e¢,g,, one-way paging -- but
there are no one-way paging issues before the Department. Ses
FP. 25-26, supra. Conversely, there were at divestiture, and
there are today, a number of “radio-based® access services that
are SO closely integrated with the RBOCs’ local exchanges that
these “vireless® services, too, are natural monopolies.

Indeed, the RBOCs have contemporaneocusly described for
the PCC a bost of emerging °*personal communications® and
‘wireless® access services that require such close integration
with the RBOCs’ exchanges that they will have the same natural
=onopoly characteristics as do the RBOCs’ landline exchanges.
For example, they describe “fiber to the curb® and other systems

:n which °radio transmitters® will provide the last few feet of



‘each local loocp transmission.‘? when these systems are
implemented, all telecommunications will be “originate or

- revminate in . . . wireless devices,® but the RBOCs will be the
monopoly providers of the “wireless" access as well as the
bottleneck landline link that begins at the "curb.*

Similarly, the RBOCs’' claim that today's cellular’
services are fiercely competitive are unsupported and at odds
wizh their own sources. Here, too, some aspects of the cellular
radio market undoubtedly are competitive: e.g,, the provision of
cellular CPE and the provision of interexchange services to the
R30Cs’ cellular customers. But the suggestions that the
provision of the cellular gxchange services themselves -- j.e,,
air time -- is "competitive’® is contrary to other statements in
che RBOCs’ Motion and in the ®“independent, public sources" on
which the RBOCs rely.

The independent public sources state that cellular

L Poi—y A Ge— pw W O S————

caz:0 is “a mn:ket that is simultaneously free of competition anc

zegulacion® and that tunctions as a "monopoly with two

- T o w v -®™ oo

opera:ors."’ They attribute this phenomenon to the "duopoly*

. o

a S=2e. £.9.. Coomente of the Bell Atlantic Companies, FCC PCS
cockez, p. 9 0.19 (Occ. 1, 1990); Comments of NYNEX Corp., FCC
23S Docket, p. 12 (Oct. 1, 1990).

3 pizst Boston, The Pucuce =¢ che Cellular Telephone Industrv,
arz I, p. 4 (Dec. 27, 1991) (°1991 First Boston Cellular
:ndusiry Analysis®) (esphasis omitted): accord Morgan Stanley,
= > o [ 3T
andcecY., PP. 3-10 (Apral 23, 1991) (*19951 Morgan Stanley
Ce.l.ular Industry Analysis®): Donaldson, Lufkin & Jenrette, The
2=l2.2ac Comounicasions Iadusssy, pp.- 5-8 (Spring 1991) ("1991
S Cellular Industry Analysis®). Similarly, the FCC has noted
ibut roT resoclved) claims that these markets are characterized b
(continued...
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structure of the market, to the fact that RBOCs are the sole
providers of the service in many markets (representing over 30%
of the nation), and to the financial weakness of the nonwireline
carriers, which, analysts suggest, enables the cellular exchange
markets to operate as one of the few real world examples o:
(-:;;:::;-;;;;;:iy.—;riczng.‘:j>

Further, the RBOCs effectively admit the lack of price

cggge:i:ion. While noting the radical price reductions in

cellular CPE over the past eight-fears \from an average of $2,700

to $300 per unit), all the RBOCs can statg about cellular
exchange service itself (

*have remained steady.*®

is that the rates
L

Indeed, the RBOCS

state that ce d o riced at levels that are so

high that cellular firms will °*discount® or °give away' CPE an

*ancillary® services in order to sell more "air time RBOC

- - - o

Mem., pp. 32-33; RBOC Wireless Report, pp. 157-61. But contrary

to the RBOCs’ statements (RBOC Mem., pp. 32-33), this phenomenon
cannot reflect the °*value® of cellular service, for there could
not be °*value of service® pricing in a competitive market. By

contrast, this phenomenon seemingly could only exist if there

were Wuon {n cthis 'duopoly' that allowed aiz

Swecame o+ - sriomm

43 (...continued) - ‘
nonconpe:itive or even 'shared monopoly pricing. See, 2.9..,

Notice of Proposed Rule Maxzng and Order, 6 FCC Rcd. 1719, 17&2
(1991).

4" Ses, £.9.. 1991 First Boston Cellular Industry Analysis,
PP- 4, 20; Proposed Changes to Cellular Resale Policies, 6 FCC
Red. 1719, 1722 (1992).



time to be priced at levels that afford supracompetitive margics.

-
o G eme

To be sure, the Decree, actual or threatened utility
regulation, the difficulties of coordinated pricing among two
independent firms, and other factors are precluding the RBOCs

from earning a Sull monopoly profit on the provision of local

cellular ®"air time.® But Wvﬁl oot - .

support a claim that cellular exchange services are a

“competitive® market today -- and not even the FCC has so found.
..., . -

See pp. 38-39 n.43, supra. Moreover, as explained below (pp. S52-
S6, infra), the RBOCs’ Motion shows that what they want is the
ability to exploit their bottleneck monopolies to foreclose
competition in the provision of interexchange services to mobile
customers and thereby to earn those supracompetitive or monopoly
profits that are currently denied the RBOCs. This would harm all

mobile customers.

2. In All Events, The RBOCs Bave Bottleneck
Coatrol Over The Provisgion 0f Interexchange

Saxvices To Mobile Customers.

In any case, the claims that mobile services are
separate and coopetitive markets are irrelevant. There are a
vast array of authorized RBOC services that are actually or
potentially coopetitive and that comprise separate gxchange
narkets. But because the RBOCs control the bottleneck facilities
that connect these customers to interexchange carrier networks,
that lact could not authorize the RBOCs to provide "bundled*® or
other .ocecexchange services to customers of their competitive
oflerings.

Indeed, the Department and the Court have repeatedly
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