
utilize the Expanded Interconnection proceeding as the framework

for implementation of CMS interconnect obligations.

v.

NCRA RESPONSE TO RELATED QUESTIONS RAISED
BY THE NPRM

1. Definitional Status of Cellular Resellers Under Section
332.

27. To the extent that the contention may be made that

resellers may not, under § 332 (c) (1) (B), be allowed to obtain

interconnection with a common carrier, because they are not

definitionally providing "a commercial mobile service," the

Commission should make absolutely clear that such resellers do

occupy the status of commercial mobile service providers and have,

at the same time, full interconnection rights. The Commission has

previously ruled and the'rcourts Have--'aIfirned' the conclusion that

persons engaged in resale are common carriers within the provisions

of Sections 201 and 202 of Title II of the Communications Act. In

~ Regulatory Policies Concerning Resale and Shared Use of COmmon

Carrier Services and Facilities, 60 F.C.C. 2d 261 (1976),

reconsideration, 62 FCC 2d '588 (1977), aff'd sub nom., AT&T v. FCC

572 F.2d 17 (2d Cir.); ~. denied, 439 U.S. 875 (1978) (Resale

Report and Order). Reseller rights to interconnection are

therefore derived, in any event, from sections 201 and 202 of the

Act.

28. The only feature which resellers may lack is a license

to engage in commercial mobile service as a facilities-based
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they playas providing precisely the same functionally equivalent

service for the pUblic as a licensed commercial mobile service

provider. Under the statutory tests of both Title II and Title

III, therefore, resellers have the right to interconnect and to

provide the range of . se;t'Yi-ges '~~0 J=!_.90mp~t:i,tive basis that the

resale policy of the Commission was intended to ensure and which

Congress has somewhat redundantly reaffirmed in the grant of

interconnection rights in section 332(c) (l)(B).

2. Regulatory Treatment of Dominant Common Carriers
Affiliated with Commercial Mobile Service Affiliates.

29. In paragraph 64 of the NPRM, the Commission has noted

that it has imposed certain safeguards on dominant common carriers

in instances where their affiliates are providing certain services.

The Commission now seeks comment on whether it should impose any

similar requirements on dominant common carriers with commercial

mobile service affiliates. The Commission may have in mind the

proposed acquisition by AT&T of McCaw Cellular Commissions, Inc.

as well as the possibility that LECs may acquire PCS licenses

within their local exchange areas. As indicated elsewhere here,

NCRA is in favor of marketplace solutions to conditions that might

create anti-competitive or noncompetitive markets. In the case of

the ownership of CMS providers by dominant carriers, imposition of

safeguards would represent a regulatory answer if the marketplace

itself does not have a solution to the possible abusive use by

dominant common carriers of their affiliation with CMS providers.

NCRA would only point out that the creation of a healthy,

independent resale industry which has access to cost-based rates,
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as urged upon the Commission here, would be a structural response

to the problems noted in paragraph 64 of the NPRM. Abusive

practices by dominant carriers owning CMS affiliates would be

limited to the extent that reselling entities will be able to

compete in the marketplace.

3. state Preemption Issues.

30. In paragraph 69 through 75 of the NPRM, comment is

requested on a nUmberof,.,-l~l\lues ".~~~lit~g byt,ht;! FCC's authority to

preempt state regulation of the right to interconnection. In

approaching these questions, NCRA again believes that achievement

of a seamless commercial·mobile services environment in which there

are a maximum number of offerings made available to end users, can

best be achieved in the marketplace under the aegis of Federal

oversight. However, unless all commercial mobile services

providers, like resellers, have a Federally mandated right of equal

access to LECs, IXCs and open entry, on a cost-based basis, to the

services of facilities-based commercial mobile service providers,

state regulation must be kept open as a viable alternative unless

all of the Federally protected rights are established.

31. NCRA strongly supports a requirement that all commercial

mobile service providers be required to provide interconnection to

other commercial mobile service providers. Exclusion of one CMS

provider from the marketplace by another be it a reseller or

facilities-based CMS licensee is simply insupportable if a seamless

and universal mobile marketplace is to be achieved. Similarly,

NCRA also supports the right of PCS providers, be they private or
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NCRA also supports the riqnt of 'pcs"providers, be they private or

commercial, to have a federally protected right to interconnect

with LEC facilities and that inconsistent state regulation should

be preempted.

32. Finally, the Commission, in paragraph 79, has requested

comment on state petitions to extend rate regulation authority,

which is provided for under § 332(c) (3) (A) and (B). NCRA believes

that the establishment of a uniform system of regulation -- the

very goal of the regulatory parity legislation -- requires the

adoption of federal rules and appropriate limitations on

inconsistent state activity. Congress has specifically recognized

that special circumstances involving the need to protect universal

land line telephone exchange service, and the possible failure that

federal regulation of rates to achieve a competitive marketplace

may indicate the need for state regulatory action on rates. Where

the states have made reasoned determinations about rate regUlation

and how it may be utilized to promote competition pursuant to state

statutory duties in accordance with the Federal statutory

standards, those decisions should be respected. In this regard,

the Commission should adopt a standard of review of state petitions

requesting to extend or initiate rate regUlation that is
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sUfficiently generous to assure that local and state interests may

continue to exercise their state statutory duties.

Respectfully submitted
NATIONAL CELLULAR RESELLERS

'r'~" " 'A\sS0CIATION'

By:

Cohn and Marks
1333 New Hampshire Avenue, N.W.
suite 600
Washington, D.C. 20036
(202) 293-3860

Its Attorneys

Dated: November 8, 1993
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Mr. O'Brien says Nextel doesn't face
slgnlfieant tecImIc:al problems rlgbt DOW.
Mr. Bennett mJgbt have tried the system
when certain areas of service were turned
off, be says. Further. ''The system Is In a
test mode. We've been very happy with the
results."

one other burdle for Nextel: PIdfle
TeIesfs and Las Altples ceJhdar Tele
.... tile two cellular companies in
LoI Angeles, have signed contracts with
cellular dealers that discourage them from
selUng Nellel's gear and services. That
means Hextel must use Its own salesmen
for now, and hope that demand will eventu
ally cause some of the cellular dealers to
boll In tile meantime, some Investors say
Nextel's martellng costs may be bigber
than thole of cellular companies. '

Even Nextel's most ardent supporters
concede It will be years before the com
pany delivers a dime In earnings to Its
shareholders. Unda Runyon, a telecom
mWllcatioDs analyst at Merrill Lynch, esti
mates tile company won't turn a profit
untO 1998. And, she adds. Nextel's recent
acquIsltion of the racUo dispatch units of
two companies "could push that time
frame bact even further. "

Meanwhile, Chalnnan O'Brien says a
IUJDless nationwide network won't be
ava1lable to Nextel's customers untO No
vember 1996, thougb the recent consolida
tion could move that schedule up, he adds;
"I'm a lot more aggressive than a few
months &10," be says.

Nextells ruJng the clock to build Its
network before the cellular companies add
capacity to their networks by moving to
digital tedmoIogy. U Nextel wins- that
race, It sUU Is rushing to complete Its
netwurt before another competing net
work. called PCS, Is completed around
1997. The PCS network, which stands for
Personal Communications Services, Is the
expected result of an approaching govern- .
ment auction of part of the radio spec
trum.

"What we're racing against Is the op- I

portunlty to be· the preferred wireless I
device," says Mr. O'Brien. "We think we I
can get there first,.. he says. From the
shorts' pointof view. however, five years Is
a long time for the stock to stay at its
current lofty level.

For later iDf'ol"llUltion and related __

c.1I1-900~JOURNAL,new. catell'ory 1·7000.

ON TIE

BearsSay NextelCommunicationsMay Be Hot
But They ATe Betting Its Stock Price Will Fall

HEARD

SlTCEIEI

~"~~~"!::::vr=.a"o~
.,W1lew! inveStors are sUD catcblng their

breath after the spate of deals In the
wireless communications martet over the
past two weeD.

At. first blush. the Durry of actiYity
suggests that eelJuiar telepbolle companies
may soon face sUfi competition from the
likes of Nextel Commwdcatlolls, one or the
largest companies that is cIeveIoplDg an
alternative nationwide wireless network.

Bullnvestors sbould pause before flip
pingopen their ceJlularphones and diallDg
a broIDer. Nextel's stock bas tripled slDce
the beglnning of the year, to 54 at Mon
day's dose. Yesterday It feU 1% to 52%.

Tbe precipitous rise bas brougbtout the
bears who are now bettlnr that Nesters
stock price will soon tumble. In the past
montb, tile amount of stock BOld sbort, or
borrowed and BOld In a bet that tile price
will decline, nearly doubled to 3.4 million
shares. Tbat made Nextel one of tile
companies with tile largest 1ncreues In
short posltlon& In recent weeks. Nextel's
average dally 'fOlume is about 1.2 million

I shares. .
Bean say Nextel's stock bas IOtten

ahead of Itself. For • company witbout
earnings and tile promise of • natIomride
network that Itean't deI1verOl1 for years, a
stock martet value of more than ST bU
Uon - UIUII1IDr all options are exercised
and outstanding transae:tIons closed - is
exceutw. tile sborts argue.

Nextel says that skeptics are always
pointing to • new hurcUe and points out
that It keeps rlPt on bounding over them.
But It Is easy to see that Nextel bas Its wort
cutout.

Formerly called Fleet can. Nextel bas
long been In tile business of pnMding
radiodispatch services for taxicabs. trucb
and deI1ftI'YIDeIL Now, however. It Is
IrJtnr to COIIftI"l Its digital networt for
spedal1Jed mobile radio services Into a
semce that wUl compete With cellular
networb. 111 strategy pits It ap1nst
cellular etanll sudl u IkCaw cellular
and LIN 8rNdc11t111c, not to mention tile
IO'C&lled WireIlDe (pbone company) eelJu
lar prvvIders.

Nexte!'s budIets are beavy, dumIy
and expensive, says Racer McNamee, reo
eraI pal1Der Mlb lDlep'aJ C&pltal Part
ners. wbk:h InYeltS In tec:hnoIocY COIDPll
Dies. "WIly would anyone want one of
lbeIe," saysllr. McNamee. who says his
finn sold Its Neltel boIdinp a Ion( Ume
aro-

, Nextel's c:baInnan, Morgan O'Brien,

I insists that tile company's bandsets will be
priced "competitively" for cellular cos

I tomen u well u diIpaJdI usen.
Ronald Bennett, a ceDuIar consultant In

Cupertino. Calif_, says be was allowed to
test Nextel's system several weeks &10 In
LoI Angeles, wbere tile company Is rush
ing to offer commerdalll«Yice by tile end
of tile year. "You Jet cut off and fadeout,"
he says, even wllhln the company's service
area.

Of course, cellular customers can face
tile same problem In Los Anples because
ofcapacity constraints. But one of Nenel's

I
seiling polntl to Jnvestors bas been that
usen wouldn't face the same problems as
cellular customers.
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UNI 1ED S':'ATIS DISTRICT COOtT
FOR THE DISTRICT or COLOMBIA

UNITED STATES OF AMEJUCA, )
)

Plaintiff, )
)

v. )
)

WESTERN ELECTR.IC COMPANY, )
INC. and AHERICAH TELEPHONE )
AND TELEGRAPH COMPANY, )

)
Defendant.. )

TO: THE DEPARTMENT OF JUSTICE

Civil Accion No. 8~·0192 ~

A'Z'.'Z" S o••osrr%~ TO uoc.' IfOnc.
TO ·""'UTe WI.n.... SDnC118
ncac SIrnQl II or ,... praD

American Telephone and Telegraph CClllp&Dy (.AT.T- )

~ereby responds co •• and opposes -- che mocion of che .even

ieg10nal Campanie. (-UOCs-) co -remove- mobile and ocher

w~reless services trom Seccion II of the Decree.

nrnOJ)JlC'IIOX NIP SlDW"T

In cbeir volum1nou. filing,l che aBQC. are a.king che

:>epArtJnenc co .upporc a .veeping _. and indecerminate - - mocUfi·

CAtlon of the provl.1c~ that consci:ute che very core of the
.

~e:ree. Fir.t. cbe RaOC. propo.e A modificacion of Seccion

::101 (11" iDterexchaDge .ervice. injunccion. Ic would allow c1

ABOC. to provide. v1tbout geographic limicaciona, any

1 'The RaOC.· InOtioD i. accompanied by a 55-page IDIIIIIQraDchIIIl
(-RaOC Hemarandwn- or -DOC Mem.·) and by a 18'-page, .iDgle
.paced documeDt enc1tled -Reporc of che Bell Campanie. aD
C~etlC10D 1D W1reless Telecommunicacions Service., lJJ1- (eu
w~reless Report-'. These filings will be referred co
collec:1vely AS che -RaOCs' Mocion.-



. .

. -.
·wir.l•••• ••rvic•• are compeeitive aDd are offered in .eparate

market. frClll ·lancUiDe· .ervice.. However, the.e allegations

would not juatify a vaiver even if ehey were true • - a. they are

not.

1. Tba aBac.' Clat.. ~t All MObil. aachen••
S.nie.. k' c: ±~i~iD k' IrrRP9011' L .

Preliminarily, the claim8 that all mobile and wireless

services are competitive are not only unsupported, bUt also are

refuted by the DOCs' Mction and their independent public .ources

alike. If competitive conditions in the.e exchange market. were

relevant -- a. they are not •• there i. no ba.i. on which the

Department could reach a conclusion that the relevant wireless

exchange markets are competitive.

To be sure, there are some wirele•••ervice. that

appear to be quite competitive - - LSl.., one-way paging but

:here are no one-way paging issues before the Department. ~

~p. 25-26. lupe.. Conver.ely, there were at dive.titure, and

:here are today. a number of -radio-based- acce•••ervices that

are so clo.ely iDtegrated with the RaOC.' local exchange. that

Indeed, tbe RaOC. have contemporaneou.ly de.cribed for

:he FCC. boet of Utergiag -personal cODlDW1icatioDl· and

·v~rele•• - acce•••ervlces that require such close integration

vlth the asOC.' excb&Dge. that they will have the .ame natural

~~~~poly characteri.tlCS a. do the RaOCs' landline exchaDge••

F~r example. they de.cribe -fiber to the curb- and other .y.tams

~n vhich -radio transmitters- will provide the la.t few feet of
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- .
1 . . '2each local oop tr~S.10no Wh.n th... .y.tems are

implemented, all telecommunications will be -oriiinate or

te:minate in • wireless device.,- but the RaOC. will be the

monopoly provider. of the ·wirele•• • acce•• as well as the

bottleneck landline link that begins at the ·curb.

Similarly, the RaOC.' clatm that today'. cellular

services are fiercely competitive are ~upported and at odds

w1:h their own sources. Here, too, some aspects ot the cellular

radio market undoubtedly are competitive: ~, the provision o~

cellular CPE and the provision of interexchange services to the

R30Cs' cellular customers. But the suggestiona that the

provision of the cellular exchange services themselves -- ~,

air t~e -- is -competitive- is contrary to other statementa in

:~e RaOCs' Motion and in the -independent, public sources· on

whi:h the RaOCs rely.

The independent public sources state that cellular
, -' ---_... -- -.--...

~a~~o is -. market that is simultaneously free of competition an:------....- .. __....
requ~at10n- and that functions as a -monopoly with two...
- -

...... -- .. . -
CompaDies, FCC PCS
NYNEX Corp., FCC

'l~.t 808tOD. The ru:u:e ~: :~. CellulAr Telephone Industry,
~.r: I. p. 4 (DeC. 27, 1991. (-1991 First Boston Cellular
:~~us:~ Analysts-' Ce=phaa18 omi::ed): ACCord Morgan Stanley,
C?P Pc:: ;he Changlog DYMAml:, 0: :he Cellular Telephone
::.=~,::v. ppo )'10 .Apr~l 23. 1991) (-1991 MOrgan Stanley
:e::~:ar :nduatry An&lys1.-': Donaldson, Lufkin _ Jenrette, IbA
;-!!°,i:'a: C::n:;:n.tc;"a:lgn, !n<"-t,::v, pp. 5-8 (Spring 1991) (-1991
=~ Cellular :D~U.try AnalYS1S'). Similarly, the FCC has Doted
;bu: co: resolved) cla~ that these markecs are characterized b~

(continued...

~. c.s.. Comment. of the Bell Atlantic
:ocke:. p. , D.19 (Oct. 1. 1990): Comments of
~:s ~ocket. p. 12 COct. 1. 1990).
u
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.tru.=ure of the market, to the fact that uoc. are the sole

providers of the service in many ark.ts (repre.enting over 30'"

of the nation), and to the financial weakne.s of the Donvirel ine

carriers, which, analyst••uggest, eDable. the cellular exchange

market. ~o opera~e a. one of the fev real world example. ofr·shared 1ODDOpc;i;:;rici~~3 ...
~. Fu~her, the aBCCS effectively a~t the lack of ori:e

~eti~ion. While no~ing the radical price reductions in

cellular CPE over the pas~ rom aD average of $2,700

to 5300 per unit), all ~he

exchange service itself (

-have remained,sscAdy.-

about cellular

is that the rates
•

IDeSeed, the RBOCa

.-.-__-..-.._-

.~ate that ~'r -~mc- if priced at level. tha~ are .0

high that cellular firms vill -di.count- or egive awaye CPE and __-
-ancillary- services in order to sell mare -air time.- RBOC----- . - .. -~. - .
Hem., pp. 32-33; RBOC Wirele•• Repo~, pp. 157-61. But contrary

to the Rloe,' s~atemen~. (RIOC Mem., pp. 32-33), this phenomenon

cannot reflec~ tbe -value- of cellular .ervice, for there could

not be ·value of servic.- pricing in a competitive market. By

contraat, tbis phenomenon .eemingly could only exist if there

vere a~"1J" or tlc1r rnllu.ion in :hi. -duopoly- that allowed ai%-
tJ i( ••• CODt DuecU
noncompetitive or even -.hared monopoly- pricing. 1&&,-,;"
PrQPQ,~d CbAnge, to ;he Co=mi"ign', CellulAr B"lle Polici."
Notlce ot Proposed Rule Haklng and Order, 6 FCC Red. 1719, 1722
(1991) •

~, ~, 1991 First Boston Cellular Industry Analy.is,
pp. 4, 20; Prgpg,ed Change, to Cellular Re,al. Pglici•• , 6 FCC
Rcd. 1719, 1722 (1991).
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n en
.._... .- _. _..

To be aur~, elle Deer.., accual or thr.atened utility

regulation, the difficulties of coordinated pricing amcng two

independeDt firma, and oeller facto~ are precluding elle RlCCs

from earning a ~ monopoly profit an the provi.ioD of local

cellular -air time. - But i!=.pr••ent Mend '1ap1tt will DOt" 0••

support a claim that cellular exchaage .ervice. are a.....- . -
·competitive- market today·· and Dot eveD the FCC has so found.- ~
~ pp. 38-39 D.43, lupra. Mareover, as explained below (pp. 52-

56. infra), the RaOC.' MatioD shows that what they vant is the

ability to exploit their bottleneck moDopolie. to foreclose

competitioD iD the provision of interexchaDge services to mobile

customers and thereby to earn tho.e .upracompetitive or mcaopoly

profit. that are currently deDied the RaOCs. This would harm all

mobile cu.tomer••

2. lD All "eAt., fte UOC. Baye aottl.eck
CODt~ol o.e~ fte .~o.lslOD Of lDterazchenve
S,ryie,. To MOhil, eu'Caa-r ••

ID aDy case, the claims that mobile .ervices are

separate aDd competitive markets are irrelevant. There are a

vast array ot authorized RBOC service. chat are actually or

potentially competitive and that comprise separate «xehange

~rkets. lut becaule the IBCCs control the bottleneck facilities

:hat CODDect thele ~Itomer. to interexChaDge carrier networks,

:~: :act could not authorize the RBOCs to provide -bundled- or

o:her ;~:e:·x,hlnge service. to customers of their competitive

Indeed. the DepartDeDt and the Court bave repeatedly
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