
The adoption of a BOP serves the goals of the Commission in several ways.
First, it is condusive to the speedy and efficient aggregation across both
spectrum and geograph1c region. There 1s greater incent1ve for
undercapitalized or unders1zed (inefficient economies of scale and scope)
DE I1censees to transfer thelr license to entities more capable of
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It is in great antlcipation of a technologically and economically sterl1ng
wireless communications infrastructure, and in all ser10usness, that I
offer these comments on the Federal Communication Commission's ttlllCE
QE. PBOPOSEQ B1JLE MAKING (Nouce).l In cons1deration of the Notice I seek
to address areas where the attainment of the Commission's noble efforts
to assist "designated entitles" (DE's) may be expedited or facllitated.

Provision for Designated Entity licensees to Exit the pes
ttwket.
Just as important for a DE to be given asslstance ln entry into the PCS
arena, so too lt is important to provide for exlt when lt is ln the best
interests of the DE, its subscrlbers, and of course the Commission.
Encouraging and assisting DE's to enter this market wlthout aprovision for
their exit save the forfeiture of; their l1cense, and the ent1rety if their
investment is analogous to the anclent slrens luring sailors onto the rocks.
It is proposed that the Commission conslder the adoption of a "Ball OUt
Provlsion" (BOP), Glven the nascent/developmental stage and capital
intensive nature of the PeS market it is foreseeable that the very
mechanisms which afford a DE entry into the industry might cause it at
the same time to, "get in over its head",



providing responsive deployment of high Qual1ty services at the lowest
cost. The Comm1ss10n 1ncurs only the cost of reviewing the transfer and
not the compound costs of re-auctioning the l1cense as well as the lack of
performance of that portion of the spectrum during the time necessary for
re-auction. Second, petition for a Commiss10n approved BOP would serve
as a "red flag" regulatory dev1ce (of Which there are none in the present
Motjce) for entities not wishing or able to develop l1censes.

AutomatIc CondItions of Installment Payment Plans.
The Comm1ssion 1s urged to forego the automatic forfe1ture of l1cense and
retain flexib1lfty and discret10n 1n the event a DE is unable to make
1nstallment payments in a timely manner.2 It is far from unforeseeable
that the cost of re-auctioning spectrum would run 1n excess of that to
rehabil1tate the exist1ng l1censees.

Hardw8re and Backh.lllnk Avan_nlty.
Due to the wave of demand that w111 be crashing on the suppl1ers of
hardware necessary to meet the mandated buildout schedule3 and the
low-volume and niche nature of DE 1nvolvement it 1s conce1vable hardware
and backhaulinfrastructure access w111 not be aval1able at econom1cally
feasible levels if at all to a DE PCS prov1der. The overwhelm1ng econom1c
1ncent1ve to a l1censee to sat1sfy at least the f1rst two bul1dout
performance requirements as soon as poss1ble 1s more compe1l1ng than any
incent1ve constructed by the Comm1ssion. Fal1ure to atta1n these m1n1mum
requirements would 1nd1cate signif1cant market 1mpediments to do so. The
allowance of pet1tions for relief from bul1dout schedUles WOUld, I1ke
BOP's, serve as a "red flag" 1nd1cating a I1censee unable or w111ing to
prov1de servfce or possfbly antfcompetftfve attempts by equipment
suppl1ers and LECs.

Set-Asides.
It 1s extremely important to DEs the Commission end debate as soon as
possible on the use of set-asldes.4 Absent the implementation of
set-as1des entry 1nto the top markets will surely be thwarted by DEs
inab111ty to compete for capital with major corporations, local cellular
carr1ers and LECs.

2 Id. pp. 41, n116.

3 Id. para. 134.

4 Secon<l.Beoort~ GEN Docket No. 90-314 (September 23, 1993)
(Comm1ssioner Barrett, D1ssent1ng Statement) at pp. 4, n4.



spectrum Valuatton Estimates.
Whl1e any yardstIck Is valuable in an emergIng and largely undefIned
marketS the CongressIonal BUdget OffIce's (CBO's) estlmat1ng scheme for
PCS designated spectrum falls to address two important factors. FIrst, the
dIffIculties of lnteroperab111ty across bands above and below 2 GHz.6
Second, the CBO ignores the existence of incumbent fixed m1crowave
services operating on auctioned spectrum; the cost and tIme-table for
theIr relocation?

Notice of Intention to Bid and Appllelllie Fees.
ff paragraph 168 of the Notice 1s interpreted to require payment of all
appl1cable fees8 at least 60 days pr10r to the auction date I must
vehemently Object. The economic distress encumber1ng such cap1tal for
the proposed period of time will most serIously challenge, if not preclude,
DEs from biddIng in the larger and more des1rable markets. Furthermore, as
it is the CommIssion's intentIon not to pay interest on returned
appl1catlon fees the cost of applyIng for bidder status may be
signifIcantly Increased. It is suggested the Commission adopt a system
siml1ar to the FDIC's real estate auctIons in which bIdders tender
applicable fees upon arrIval at the auction.9

It is my sincerest hope that the letter of the regulatIons adopted for
attainment and operation of PCS l1censes wIll serve the noble spIrit and
intention of the Committee.

SGEN Docket No. 93-2153 (September 23, 1993) para. 103, n98.

6 Interoperab111ty may be necessary for the del1very of aviable PeS
servIce ut111zing 10 MHz BTA allocations above 2 GHz. See: Second,.Report
~ GEN Docket No. 90-314 (September 23,1993) (CommIssioner
Barrett, D1ssentlng Statement) at pp. 8, n11.

71d. pp. 10, n17.

8 2 cents per pop per megahertz. See GEN Docket No. 93-253 (September
23,1993) pp. 35, n98.

9 See Attachment A, EDIC '93., <Terms and CondItIons) para. 2.

.11



ATTACII1ENT A

4



7ernzs un,l Conditions

: This catalog generalll' describes rhe aucllon (the ':\uclion', of
~ real propenies (the 'PropertieS' or. singly. a "Properll"1 owned
l by the FEDER"J. DEPOSIT I:\SLR\.\iCE CORPORo\TIOI\;. in liS

f

.,' I'arious capaciries I'Seller' or rhe 'FDICI. that will IJe
"coordinated and conducted by L.O\RRY L.o\TH.o\\t
'ACCTIONEERS.I:\C t'Aucrioneer"1 and Cl'SHM.o\:\ &

~ W.o\KEFIELD. I:\C. and its I'arious subcontractors Icollectildl.
'UStlng Broken. on December r4 and r5. r993. at John B
Hy'nes Veterans \lemorial Conl'ention Center in Boston.
~assachusetts. and I'arious other sarellite 10caiIOns
tcollectil'ely. rhe 'Sile'l The .o\uction will be conducted
pursuant to the terms and conditions set forth immediatell
below. '

I. To purchase a Propeny at the .o\uction. an eligible bidder
must first be acknowledged to be a successful bidder bY
Auetioneer. By I'irtue of making a bid. the successfL;1
bidder is bound by all of rhe terms and prol'isions of the
Purchase and sale :\greement and exhibits IIhe "p & S',
prepared for the Propeny on which it had bid. and shall
immediatell' sign such P & S, The P & Sand cerlain other
information regarding each Property will be made
al'iillable to potential bidders in amonce of the Auction in
"I'rq:leny Information Packages: These packages can be
ordered through the Listing Broker and the Property,
specific agents of Listing Broker identified in this catalog
llhe "AgentS" or. singly. an ".o\genn. Prospectil'e bidders
should nOte that rhe rerms and prol'isions of the P & 5
will control the sale and purchase of each Propeny and
Ihat the same will supersede this catalog's terms and
conditions. Prospectil'e bidders and, if possible. their
legal counsel are strongly adl'ised to thoroughly rel'iew a
Property's P & S before bidding on the Property at the
."uetion. SUch P & S shall nor be subject to negolialion by
the successful bidder.

2, Only eligible bidders will be allowed 10 enter bids for
PropertieS at the .o\uction. To be eligible 10 bid, a
prospectil'e bidder must register with .o\uctioneer prior to
the Auction. To register. a prospectil'e bidder must
Simultaneously delil'er 10 Auctioneer: la, a signed
'Bidding Eligibility Agreement" las supplied in the
Property Information PackageI. which agreement will
require the prospectil'e bidder to prol'ide I'arious
representations, agreements and cenifications, including
his or her full name, address and telephone number: Ibl a
conditionally returnable fee la "~') of fifty thousand
dollars IS50,OOO.ool. in the form of a cenified or cashiers
check made payable to the "Federal Deposit Insurance
Corporation: for each Propeny the prospectil'e bidder
intends to purchase le.g.. if bidder wishes to bid on four
141 propertieS, four (41 separate checks, each in the
amount of 550,000. totalling 5200,000 must be
delll'eredl: and (CI a signed Purchaser Ellgibillry
Cerlification in the form ser out in the Property
Information package..0\ successful bidders Fee will
immediately be delil'ered to Seller bl' Auctioneer and
applied toward the Earnest Money Deposit required
under the rerms of the subject Property's P & S. If a
successful bidder subsequenth' refuses to execute a P &
S or defaults under rhe terms 'of an executed P & S, the
greater of the Fee or the Earnest Money Deposit. as
applicable, will be retained by Seller as liquidated
damages..0\11 unsuccessful bidders' Fees will be refunded
in fuJI at any time during the Auction.

3. Upon completion of registration, the Aucrioneer will
assign and delll'er a numbered bidding paddle la
"Paddle", to each eligible bidder at the Sire and will onll'
acknowledge bids entered by a Paddle's beare~.

Prospectl\'e binders SllOUld nOll' tll<11. 1(\, purr)( IS('S (\1 tilt'
/\uetlon generalil rhe !Jearer 01 il p,lnelle wrll iJl'
presurtled to 11alC 111(' ,lutllOrrtl' 10 enl('[ [lids dill!. II
successlul. to execute and nell\'er a P " ~ on Ilehal1 01

the binder rhe subwcl Paddle was ilsslgnee! 10

4, ,o\nnouncements maele bl ,o\uClionee[ on tile elates ot tile
,o\ucllon will rake precedence ol'er all prror oral or IHllIen
,o\uctlon· related terms or conditions Seller and
.o\uctloneer reset'l'e tile righr to lI·itlldrall andior sell am'
Property before or dunng the .\UCtlon. postpone or
cancel the .o\uction. rearrange the order ot the Propenies
during rhe ,o\uction. modill' tile .o\UCtiorYs terms and
eondi1ions, reject any or all bids or orller offers for
Properties made at the ,o\uction and 10 adlance the
bidding In tile el'enr of a dispute among bidders.
.o\uctioneer will hal'e rhe sole right and poll'er to decide
whether to accept tile last bid entered or 10 reoffer and
resell Ihe subject Propenl'

5. .0\11 Propenies are offered for sale at the .o\uctlon sublect to
a reset'l'e price. wilich is a conhdenllal minimum pnce
that was agreed upon between ,\uClioneer and Selier
prior 10 the .o\uction I'Seller's Reset'l'e',

6. upon tile fall of .o\uctioneer's hammer. .o\uClioneer will
announce whether the subjecr Propem 11as been sold
and acknowledge the successful bidder. 11 .o\uctloneer
announces tllat tile subject Propeny [las been sold or
has been sold "subject to confirmation." tile successful
bidder will be required to: (al promptly and silonl\, after
rhe fall of the .o\uctioneer's hammer. execute and delil'er
to Auctioneer a P & S for the subject Propem': Ibl timely
pay a portion of the ·Purchase Price' speCified in the
subject P & S as the Earnesr Monel' DepOSit: and ICI
comply with such other rerms and conditions of the
subject Propeny's sale as may be applicable. In order to
encourage 'all cash" purchases. a dtscounr of eight
percent 18%1 of the successful bid will be gil'en at closing
of the sale to successful bidders who exeCllle and timell'
close on P & S without seller,financing .

The Seller and Auctioneer may choose to offer some
Properties for bid on the basis of it cash sale on11'
without the a\'ailability of seller,financing. in which case
there will be no cash disco\Ull. and the bid price shali be
the purchase price,

If the successful bidder will be purchasing for cash or
providing its 0\111 financing, the suqiect P & S will require
an Earnest Money Deposir equal to the greater or ten
percenr 110%1 of the successful bid or hfll thousand
dollars 1550,000.001. If the successful bidder will be
seeking financing from Seller. tile subJf'ct P & Swill
require an Eamest ~Ioney Deposit equalro the greater of
twenty percent 120%) of rile successful bid or tiftl'
thousand dollars (S50,OOO.OOI. In any el·en1. the Earnest
Money Deposit will he due in full to seller bl' 5:00 p.m,
on the second business day follOWing sellers execution
of the P & S according to instructions prOlided at the
Auction. Prospectil'e bidders should note again that the
Fee paid at .o\ucrion will be credited toward the required
Earnest Money Deposit. The balance of the "Purchase
Price' will be due to seller pursuant to tile terms of rile
subject P & S Milich mal' be as soon as thirtl' 1301 dal's
after the seller's execution of the P & 51. II a'successful
bidder fails to comply with any of the foregOing. the Seller
may deem the sale of the subject Propert~' to be
cancelled and, if cancelled, seller will be entitled to retain
the greater of the Fee or the Eamest \tonel Deposit as
liquidated damages. If any sale is so cancelleri prior ro

tilt" completlol\ (\1 tile ,o\uCllon. tile sulJiect Propeny mal
at ,luctlOneers or Seliers discretion. be reoffered anrl
resold,

7 Prospt>ctJ\'e bidders should nOle Ihal this catalog
coiliains information tllat is surnmat'l· In nature and mal'
be IIlcomplete In addition to rlie aforemenrione(1
'Propem Intormatlon Packages." ,o\uClioneer and'or
LrSllng Broker will conduct 'HoII' to BUI" seminars so lilat
prospeCll\'e bidders can obtain more' Information abolll
tile ,o\uctlon and/or 1I1e Properties, Inspections of tile
Properties mal also be sclleduJed bl' conracting tile
appropriate ,o\gem at telephone number listed in tillS
cataiog.

8 :\eitller Seller. LiSting Broker. ,o\gents nor .o\uctioneer Ilal'e
made anI' representations or warranties as to tile
accuracI' or completeness or any intormation contained
In tllis catalog. tile aforementioned -Propeny Information
Packages' or anI' literature to be distributed at tile
atOrementloned 'How to BUI" seminars,

BI I'lflue of registering to bid. a prospectil'e bidder will
acknowledge and agree to the follOWing maners:

1.0\1 prospectil'e bidder acknowledges that Seller Ilas
acquired tile Property due solely to the failure of a
financial inslinnion for whicll seller has the responsibility
for liquidation. and consequent I\' has Iiltle or no
knowledge of tile condilion of tile Property and tile
surrounding areas..\CCORDI:\GLY. PROSPECTI\'E
BIDDER ,O\CI\:\OWLEDGES ,o\:\D :\GREES TH.U
PROSPECTIVE BIDDER IS PL'RCH.\SI:\'G THE
PROPERTY ·.o\S,IS". ·WHERE,IS·..\:\'0 'WITH .o\LL
F,o\L'LTS". PROSPECTIVE BIDDER ,\CCEPTS THE
PROPERTY ',\S,IS·. "WHERE·IS' ,0\:"0 'WITH .\LL
F,o\L'LTS: ,o\:\D PROSPECTI\'E BIDDER FL'RTHER
,o\CK,\;OIl'LEDGES ,0\.'\'0 AGREES TH.0\T SELLER HEREBY
EXPRESSLY D1SCLAI~lS .o\:\Y ,\:\0 ALL IMPLIED
W.-\HRo\.'\TIES CO:\CER,\;I:\G THE CO:"DITIO:\ OF THE
PROPERTY .\:\D ,o\:\Y PORTIO:\S THEREOF.
I:\CLL'DI:\G, BL'T :\OT L1~IlTED TO, THE I\IPLIED
W,o\RRo\.,\;TlES OF H,o\BIT.\BILlD', ~IERCH,\:\T,o\BILlTY

OR F1T:\ESS FOR.\ P,-\HTICLLo\R PLRPOSE.

IBI ProspeClil'e bidder acknowledges and agrees that
prospectil'e bidder will not rell' upon anI' representations
or warranties loral or wrinem made by or purponedly on
behalf of seller unless expressll' set fonh in the P & Sand
lI'i11 not rely upon any docunients or Other information
loral or wrinent supplied by or purportedly on bellalf of
Seller.

III PROSPECTIVE BIDDER L·:\DERST.\:\DS .o\:\D
,o\GREES TH,o\T A:\Y DOCl'\IE:\TS OR I:\FORM.\TlO:\
PROVIDED TO PROSPECTIVE BIDDER BY SELLER OR
0:\ SELLER'S BEHALF H.\\ 'E BEE.'\; OBTAI:\ED FRml ,0\
\',\RIETY OF SOL'RCES. H.WE :\OT BEE:\
I:\DEPE:\DE:\TLY IWESTIG,HED OR VERIFIED BY
SELLER. A:\D .\RE :\OT TO BE RELIED CPO:\ BY
PROSPECTIVE BIDDER 1:\ Pl'RCH.\Sll'OG THE
PROPERTY, SELLER \1.o\KES :\0 EXPRESS
REPRESE:\T.o\TIO:\S OR W.-\HR0\.'\TIES..0\.,\;0 DISCL-\J~1S

,o\w ,o\:"D ALL I\(PLIED IIARRi\:\T1ES. CO'l;CER:\'I:\G
THE TRLTH, .\CCl:Ro\CY .000'\;D Co\IPLETE:\ESS OF .0\.'\'"
DOCL'\lE:\TS OR I:\FOR\L\TlO:\ I:\CLl'DI:\G, WITHOLI
L1\lIT.\TlO:\, .000W AL'CTIO:\ BROCHL·RE. CATALOG OR
PROPERTY IWOR\tATIO:\ P.o\CI\.o\GE SL'PPLIED TO
PROSPECTI\'E BIDDER BY SELLER OR A:\YO:\E
,o\CTI;I;G OR PL'RPORTI:\G TO ,o\CT 0:\ SELLER'S
BEHALF,

Larry Latham Auctioneers
Cushman &""'/ak.fiild


