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jurisdiction may produce the opportunities that are
comparable are and should be wholly within the discretion of
the foreign jurisdiction. However, this Commission can and
should evaluate whether the resulting opportunities are such
that U.S. carriers in the foreign market are granted
opportunities that are comparable to those available to
carriers in the U.S. This comparability test will serve two
functions: (1) it will permit the granting of access to the
U.S. market only where U.S. competition will not be
distorted by foreign market regulations and barriers;?! and
(2) to the extent foreign carriers value entry into the

U.S., it will provide incentives to their governments to

(footnote continued from previous page)

close to the U.S. regime." (MCI Petition to Deny BTNA
Application to resell private lines from the U.K., File
No. ITC-93-126, pp. 8, submitted April 16, 1993 (emphasis
supplied)).

In any event, whether a particular market, such as the
U.K. or Chile, meets the comparability test should be
considered within the context of a specific application
proceeding, and not the focus of the proposed rulemaking.

24 The Office of the USTR has stated that "[ilnternational
negotiations to liberalize market access for basic
telecommunications services may affect important areas of
U.S. regulatory policy, creating a direct link between
regulatory decisions and trade negotiating objectives."
Letter from Assistant USTR Harry G. Broadman, dated April
20, 1993 to Hon. Thomas J. Sugrue, Acting Assistant
Secretary, NTIA, U.S. Department of Commerce, in response
to NTIA's Notice of Inquiry (Docket No. 921251-2351),
"Comprehensive Examination of U.S. Regulation of
International Telecommunications Services" ("NTIA NOI").
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take the steps they deem appropriate to ensure that the
market opportunities that result therefrom are comparable to
those available in the U.S.23

Further, the proposed rules leave to the
Commission suitable discretion to weigh the various relevant
factors to determine whether a market offers comparable
opportunities. The relative weight of each factor could
vary by country or scope of entry, depending on the
Commission's reasonable judgment. The rule articulates the

mix of ingredients, however, that would be reasonable to

25 TLD argues that there is no indication that the
comparability standard would prompt the opening of
foreign markets. TLD's argument defies logic and ample
evidence in the trade arena that countries will, if
required, liberalize access to their own markets to
secure access to more lucrative markets (such as the
U.S.). Indeed, private parties often act the same way --
AT&T does not believe it pure coincidence that BT finally
offered to publish an interconnection tariff during the
period in which it was seeking to convince the FCC that
the U.K. market meets the "equivalency" test. While this
single, insufficient (and yet unfulfilled) concession on
BT's part is not adequate to conclude that the
comparability standard will be successful, permitting
foreign carriers unconditional entry is certain not to
provide the incentive or motivation to foreign countries

to open their markets to U.S. carriers -- as history
demonstrates. (See AT&T Comments in response to NTIA
NOI, pp. 33-35, submitted April 15, 1993). Indeed,

Telefonica's entry is illustrative. Repeatedly, TLD
reminds us that its monopoly in Spain can be modified by
an act of the European Commission, but it has taken no
steps on its own initiative to forego or renounce any of
its protected status. 1Indeed, Telefonica reportedly has
vigorously opposed the entry of competitors in Spain. See
Tarifabulletin, "Spanish liberalisation creates a storm",
October 1993, attached hereto as Attachment II.
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expect in a competitive market, and to the extent none or a
limited few of these factors are found to exist, one would
be hard-pressed to conclude that comparable opportunities
are present.

Nor are the proposed rules, as some contend,
"unfair" or "restrictive". In fact, the rules that would be
applied to foreign carriers are no more restrictive (and, in
fact, less so) that those developed and applied by the
Commission in the U.S., where, as a result of effective
competition, carriers lead the world in the development of
new and innovative service offerings. The additional
requirement that foreign carrier applicants agree to set
non-discriminatory, cost-based accounting rates is wholly

consistent with the Commission's finding in the Accounting

Rate Proceeding that U.S. settlement rates should be reduced

to reflect the preferential rates granted by foreign

carriers to other foreign carriers.?®

26 Regulation of International Accounting Rates, 6 FCC Rcd
3434 (1991). Interestingly, none of the foreign carriers
attempt to refute the fact that their accounting rates
are above-cost, nor do they argue that establishment of
non-discriminatory, cost-based accounting rates as a
condition of entry is particularly onerous or unfair. BT
tries again to deflect attention from the above-cost
level of accounting rates by complaining about the

success of USADirect® service in its market, and argues
that the proposed rulemaking also should consider the
settlements impact of country direct services. Although
this is at already within the Accounting Rate Proceeding,
if the Commission found it appropriate, AT&T would not
object to expanding the inquiry to evaluate the public
interest benefits of making country direct services

(footnote continued on following page)

D—
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B. Affiliations That Do Not Involve the Transfer of
Legal Control Nonetheless Provide An Incentive
For the Foreign Carrier and Its U.S. Affiliate
To Act in Concert To The Detriment of Others

BT and DOMTEL challenge the appropriateness of
applying the proposed rules to an entity in which a foreign
carrier holds an ownership interest of five percent or more.
These parties note that a foreign carrier affiliation, for
the purposes of determining dominant/non dominant regulation

in accordance with the International Services Order, is

determined based on control, and is relevant only if the
foreign carrier possesses control of bottleneck facilities.
As Sprint notes in response to the BT/MCI Petition for
Declaratory Ruling (cite), however, the fact that BT may not
have legal control of MCI does not imply that BT has a
passive interest or that BT will not have the incentive to
favor MCI. BT enjoys special shareholder rights from its
investment in MCI that are superior to those of any other
non-controlling or passive investor. Moreover, in other
contexts, the Commission has found that a five percent

investment is be sufficient to provide an opportunity for

(footnote continued from previous page)

available to consumers and appropriate means to reduce
above-cost accounting rates.
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abuse or collusion between entities to act to the detriment

of competitors.?’

27

In the Final Report and Order in In the Matter of
Applications of Telephone Companies for Section 214
Certificates for Channel Facilities Furnished to
Affiliated Community Antenna Television Systems, 21
F.C.C.2d 307 (1970), the Commission promulgated rules
prohibiting telephone companies from furnishing CATV in
their service areas, either directly or indirectly
through affiliates. The Commission noted that "to
fulfill the intended purposes of this report and order,
we shall broadly interpret the concept of affiliation”
(id. at para. 49). Section 63.55 of the Commission's
Rules implemented a 5% cross-ownership limitation
applicable to telephone and cable television companies
based on the Commission's view that 5% cross-ownership
would be sufficient to provide an opportunity and
incentive for telephone companies having control over
facilities needed by the cable industry to favor
affiliated cable companies. The Commission's decision
was affirmed by the U.3. Court of Appeals in General
Telephone Co. v. U.S., 449 F.2d 846 (5th Cir. 1971).

Further, Section 13d of the Securities Exchange Act, 15
U.S.C. 78, which requires disclosure of 5% equity
interests in publicly held companies similarly expresses
Congress' determination that "an ownership interest of
more than five percent in a public held company is often
sufficient to influence corporate management" and "might
represent a potential shift in corporate control.”"” PL-
213, p. 4111; GAF Corp. v. Milstein, 453 F.2d 709, 717
(2d Cir. 1971). 1In fact, the Act was amended in 1970 to
reduce this threshold from ten percent to five percent
because of Congress' concern that acquisition of more
than five percent "may lead to important changes in the

management of the business of the company." House Report
No. 91-1655, Dec. 2, 1970, Cong. Rec. Vol. 116, p. 5028
(1970). It is, therefore, not unreasonable for the

Commision to utilize a five percent threshold as a
benchmark at which to determine if it needs to consider
the possibilities of abuse. As in all cases under the
Commission's rules, if in a particular case application
of the 5% rule would be inappropriate or unnecessary, its
application could be waived by the Commission.

-
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DOMTEL argues that there is no basis for applying
the rules proposed by AT&T to carriers which lack foreign
market power. AT&T agrees with DOMTEL that a foreign
carrier applicant that does not control bottleneck
facilities in its home market or otherwise possess the
ability to discriminate against U.S. carriers should not be
subject to those aspects of the rule that address the
leveraging of foreign market power.?® The foreign carrier
should, however, be otherwise obligated to conform its
behavior with its affiliated U.S. carrier consistent with

the proposed rules.

C. Prohibiting Exclusive Service Arrangements for
International Enhanced Services Is An Appropriate
Exercise of Commission Authority and Is Necessary
to Preserve Competition in the Basic Services
Market

ENTEL (pp. 11-13) incorrectly contends that the
proposed rule inappropriately would subject enhanced
services to Title II regulation. The proposed rule seeks
only to prohibit a foreign carrier from using its protected

position or control over distribution facilities to favor a

28 Market power can exist either because of a position
protected by regulation or control of essential
distribution facilities. Whether or nor a foreign
carrier possesses market power, however, it is
appropriate to take steps to open other markets to the
same extent as the U.S. to avoid situations where foreign
carriers gain an artificial market advantage over U.S.
competitiors in the global market through "self-
correspondency", by being uniquely positioned to
participate on both ends of a call. See note 5 supra.

-
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U.s. affiliate. Such a provision is necessary, because the
seamless global services desired by customers today most
often reflect a mixture of both basic and enhanced services;
if a competitor cannot compete for the provision of enhanced
services because of an exclusive relationship conferred on a
U.S. carrier by a foreign carrier with control over
bottleneck facilities, that competitor's ability to compete
for basic services also will be seriously undermined. The
Commission has long had a policy against exclusive
arrangements with foreign entities which permit foreign
administrations to favor selected U.S. carriers and which
block U.S. competitors from serving a market or market
segment.?? Application of the proposed rules to enhanced
service arrangements is consistent with Commission decisions
in analogous cases, and does not represent re-regulation of
enhanced service providers.

Despite Commission decisions to forego rate and
tariff regulation of cable services, the Commission
historically took steps to ensure that the market power of
telephone companies derived from their control over

distribution facilities was not leveraged into adjacent

29 Interconnection among Record Carriers, 93 F.C.C.2d 845,
876 (1983); Circuits between the United States and
British Commmonwealth, 12 FCC 526, 550-51 (1947), cited
in Fedex International Transmission Corporation, File
Nos. ITC-85-025, ITC-85-026, slip op., 1985 FCC Lexis
3584 (Mar. 29, 1985).
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market segments. The Commission established cross-ownership
limitations on telephone and cable television companies to
foster the competitiveness of the cable industry. In like
fashion, adopting a policy prohibiting arrangements which
would preclude competition among U.S. carriers for enhanced
services will facilitate competition in the provision of
global enhanced services, and preserve competition in the
provision of basic international services.

Moreover, requiring non-exclusive enhanced
services arrangements is particularly appropriate and
necessary in light of BT/MCI's apparent plan to reclassify
international virtual private network services ~- which have
been considered "basic" service since their inception -- as
"enhanced" services, for the purposes of its Joint Venture.
Neither BT nor MCI refuted AT&T's interpretation of the
BT/MCI Joint Venture Agreement's definition of "Enhanced and
value-added Telecommunications Services", which would

include IVPN service.?° Under the terms of the Joint

30 See Section 1.C supra. MCI's denials are half-hearted
and unconvincing. MCI states that "BT and MCI will
continue their correspondent-based services with other
companies." However, the Joint Venture Agreement defines
"Enhanced Services" so as to exclude services that are
provided on a correspondent basis "for regulatory
reasons”, and then includes a definition of "Enhanced
Services" that encompasses IVPN service. Thus, MCI's
statement does not confirm that BT and MCI will provide
IVPN service on a correspondent basis with unaffiliated
carriers.

Similarly, BT (p. 15) states that it will continue its
"correspondent services ... in the customary fashion and

(footnote continued on following page)
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Venture Agreement, BT is prohibited from offering IVPN-like

services with any other carrier -- unless specifically

required to do so by a regulator. The Commission should

not refrain from taking up the challenge. To the extent the
Commission permits BT and MCI to skirt its regulations and
International Settlements Policy by unilaterally re-
classifying basic services as enhanced services, the ability
of the Commission to regulate the international services

market as it deems appropriate will be frustrated.

CONCLUSION

The Commission should immediately establish a
rulemaking proceeding to reassess its international services
policies in light of the globalization of telecommunications
services, and promulgate rules designed to encourage the
opening of foreign markets to U.S. carriers and to minimize

the opportunity for foreign carriers to distort competition

(footnote continued from previous page)

in compliance with applicable law and regulation"”, and
that "BT and MCI will not impermissibly exclude
competitors from the market for regulated basic resale
services." (Emphasis supplied). Although BT indicates
that it will not terminate its existing arrangements with
its international correspondents, the Agreements provide
that the parties will terminate all arrangements
inconsistent with the exclusivity principles set forth in
the Distribution Agreements "as soon as practicable
following Closing, and, in any event within a period of
one year from Closing or longer, to the extent justified
by any customer contract..." Joint Venture Agr., Art.
18.2(b) .
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in the provision of services to U.S8. customers through their
monopoly power derived from closad foreign markets.

Respectfully submitted,

ANMERICAN TELEPHONE AND TELEGRAPH COMPANY

By: M__
{th A. Maynes

Daniel Stark
Elaine R. McHale

295 N. Maple Avenue
Room 3236B2

Basking Ridge, NJ 07820
908-221~2831

Dated: November 16, 19943
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the Company on the ity method and etherwise to comply
with applicable requirements of U.8. and U.K. securities
lavs, and ganerally accepted accounting principles,

that representatives of BT shall be afforded a reasonable
opportunity to discuss the foregoing factors (and any othaer
factors that BT mey oonsider relevant to such determination)
with the Independent Directers.

{(d) If the Poard of Direstors of the Company decides
to sell the Company, then the Deard ef Directers shall
provide BT with, in the reasomsble Judgment of the
Independent Directors, a resscnable unity to submit an
A sition ::zun in acoevdance vith commercial practice
and in the ¢ that the Board of Directors decides to sell
the Company pursuant to an auction, such auction shall bs
conducted on ceumercially reasenadle teras as established in
a Determination of the Independent Directers and BT shall be
entitled to partieipate in sush auetion on the same terms
and conditions as any other prospective bidder.

(e) The Cempany agrees net to take, and the Company
shall not directly or indirectly engege in any of the
folloving actioms without the comeent of BT: (x) any single
or related seriea of salea, transfers or other dispositions
or encumbrances of sssets having a Pair Market Value in
excess of 158 of the aggregate Pair Market Value
(sstablished in a Determination of the Independent
Directors) of all of the assets of the ny and its
Subsidiaries taken as a whole st the tims that the Company
executes a definitive to effect such disposition
or ancumbrance, that a sale of all or substantially
all of the assets Conpany shall not be deened a
disposition or enoumbrance for purpeses of this clause (x);
or (y) the declaration of extrasvédinary cash dividends
or other distribution to ho of any class or classess,
and/or any series thereof, of cepital stock of the Company
in excess of S8 of the Market Capitalisation of the Company
.‘é&‘ﬁ.&“;._“ Bt that ROUALNG i Slause (x] of olause (y)

) ’ e (X) or clause (Yy
shall r-raro oonsent of ia ayder for the Company to
enforce its r under this Agreement, the Nevao Agreement
or any related t, for any tramsaction effected in
acocordance with urtitiuu of Insorpoxation, for any
other transaction betveen or in respect of the Company or
any of ite Aftilistes, on the one hand, and BT or any of its
Affiliates, on the other hand, or in connection vith any
action pursuant to & Regquirement of tav.

9.13. mﬂt .W. 8)
Except as othaervisa provided on 9.13(b), nubl:qucnt to

the Closing, in the event that BT ov any of {ts Affiliates
engages directly or imdirectly in the Cove Business of the
Company in the Ameriocas or transfers or prevides sasles and
sarketing support, technology or customer traffic in connectioen
wvith any Person aged in the Core Business of the Company in
the Americas or holds or acquires an interest in any Person who

INVEITMENT AQRGEMENT



Exhibit 10(a)

(66 of 402)

(x) less than 20% of such Person’s consolidated revenues are
derived from sales in the Americas contributed by operations
vithin the Core Business of the Company and (y) BT, at the
regquest of the Company, shall sell or cause the sale of the
subsidiary, division or other emtity conducting such
operations in accordance with the preeedures (the "First
Offer Procedures®) set forth in Seeotien 9.12(h), providsd
Lurthexr that such subsidiary,.division or other entity shall
not be raquired to be sold until sweh time as it generates
annual revenues of $25 million or mere per year;

{v) any insdvertent condition or act (each an
"Inadvertent Condition®) that weuld ethervise result in a
Loss of BT Rights, including, withewt limitation, any such
condition or act that results solely froa the actions of any
Person other than BT or its Affiliates or any activit
undertaken vitheut the knowledge of any executive officer of
BT, providad that, if BT shall beceme awvars of such
Inadvertent Condition, it shall presptly give written notice
of such Inadverteat Condition to the Company and BT and the
Company shall negetiate in geed faith to reach an agreement
in writing vith reapect to a cure fer such Inadvertent
Condition, \ that, unless othervise agreed by
BT and the Compeny in such writtem agreement, within one
year following the delivery of such notice, BT shall dispose
of the seourities, assets or business that gave rise to such
Inadvertent Comdition, provided that »r, at the request of
the Company, shall sell or cause the sala of such
securities, assets or business in acoordance with the Pirst

Offer Procedures;

(vi) ownership of Wewco and the activities contemplated
by the Newce Agreement and the "Related Agreements® (as
defined in the Newco Agresaent); or

(vil) any activity undertaken vith confirmation in
vriting by the Company that such activity will not raesult in
a Loss of BT Rights;

subsequ e thn &“?‘“m”'m‘gti&:' m b ol
ent to the , in ny or any
of its Affiliates directly or indirectly in the Core
Business of BT outs the Americas or transfers or provides
sales and marketing support, techno - or oustomer traffioc in
connection with any Person engaged in Core Business of BT
outside the Americas or holds or acguires an intsrest in any
Parson vho is engaged in the Core Dusimess of 3T outside the
Americas as a partner, sharsholder, wtm&rl or in any other -
capacity of ownership or control (such activities, wvhether or not
aged in outside Americas, are collectively referred to as
being "Engaged in the Core Business of PT"), then Sections 3.1,
5.3, 7.1, 7.2, 7.3, 10.2 and 10.3 of this Agreement shall become
void and of no further force and effect (such conssguences ars
collectively referred to herein as the *Loss of Company Rightg®)
and all further obligations of the y and BT or any of thair
respective Affiliates or their respective nfficers or directors
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with respect to any obligation thereunder shall terminate without
further liability, nnh“ that any determination as to whether
the Company has undertaken the foregoing activities shall be
determined in accordance with the arbitration procedures set
forth in Section 9.12(e) and 5.12(2).

(@) Notwithstanding anything oontained in Bection
9.12(¢), the Company shall not be subject to the Loss of Company
Rights under Section 9%.12(c) from:

(i) aoquiring or owning, directly or indirectly, for
investaent purposss, securities of any Person not
principally Engaged in the Core Dusiness of BT (or if it is
principally Engeged in the Cere Businmes of 3T, less than
10% of its Core Business revenues are derived outside the
Americas) if sugh Person is a pudlicly traded m:z and
the Company and its Affiliates own less than 3% of the
voting securities of such Person, pramided that such
investaent does not exceed 0.3% of the Company’s total
consolidated assets;

(11) correspendent relationships in the ordinary course
of business and the activities liltn on Schedule 9.{3;

(i11) any sctivity undexrtaken by the Company or its
Aftiliates pursuant te Regquiresents of Lav if the failure to
comply with such lav would have a material adverss effect on
the business or results of operations of the Company;

(iv) a transaction vheredy, direetly or indirectly,
control of (by mexger, tender offer or othervise), or all or
substantially all of the assets of, any Person Engaged in
the Core Business of BT outaide the Anericas are transferred
to the Company oxr any of its Affiliates, that (x)
less than 20% of such Person’s oconsolida revanues are
derived from sales outside the Americas ocontributed by
operations within the Core Business of BT and (y) the

, At the request of BT, shall sell or cause the sale
©f the subsidiary, division or other entity oconducting such
operations in accordance with the Pirst Offer Procedures set

forth in Section 9.12(h) that such
subsidiaxy, division or th not be regquired
to be 801d until such time as it generates annual revenuas
of $28 nillion or mors per year;

(v) any Inadvertent Condition that would otherwise
result in a Loss of Company Rights, including, without
linitation, any suoch ocondition or ast that results solely
from the actions ¢of any Person other than the Company or its
Aftiliates or any activity undertaken without the knowledgs
of any executive officer of the Company, that, if
the Company shall becoms aware of such Inadvertent
Condition, it shall promptly give written notice of such
Inadvertent Condition to BT and the Cempany and BT shall
negotiate in good faith to reach an agreement in writing
with respect to a cure for such Inadvertent Condition,
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gmm that, unless othervise agreed by the
ompany and in such written agreement, vithin one year
following the delivexry of such mnotioce, the Company shall
dispose of the securities, assets or business that gave rise
to such Inadvertent Condition, prayided that the Company, at
the request of BT, shall sell or cause the sale of such
securities, assets or business in aoccordance with the Pirst
Ofter Procedures; '

(vi) ownewship of Neweo and the activities contemplated
by the Newoco Agresment and the "Related Agresments" (as
defined in the Newco Agreeament); or

(vii) a% activity undertaken wvith confirmation in
writing by that such activity will not result in a Loss
of Coapany Rights.

(¢) In the svent that either of the parties hereato
(the "Investing Party®) is considering any activity that it
believes the other party ("Subject Party) may view as resulting
in the loss of rights as wm in ection 9.12(a) or 9.12(c)
as Y be applicadble (the of Ri %), then the Investing
Party may provide oe 2:. . Netice”) of such
ad activity to the ect Party seek the Subject

y’s consent to i n such aotivity. 1If following good
faith consultation the Subject Party fails to grant such consant,
then the Invntln! n{n:i.thia 30 days a delivery of the
Investing Notice initiate binding arbitration as to whether suoch -
activities would result in the Loss of Rights as hersinatter
provided pursuant to the arbitratien precedures set forth in
Section 9.12(g) (the "Arbitration"). 7The parties shall seek to
oconclude the Arbitration as g:wt y 88 practicable but in no
event shall the Arbitration conducted mere than 90 days
subsequent to the initiation of Arbitration. If the result of
the Arbitration is that the Investing Party would incur a Loss of
Rights it it engaged in the activity being considared, then the
Investing Party shall be subject to a lLess of Rights, without the
opportunity for cure, if it then gess ferwerd wvith such
activities. Any detesrmination the Ardpitration shall take into
aceount any divestaent the Iavest Party to an
unaffiliated th party, that (4 divestaent
ocours as promptly as cemmercislly le (but no more than
one year folloving the activity or investaent that would
otherwise lead to a loss of Rights) and (ii) is conducted in
accordance with the Pirst Offer Procedures.

(£) In the event that sither um "Aggrieved
Party") believes that the other party ( "Active Party®) has
engaged in activities that would oot such Active Party to a
Loss of Rights, then the ieved Party shall notifry the Active
Party and the parties shall seek to reselve the matter to their
Butual satisfaction. If the parties cannot resolve the matter
within 60 days, then either party -can initiate Arbitration within
60 days thereafter as provided in Section 9.12(g). The parties
shall seek to conolude the Arbitration as promptly as practicadle
but in no event shall such Arbitration be conducted more than 90
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days subsequent to the initiation of Arbitration. 1If the result
of the Arbitration is that the Active Party should be subject to
a Loss of Rights, then the Active Party shall be entitled to a
one year cure period (if the arbitrators believe that the
activity is capable of cure) which cure shall be aeffected by
divestmant pursuant to the FPirst Offer Proesdures, that
the Mctive Party shall not ba entitled to a curs period, or shall
be antitled to a reduced cure peried, at the discretion of the
ubitrntmi if the u:émgou oo::luu that the Agyrieved
Party’s ness, results of operations or prospects ware
materially and advarsely affected by the conduct of the Active
Party or that the Active M{ in activities that gave
rise to the Arbitration in willful disregard of the consequences.

(g) Arbitration under Bection 9.12(e) or $.12(f) shall
proocaad as herein set forth: .

(i) The Investing Party shall give the Subject Party a
written notioce which shall a ocontain, in addition to the
demand for arbitration, a clear statement of the issue to be
resolved by the Arbitration, the name and address of the
arbitratar sslsocted by the Investing Party and the address
to vhich all further papers regarding the Arbitration are to
be mailed or deslivared.

(ii) The subject Party shall dsliver a written response
to the arbitration notice within 30 days following its
actual receipt of such notice. Such response shall contain
a clear statement of its position concerning the issus in
dispute, the name and address of the arbitrator selactad by
the Subject Party and the address to which all further
papers regarding the Arditratioen are to be mailed or
dalivared. If the Subject Party fails to designate its
arbitrator within the time allowed, the Invest Party may

ly to the United Statas District Court for the Scuthern
District of New York (the "Wew York Court®) for designation
of the second arbitrator. The liomtion shall provide no
less than five days’ notice to Subject Party, before
presentation to the New York Court. The Subject Party may
appoint the second arbitrator at any time prior to the day
the Court appoints the second arbitrator.

(i1i) within five Dusinass Days following tha sslection
of the second arbitrater, the two arbitrators shall select a
third arbitrator. In the svent they fail to do so within
that time period, either MY apply to the New York
Court for appeintasent of a arbitrator. The )
:gncation shall provide no less than five days’ notioce to

othar party bhafore presstitation to the New York Court.
The third arbitrator must be an attornsy reasonably
exparienced in commercial affairs who is a member of the Nevw
York Bar, must be impartial and must otherviss satisfy the
requirsmants of CPLR 7506(: and 9 U.8.C, Section 10. The
»athod of selection of arbitrators, or the arbitrators as
selected, may be ed at any time only upon written
agreanent of the parties.
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"Business Plan™ means a rolling § Iut business plan for
NEWCO and the NEWCO Group (vhich, without limitation, will
deal with all saterial matters for the BDusiness during the

riod in aestion and shall set out the Shareholders’
oint funding ocommitment for the do@ to whioh it
relates) together with all varjatiens, updates and
extensions approved under the precadures. of Clause 11.1 or
20.4, the first such Business Plan being in the agreed
form, subject to any changes thereto which may ba agreed
between the Sharehelders pursuant to Clause 20.1 (the
"rFirst Business Plan");

%’¢!’ ghares” means all issued ‘C’ erdinary shares of 1
Pounds Sterling saah in the capital of WEWCO;

"CRO" means the chief wxecutive officer of WEWCO from time
te time;

"Closing" means the ocompletion of this Agreesent in
acoordance with Clause §;

“Closing Balance Sheet"™ mesans the oconsolidated balance
sheet of the NINCO Group, as at the tise immediately prior
to Closing, as agreed or deemed to be pursuant to
Clause 6.6 or, failing wvhich, as ined by the
independent accountants instructed pursuant to Clause 6;

"Companies Act™ means the Companies Act 1983,

*diractor” means a director of NEWCO as current from time
to time and shall be deemed to inolude any alternate
director validly appointed by such director in accordance
with the Articles; -

"Distribution Agresments" means the BT Distribution
Agreanent and the MNCI Distribution Agreement;

“"EC Commission” weans the Commission of the European
Communities;

NEEC Treaty" means the Treaty establishing the Ruropean
Community (Treaty of Rome);

“Enhanced and Value-added Teleccmmmnicetion Service® or
*Enhanced and Valuse Added Services”™ msans any international
telecommunications service which latien ts to be
offersd (other than those descridbed in (i), (ii), (iii) and
(iv) below) between two or more oeuntr by members of a
single Group and vhich regulation permits to be managed on
an end to end basis but, for the aveidance of doubt, this
shall not include éi)' voioce internatiomal simple resale
(11) international direct distance dialling provided on a

NOINT VENTORE AGREFMIE VT
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correspondent basis (iii) the provision of international
private leased circuits and (iv) any sarvices which for
regulatory reasons must be offered On a correspondent

basis;

*Financial Year®” means in ru::ot of the first Prinancial
Year the period frea .the date of Closing to the next
Accounting Referance Date and in respeet of each subsequent
Financial Year the period o-hcur. with the date
following the end of the pravious Pinancial Year and ending
on the next Accounting Raference Date;

"Global Platform” means those tranmsmission, switching,
signalling, netwerk intelligence and/er service management
systens vhich fros tins to time are swned, leased, managed
or oontracted for by NEWCO excluding any Remote Network in
order to provide e Sexrvices ("Bervices" and "Remote

Netvork" being as defined in the D stribdution Agreements);

%“Global Products” means any ourrent er futurs Enhanced and
Value-added Telecommunication Service between two or more
countries;

“Group® ®means any corporation and its Subsidiary
Undertakings;

*holding company®, ‘“subsidiary® and “wholly-owned
subsidiary” have the msanings ascribed to theam in Sections
736 and 736A of the Companies Act as - in effect at the date
hereof save that NEWCO shall not be considered to be a
subsidiary of either Ultimats Parent and, for the avoidance
of doudbt, for the se of deternining vhether a o ny
is a "wholly~-owned subsidiary” any share held by a nominee
mil be deemed to be held by the company appeinting such
noninees;

"ICTA* means the Income and Corporation . Taxes Act 1988;
“Infonat" maans Infonet Services Corporation;

"Intellectual Preoperty Agreement® seans the agreement in
the agreed form €0 be entered dy NEWCO and each of the
Ultimate Parents or their affiliates relating ¢o

intsllectual property rights;

"International Outsourcing SBsrvices" means the provision of
the services described in Clause 4.1(4);

“Investment Agresment® means the agresment of even date
herswith between BT and NCI concern the acqguisition by
BT of shares of the class A common stock in MCI and related
terms in connection therewith;

—
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apply, and NEWCO shall purchase such products, services and
facilities from the Ultimate Parents or their respective
affiliates, only if in each case the relevant Ultimate
Parent (or such affiliate) can previde the sans on tarms at
least as favourable as regards price, guality and service
to NEWCO as would be obtainable in an ara‘s length
transaction from an ether supplier of the same vho is not
an affiliate of WBWCO or a Shareholder. In the event that
poth Ultimate Parents (or theair respective affiliates)
offer or are able to offer to previde cempetitive ucts,
services or facilities wvhioh are ls, shall
purchase the same frem the Ultimate Parent (or affiliate)
vhich effers to eupply the same to WINCO on the more
favourable terms.

17.4 In their ocommercial dealings with the NEWCO Group the
Parties shall offer to supply , servicss and
facilities to NEWCOO and its Subsid Undertakings at not
more than on an arm’s length, cost plus reasonabdle market
rate of return basis.

17.8 Nothing contained in this Clause 17 shall be deemed to
roequire any of the Parties to do anything that wvould
oontlict with any regulatery licence or oondition with
which that Party must comply.

17.6 For the purpese of this Clause 17, it shall be assumed
that the terms of the Related (but excluding
itens still to be agreed or a thersto and othar than
the Investment Agreament) as adopted at the date hereof
comply with this Clause 17.

Rastrictions and Obligations on Sharsholdars

18.1 Bubject to the following terms of this Clause 18,
vhile any Shareholder retains any Shares, that Sharehoclder.
and its Ultimate Parent undertakes to WIWCO and the other
Shareholder and its Ultimate Parent that it shall not and
shall procurs that its subsidiaries shall not, and shall
use its Dbest endeavours to proouwre that nens of its
affiliates (excl subsidiaries) shall, do or parmit any
of the following without the prior written consent of the
other Ultimate Parent:

(a) except in acoordance with ¢the Distributien
Agreenants, sither solely or jeiatly with or on behalf
of any person urooux or indivectly ocarry on or be
engaged or interested in the provisien of Enhanced and
Value-added Telecommunicatien Services anywvhere in the
vorld or International Outsourciasg Services (except as
the holder of investments or seourities dealt in on a
recognised stock exchange vhich dees not involve that
Shareholder (or its atfiliates) benaficially owning more
than 10% of the issued share capital of a company
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carrying on, either directly or through one or msore
subsidiaries, any such business) or int any person
to be a director (or equivalent effiger holder) of a
business which provides such servioces other than as a
director of NEWCO or its Subsidiary Undertakings;

(b) except in accordance with the Distribution
Agresments, selicit ‘the custom of any person for the
purpose of offering to that persen Enhanced and Value-
added Telecommunication Services eor International

Outsourcing BServices;

(o) solicit or entice avay or emdeavour to solicit or
entice away any employes of, or seeonded to, NBWCO or to
any Subsidiary Undertaking eof WFENCO, but without
prejudioce to the right of that Sareholder to terainate
arrangenents under which of its staff are seconded
to NEWCO or any such Subsidiary Undertaking or cause or
permit any persen directly or imdirestly under its
control to 40 any of the foregoing acts or things.

18.2 Nothing in Clause 10.1 shall preclude or restrict
either Ultimate Parent, Shareholder or their affiliates
from providing any preducts, services or facilities within
the respective Territories (as defined in the Distribution
Agreenants) covered by its Distribution Agreement:

(a) to the extent that such isiea is necessary in
order to ensure centinuity servioce is maintained to
fulfil existing centractual commitments to customers in
circumstances vhere NEWCO has discontinued such service;
or

(b) which would othexvise be in breach of Clause 18.1
but wvhich that Ultimate Parent, Sharsholder or any
aftiliate of an Ultimate Parant previded to customers by
vhatever means (including, withest limitation, through
marketing ts with third parties) prior to
Closing, THAT such Ultimate Parent or
Shareholder ahall proocurs that sweh products, services
or facilities are discontinued and no longer actively
narketead as soon as :uumbl& oticable following
Closing and, in any event, within a period of 1 year
from Closing or longer, to the extant justified by any
customer oontract the unexpired length of which as at
Closing extends beyond such 1 year period; or

(¢) which would otherwise be in breach of Clause 18.1
but which that Ultimate Parent, BShareholder or any
affiliate of an Ultimats Parent previded to customers at
3 time after Closing but before any product, service or
facility becane Enhanced and Value-added
Telecommunication Services due to regulatory changes,
provided that such Ultimate Parent or Shareholder shall
use reasonable endeavours to procure that such products,
services or facilities ars migrated to NEWCO and no



Exhibit 10(a)

- - e w -

(229 of 402)

longer actively marketed to oOustomers as soon as
reasonably practicable following the time at vhich such
products, services or facilities first became Enhanced
and Value-added Telecommunication Services.

18.3 DNeither BT nor BTH shall be in breach of its
undertaking in Clause 18.1 as a o8 of any action
takean by BT in complying with its igations under the
terms of the licence !nntcd n the Secrstary of State to
BT on 22 June 984 Saction 7 of the
Telecommunications Act 1984 or BT or DI complying with any
other regulatory obligation t?oul mﬂ it by a relevant
governmental or similar authority in United Xingdom of
Great Britain and Northern Ireland or the Isle of Nan.

18.4 Neither NCI nor NCH shall be in breach Of its
undertaking in Clasuse 18.1 as a consequence of any action
taken by NCI or its affiliates in ocemplying with its
obligations in the United States of America under the tezas
of applicable nﬁhtory certificates, licences,
authorisations or wi any other regulatory obligations
imposed upon any eof them 3 relevant governmental or
sinilar authority in the United statas of Americs.

18.5 If either BT, BTH, NCI or NCE as appropriate is
prevented from complying with the provisions of Clause 18.1
for the reasons set out in Clauses 18.3 er Clause 18.4, it
shall use all reascnable sndeavours to find an alternative
means of ensuring it is able to oc.l&vith or achieve a
similar finanocial effect as would de dved by NEWCO and
its compliant distributor had thexre been such oompliance
with Clause 18.1 as soon as practicable, but if any such
Party is not seo able to ly with Clause 18.1, BT (in the
case of BT or BTH) or NCI (in the cass of NCI or MCH) shall
pay to NEWCO an ameunt equal to any Profits made as a
result of BT or MCI or their respective affiliates (for the
purpose of this Clause 18.5, “the defaulting Ultisate
Parent”) not so complying with Clasuse 18.1, and such amount

shall:

(a) be paid guarterly in arrears to NEWCO, in ¢ vithin
30 days from the end of sach calendar guarter;

(b) be ac ded a oertiricate signed by ths
defaulting U!ttuu arent showing details of the
calculation of the payment {(a oopy of which shall be
forvarded at the same time to the non-defaulting

Ultimate Parent); and

(c) unless othervise agreed be acoompanied
sslf-billing invoices prcpnrod'm presented by the

defaulting Ultimate Parent in of the paysent of
sums due to NEWCO hereunder, and defaulting Ultimate
Parent shall, in additioen, pay VAT and any other

applicable sales taxes in presenting such invoices to
NEWCO;

E—
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(d) be made in full without any deduction or withholding
(vhether in respect of set-off, ocounterclaim, duties,
taxes, charges or otherwise whatsosver) unless the
deduction or withholding is reguired by lawv, in which
event the defaulting Ultimate Parent shall:

(1) ensure that the deduction or withholding doas
not axceed the minimum amount legally required;

(14) rcr te ¢the relevant tadation or other
authorities within the $od for payment permitted
licabla lav the full amount of the deduction

by &
or wrt’;hholding H

(4ii) furnish to NEWCO, within the periocd for
payment permitted by the ralevent lav either an
official receipt of the relevant taxation
authorities involved in respect of all amounts so
deducted or withheld or, if such receipts are not
issued by the taxation autherities oconcerned, a
certificate of deduction or ivalent evidence of
the relavant deduction or withheolding; and

(iv) to the extent that such deduction or
withholding is not coreditadle, reliavadle or
allowable ageinst NEWCO’s liability to taxation on
such sum such additional amownt after allowance
for any ar deduction or vithholding thereon and
any credit, relief or allowence therefor as shall
leave NEWCO in the same after-tax position had no
deduction or withhelding bean required;

(e) if the non-defaulting Ultimate Parent serves notice
in writing on NEWCO within 30 days of receipt of the
copy of any certificate referred to in Clause 18.5(D)
that it di-gutn the contents of the sald certifjicats,
the defaulting Ultimate Parent shall instruct its owm
auditors (for the purpcses of this Clause 13.8 the
"Auditors®) to review and verify the said certificate);

(£) the Auditors shall be instructed by the defaulting
Ultisate Parent to reach their decision as soon as
practicable and in any event within €0 days froa the
date of instructions and shall act as an expert and not
as an arbitrator. The decision of the Auditors as to the
sum to be paid pursuant to this Clause 13.5 shall de
final and binding on the defaulting Ultimate Parent;

(g) in the event of a 4l of more than 10 per
ocent the costs incurred by the Auditors in earry out
such exercise shall be borne the defaulting Ultimate
Parent, otherwise such costs shall be borne by the non-
defaulting Ultimate Parent;
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(h) for the purpose of this Clause 18.5, “Profits” shall
mnean the amount of profits which can bs attributed to
any partiocular service or services during the relevant
quarterly paried after taking iate ascount aocumulated
losses from such service or serviees and including a
reasonable contribution towards overhesds to the intent
that, overall, the defaulting Ultimats Parent shall have
neither gained nor lost from the provision of such a
service or servicas.

18.6 Nothing in Clause 185.1 shall preclwde or restrict BT
(or its affiliates) from continuing to hold shares in MoCav
Communications Ino. or Belize Telecommunications Limited.

18.7 Noth in Clawse 18.1 shall preclude or restrict MCI
(oxr its atfiliates) fxem oontinuing to held shares in AAP
Telecommunications Pty Limited, Australia or Clear
Communications Limited, Nev Zealand.

18.83 There shall be no.-breach of Clause 18.1 in the event
that an Ultimate Parent or any of its affiliates ehall
di.rccu! or indireetly ;:g\u.ro interest in any Non-
Matarial Business, Previ That, the ovnarship of such
interest would otherwise be in breach of Clause 18.1, that
Ultimate Parent shall serve notice as seon as practicable
after such aoguisition to NEWCO and the other Ultimate
Parent that it E\M to sell, 4 or othervise divest
itself of the Nen-laterial Dusi and Purther Provided
That the completion of such divestiture takes rhec on or
before the first amniversary of sudh seguisition of such
Non=Matarial Business. For such puEpeses, "Non-Material
Business® means a business or operatien vhioh directly or
indirectly carries on or is m.r.l in the provision of
Enhanced or Valwe-Added Servioces or International
outsourcing Servioes vhich did net, in the financial year
of such Non-Material Business nln is mest recent to
completion of its acguisition, exceed an aggregate revenue,
in respect of such activities, of greater than 7.3% of the
aggregats revenues ¢f the NEWCO Group during the 12 months
up to the date of such completion, as shown in the NEWCO
Group’s management accounts,

18.9
(a) ¥CI will, or vwill procure that its affiliates
will, provide to BT such telecemmunieation services in
the Americas (as defined in the MNCI Distribution
Agresnent) as BT shall reasonably reqguire to enable it
to offer to customers outside the Ameriocas sexrvices to
locations in the Americas in response to competitors’
voice international simple resasle offerings in a manner
that will not require BT to seek US regulatory approval.
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(b) It

(1) XCI is unable or umwilling to provide such
services to BT on such tezms and prices that BT is,
in 4its reasonable opinion, able to respond
effactively to competitive services in the United
Kingdom based on volce international simple resals;
or '

(i1) BT at time subseguently concludes, in its
reasonable c..nzulon, that the t%rll on which MNCI
offers to ide such sezvices de not enable BT to
Tespond effectively to cempetitive sexrvices based on

voice international resale;

BT and MCI shall consult together in good faith with a viev
to enabling BT to respond affectively to such services.

(e) If BT and NCI are unable to agree on a method of
80 enabling BT, except by means of voice intermational
sizple resale, then: :

(1) voice international simpls resale shall
thenceforvard be deemed for ths purpeses of this
Agreement to be included in the daefinition of
"Enhanced and Valus Added Servicee” for the purposes
of this Agqreament and the Related Agreements; and

(ii) nothing in this Agreemant (including, without

limitation, the Sharsholdsr cemsent rights ocontainad

in Clause 11) shall prevent or restrict NEWCO or the

NEWCO Group from providing veice international

:}np:(.a) ”::a e to BT in acocordance with this Clause
.9(c)7

(11}% MCT shall provide to NEWCO, and through NEWCO
to BT as applicable, such telecommunication services
as may be reasonadly ived to distribute and
deliver in the Americas services otffered 3T
to customers eutside the Americas. Such services
shall be provided by NCI on fair and reasonadle
terms, with the intent that P is put into the same
financial pesition it would have been in had it been
able itself to provide such serviees, such teras to
be agreed by NCI, NEWCO and PP, such agreement not
to be unrsasonadbly withheld or delayed.

18.10
(a) BT will, or will procure that its affiliates
vill, provide to NCI such talecommunication services in
the Territory (as defined in the B»T Distribdution
Agreement) as NCI shall reasonably require to enable it
to offer to customers outside the Territory services to
locations in the Territory in response to competitors’
voice international aimple resale offerings.
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(b) 1t

(1) BT is unable or uMwilling to ovide such
services to NCI on such terms and prices that MCI
is, in 4its ressonable opinien, able to respond
effectively to competitive services in the Americas
based on voioce 1qtormttm1 sisple resale; or

(11) XCI at any time sudbseguently concludes, in its
ressonable epinion, that the tyﬂ'll on which »PT
offars to previds such serviess do not enable NCI to
respond effectively to cempetitive services based on
veioce international resale;

MCI and BT shall consult together in good faith with a
viev to enabling NCI tco respond esffectively to such

services.

(o) If NCI and BT axe unable to agree on a method of
80 enabling NCI, except by means of voice international
siaple resale, then: .

(1) voice international simple resale shall
thenceforvard be deensd for purposes of this
Agreement t¢ be included in the definition of
“Enhanced and Value Added Services" for the purposes
of this Agreament and the Related Agreements; and

(ii) nothing in this Agresment (including, without
lizitation, the sharsholder oenisemt rights contained
in Clause 11) shall prevent or restrioct NEWCO or the
NEWCO arcug from providing voice international
simple resale to MCI in accordance with this Clause

18.10(c); and

(iii) BT shall provide to NBWCO, and through KEWCO
to NCI as licable, sush telecommunication
services as may reasonably required to distribute
and deliver in the Territory the services offered by
NCI to oustemers outside the Territory. such
services shall be ided by BT on fair and
reasonable terms, vith the imtent that NCI is put
into the same financial ition it would have been
in had it been able itself to provids such services,
such terms to be agreed by BT, NEWCO and MCI, such
;gioau:nt not to be unreasonably withheld or
elayed. :

Ragtrictive Trade Practicas Act

No provision of this Agreement or any Related Agreement, or
any documents relating to the arrsngesents ocontemplated
thereby, vhich is subject to registration undar the RTPA
shall ocome into effect until the day fellowing the day on
wvhich particulars of this Agreement and the Related
Agreexents (and such doouments) have been furnished to the

D——



