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I ...Ub.ittinq cc..ent. to th. proposed auction rule. as a small
bu.iness person. My ca.a.nt. are a. follow.:

Auction oe.iqn

The .inqle .o.t iJIportant .l_nt in auction de.iqn .hould b•
• ilaplicity. CQllPlioatecl auctiOft rule. vill only teed •••picion on
th. part ot the public that th. rul.. have b••n riqqed to ben.fit
one intere.t qroup or another. The .iaple.t procedure is therefore
the best.

Oral biddill9, a. noted in paraCJraph 37 ("'37"), is likely to be
Perceiv.d as fair becau.. th. proc... i. open, and any eliqible
qualifi.d bidd.r who i. willinq to pay .nouqh can be assured of
winninq.

Blectronic biddill9 ('39), while perhaps appropriate for auctioning
Treasury s.curiti.. to aajor financial in.titutions who submit
mUltiple bid. on a weekly ba.i., plac•• a qr.at burd.n on small
bu.ine••es who .ay not have ace... to the infra.tructure required
for .l.ctronic bidding, and who only wi.h to bid on a handful of
.arket. in on. auction ••••ion ct_linv with aarket. in the state in
which they do bu.in.... It i. not an "open" proce.s.

Sealed bidding tor licen.es a. part of a group and oral bids for
the cc:.ponent parts ('47 and '48) deni •• the .aall business bidder
the opportunity to Pay enouqh for the aark.t that he wants to build
and operat.. If a ..jor play.r want. to bUy all of the markets
c01lprising a aark.t clu.t.r, that play.r .hould have to compete on
• ..rket by ••rut b••i. for e.ch cOIIpOnent of the clu.ter. That
a••ures that each aarket will qo to the party that values it the
most <'34 and '41), and aaximizes the r.turn to the treasury.



_11 bu.i~. fl. In of ...11 _.... prG¥'i4e ••rvic. to the
public IIOODar t:baft do _:lor .1&:.- .... _ both t:IIa 1arq. _rat.
aBd the~ia9~1 onea. ft. 1arve _rk.t q.t. built fir.t,
beoauae it i. lIOn profitabl.. _11, low population den.ity
aarket. get built only aft.r the larve, high population den.ity
market is built out. In effect, .-11 aarket. are warehou.ed by
biq player. until they qet around to buildinq them.

8_1ed. bida vbere t:M Ccmai••ion ...aba very rev bid4erll ('49) is
a departure froa open bidding, and therefor. underaines public
confidence in the proc.... It incr__• the po••ibility of bidder
collu.ion: the po••ibility of collu.ion incre•••• a. the nuaber of
bidder. qets .aall.r. Pinally, wh.t are the ..rk.t. which are
going to have v.ry f.w bidder.? A8 aark.t .ize declin•• , more
s..ll busine•• bidd.r. will bid. If anything, small markets will
attract aore bidd.r., not few.r.

8eqwmoe of BiMini ('51-53, '125). In the cellular indu.try,
ZWfiolUl a2'8 oK'9U'i." around t:h. _jOE' _rket:. PCI i. likely to be
Ule ..... A99r..atioft of aultipl. rewiOft. doe. not iaprov•••rvice
to the public; it ju.t reduces coapetition by aaking big players
into really big play.r•.

The be.t balance of aggregation and r.venu. to the trea.ury would
appear to be off.rinq the reqiona in order of population, each
market within the revion in order of population, and .ach .pectrum
block in descendinq order of .iz. within each aark.t. This peraits
tho.e who want to a99regate within a region to do .0 in one auction
.e.sion.

st.ult:uleou8 _1.. biMi.. ('55) creat•• probl_ becau•• of the
proble•• of overall ceiling. anel having to permit bidder. to
withdraw bid.. If ••aled bid. und.raine public confidence in the
proce•• , siaultaneous .ealed biddill9 ju.t _ke. it wor.e.

SiImltaneOWl al108DCliDrJ bid .1ect:ra1lic auctiona ('S6 , 62) a••ume.
that the major players are to be the .ole beneficiary of the
auction proc.... It a••uae. that th.re will be no open auction.
It discriminate. aqain.t .aall bu.in.... The creation of .uch a
systea would take acre ti.. thaft the COII1Ii••ion has for this
proceeding. X.ep it siaple.

ca.binatio.na1 biddi.. ('57-'62, '120, '123) creat.s a very co~lex
alternative to open bidding which will ftot affect aggregation but
is likely to reduce revenue to the treasury.

If a major player wants to purcha.e all of the aarkets in a region,
it can do so one ..rk.t at a tiae in open bidding. A sealed bid
for all of the ..rket:s in a r ..ioft force. .uch a bidder to bUy
..rket. which it aiCJht otherwi.e not purcha.e, but for which it is
forced to bid to meet expected .ealed bids from other maj or
players.



Aa a practical .a~~er, ~e.e ...ller ..rke~. would be un.vailable
to .mall bu.ine•• bidder. for WOIl ~__rket. would be ju.t the
right .ize for their re.ource.. Tbe hiftory at cellular build out
indica~e. ~a~ ~e bi9 opera~or will build the _ller _rket. la.t
while it fully develepa it'. laZ98 ..rut., 4epriviftg the ••all
market consWler of .ervice until the day before licen.e expiration.

COJIbinational bidding would reduce proceed. to ~e trea.ury ,
becau.e it .ake. i ~ i.po••ible for ~e trea.ury to receive the
highest price from those bidder. that value each individual market
the mo.t.

A -pinal and beat- offer ('10) i. wor.. .till from the point of
view of the s..ll bu.ine•• bidder. He ..y lo.e the market for
which he has offered the highe.t bid, not becau.e a ..jor player
particularly want. that market, but becau.e the .ajor player is
willing to rai.e hi. bid for the ..jor _rket in the region for
which it .ubmitted the initial ..aled bid. Thi. run. directly
counter to the principal of di in.ting licen.e. ..ong a wide
variety of applicant., including 11 bu.iness ('11).

LbitatiolUl by biddara Oft viDDi.J'Itp and mrpencU.ture. ('63-65) is a
ca.plication ari.inq fro. peraittinq .i.ultaneou. sealed bid
auctions. Open biddinq keeps it .imple •

• !ld... 8i4~ ("'-"7) places tile co-i••ion in the
position of de~eraininC'Jvalue in • proceedinC'J .pecifically de.igned
for value to be deterained by the .uction process. Failure of
bidders to .eet a precleterained value .illPly delay. .ervice to the
public until such ti.e as the ca.ai••ion ha. reduced the minimum
bid to the point where it reflect. true .arket value.

J:na1:all-.nt pa~.BbI ( ••, II '7.) for 4I\1alitying entities i. the
ea.ie.t fora ot alternative pa~nt ..thod to ."ini.ter. For a
.even year licen.e, an appropri.te for.-ula would be a down payment
of 1/7 the winninq bid and .ix ad4itional equal payment. with
interest at pri.e plus one percent on the unpaid balance.

A oaabination ot initial pa~t plus royalti.. ('70) would be an
ideal foraula becau.e payaent of, .ay, a 5' of qross revenue
royalty would preci.ely ..tch paYll8R~. to ..rket revenues. There
is a strong public policy appeal for the treasury to receive an
onqoinq revenue stream from the operation of spectrum that is a
national asset.

Most operators hold each market licen.e in a seParate .ubsidiary,
.nd auditinq i. .illply • ..tter ot loekiftCJ .t the .ppropri.te t.x
return to determine gros. cu.ta.er revenue. The complexity lies
not in the admini.tration but in the biddinq.

A royalty approach is appropriate only if all bidders for a
partiCUlar license were "royalty" bidders. Then the bidding
competition would be the ..ount of the initial Payment. If the
final rules provide for specific spectrum set asid.s for qualified
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.pplic.nt., th.n roy.lti•• would provide maxiaua opportunity for
qualifi.d entiti•• by reclucinq the co.t of .ntry and the b••t deal
PO••ibl. for the trea.ury.

Defaul~ ('71) should not plac. the ca.ai••ion in the po.ition of
bec01ling a bill coll.ctor. It .hould be .ufficient for the UiOunt
unpaid, with intere.t accruing, to be a lien on the license, to be
paid when the lic.n•• is either r.newed or tran.ferred.

Th. J:ligibili~y crit:eria ('77) should b. for the purpo••• of
establishing a maxialUl, •• g. not JaOr. than a n.t worth of $6.0
million and earning. of not aor. than $2.0 million, so that large
operators will be .xcluded froa the qu.lifying class.

Miniaua financial requi~nt••hould be d.t.rained on a .ervice by
••rvice basi.. And, .v.n th.n, account au.t be taken of the fact
that a compact mark.t of 100,000 popul.tion may b. capabl. of being
_rveel by on. c.ll, .nd r.quir. • relativ.ly ...11 1IWe.taent,
cOllPared to a market with million. covering a larq. geoqraphic
area.

Tax certificat.. ("0) should not be u••d for tho•••elling their
licen.e. The ti.. qualifying .ntitie. need help i. at the
beginning of th.ir activiti•• , not .t the .nd. What the ...11
bu.in••• applicant n••d. i. in.tallm.nt paya.nt. and royalty type
of a••istance at ~ beginninq.

However, tax certificat.. would be invaluable in .ncouraging
licen.e exchang.. aaong 1ic.n.... who wi.h to rationalize th.ir
portfolio. in r ••pon•• to a ch.nqinq mark.tplace. Th. Commi••ion
.hould establi.h procedure. for the i ••uanc. of tax certificates in
the ca•• of .xchang. of like kind lic.n••••

UIljuat enric+went :rra. auctiCIIUI ("3-"') ha. been an i ••u. in the
cellular lotteri.. becau.. of the Ca.ai••ion'. rul.. which
peraitt.d the .al. of • con.truction p8J:11it or lican•• without
taking any .tep. to build or OPerat. the mark.t. .ather than
involve the Co_i••ion in the qu.pir. of d.t.raining market valu.,
the b.tt.r .pproach i. to pro1'1i))it tr.n.f.rs for • three year
period aft.r the award of a licen... In the•• circum.tanc•• ,
forbidden transfers would cause the licen•• to cancel automatically
('88) •

Where there are mu1tip1. 1ic.n••• in ...rk.t, partiCUlarly in the
ca.e of PeS, the f.ar of ••rvice not beinCJ provided to the public
(*84) is unfounded, because the .ervice will be provided by the
coapetitor.. Th. handful of c.... in which this would be an i ••u.
doe. not warrant the co_i••ion .t.pping into the valuation
quagmire.

Unju.~ enricbaent fna l~urie. ("') involve. the co_i••ion in
valuation que.tion. much aore cOllplic.ted than in the ca•• of
auctions. At lea.t in auction., th.r. will be • record of pric••
paid for other spectrum in the .... market. None of this data will



be available in the ca.e ot 10i:t8rie.. fte coaai••ion will be able
i:o i.pl_eni: t:be lnt.eni: of eoft9Z'eH jU8i: a. effectively with a
three year tran.fer re.trici:ion without .i:eppinq into the valuation
quagaire.

The cc.ai••ion has already enaci:ed ~onwnoe Jt.equir~t. ('90)
tor .o.t .ervice.. They appear to work rea.onably well. The
existinq fraaework .hould be .aintained.

C011U11ion ("3) i. 1I08t likely &aOftfJ t:be laZ09..t tira8. There i.
already a .u.picion &SOng the 9...ral public thai: the.e large tirms
will divide up the country by intoEWal aqre_nt and bid tor major
markets accordinqly. At the .... ti.., collu.ion is ea.y to allege
and hard to prove. OVerall, it i. another quagmire that the
cOIDIlis.ion should avoid. Mo.t effeci:ive would be to obtain a
co..it.ent fro. the Justice Deparc.ent that it will establish a
ta.k force to .onitor the auction re.ult. and prosecute violators
under existing law.

Appliaation proo...iDg requir•••nt:II ('95-'101, '121) need not
change tro. pre.eni: procedure.. A .hort form to determine legal
qualifications to be reviewed prior to the auction already exists
for services such a. cellular and IVDS. A lonq form, the
application currently in use, .hould be sub.itted prior to the
auction, but reviewed only after 'the applicant i. a .ucces.ful
bidder. Thi. will a••ure that only .eriou. bidder. apply, and
reduce the pre-auction proce••inq ti.e required by the commis.ion.
Short torm application. should be .ubject to the letter perfect
standard, and lonq form applications .ubject to the standards
already in place for each service.

In determininq 4ep08it. ud ot:IMar ~iZ'••_t8 tor 81'lt:ariDg bids
('1.02-'1.09, '1.2_) the Co_i••ion'. 90&1 .hould be .i.plicity. Any
proce•• which require. a .eparate depo.it ..ount for each segment
of .pectrtDl for each .arket create. a paperwork loqjam and multiple
opportunities for error.

The mo.t .traiqhtforvard approach i. i:o require all bidder. to
deliver a ca.hier. check tor a .int.Da of $100,000 to the auction
for entry to the area re.erved for bidder. to open hi. auction
account. At the clo.e ot each biddiftCJ ....ion tor each licen.e, it
the amount in the winner. accouni: i. no~ .ufficient to cover 20t ot
the winning bid, then the winner ..ke. an additional depo.it. If
the winning bidder tails to cover the a.aunt required, the license
is immediately re-auctioned.

The winner has thirty day. atter the close ot the auction to pay
the re••ininq 80t. Pailure to do 80 act. a. a torfeit of the
depo.it. The .econd hiqhe.t bidder i • .,iven the opportunity to
purchase the market at the winning bid price. If the second
highest bidder fails to purcha.e at the winninq bid price, the
license is scheduled for re-auction in thirty days.
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Thi. procaclure has the virtue of .iJlplicit:y. The rule. are ea.ily
uncIer.t:004. The .axiJIWI delay in t:ho8e ca.e. where the 80' i. not
paid i. .irty day••

In the event that a vinniDJ biMer i. found t:o be ineliqible,
unqualified or lIDIII»la t:o pay the ~ininq 80' ('113), the market
.hould b. ra-auctionad a. indicated above. The market .hould be
OPen tor bidding by all applicant. who were eliqible for the tir.t
auction, whether or not they actually participated. The
ca-i••ion'. objective i. to have a. many qualitied bidder. as
po••ible at each auction ••••ion.

sp.citic service.

PeS aDd 4eIIignatacl antiti_ ('121). It the ccmai••ion is goinq to
.et a.ide two SP8ctruJl blocks tor de.iCJnatecl entitie., then the use
of royalty payJlent. a. the exclu.ive _thocl ot payaent would be
appropriate tor the rea.on. previou.ly .et torth. It the
C01IlIlis.ion doe. not approve royalty payment., then installment
payments would be appropriate.

When bidding tor non .et a.ide .P8ctruJl, de.iqnated entities .hould
be able to make paYJl8nt usinq the inat:all.ent payaant.. Thi. is
particularly iBPOrtant in encouraginq ...11 bu.ine.. to provide
.ervice in ...ller market:. where the major operator. would
otherwise b. warehou.ing spect:rum while they build the ..j or
markets.

Con.ortia should be accorded de.ivnatad entity .tatu. only when a
majority at the ownership and control i. in the hands ot designated
entities.

PCB .arrOWband ('122) licen.e••hould be open to all applicants,
and designated entities should be entit:l.d to use installment
payments.

Tb.a dateraiDation that IVD8 1IbcNl4 ... .uject to aucrt:ion rul_
naeda to _ ~i"Z*l ('143). .ince IVD8 va. authorized, the
indu.try has bequn t:o aove in a clitterent direction tro. that
originally cont-.plated. The buaina.. plan. ot a nuaber ot IVDS
service provider. cont.-plate -tr..- acce.. to the IVDS syste. tor
any custo.er who own. an appropriat:e box. There would be no charqe
to the custo.er tor connection to the .y.t:ea or for sy.tem time
used.

The co.ts vould IN .aid J!)y 'the vendor. ot 900d. and .ervic••
ottered t:o cu.t01l8n via IVDB. In this 1'8tIP8ct, IVDS look. much
more like broadca.t televi.ion, which i. paid tor by the vendors of
good. and .ervice., than like, tor exuaple, cellular telephone
service, where the cu.toaer pay. tor connection tim••

,
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Because no IVDe sy.tea. are yet in ..rvice, the deqree to which
this trend in the IVDS indu.try ~.. the priaary operational
reality i. a. yet URlaaown. If, in tact, IVDS i. offered a. a no
connection charqe aftd no ti.e ethaJ:ge aenice, then the ccmai••ion
i ...nclated uncler t:he rule. a.tUli.... by Convre•• to award IVDS
.pectrua by lot.tery and not. by auc::t.ion. Tbi. c~ent.ator reque.t.a
reply cc.aent.. frOll proapective IVD8 ..rvice providers on their
propo.ed operat.ional plana, .0 that the co.ai••ion can have the
tact. available upon which to ba.e a conclusion on the priaary u••
ot the IVDS .pectrua.

~ pzwterenae8 (.1....), whare th.-. are only two liceft8e. per
aarket., are .ore difficult than Pea where there are .ult.iple
license. per ..rket.. The application. filed for the tir.t. nine
aarket.., at. $1,400 per application, indicat.e that. t.here i ••trong
int.ere.t trom ••all bu.ine•• applicant... With a relat.ively low
entry cost (compared to PCS), IVDS ia a natural tor small business.

In view of the f0J:'890in9, in the event. that. IVDS i. awarded by
auct.ion, the Cc.ai••ion .hould .et a.ide one ot the two available
licen... in each aarket for qualified ent.ity applicants, and such
applicants should, at a minimWl, be peraitted the installment
.ethod of payment.

It t.he COJIDlission really want.. to encourage qualified entity
participation in IYDS, it .hould adapt the down payaent. plus 5'
royalty .ethod ot paYment previou.ly di.cu••ed. All bidding tor
one license in each market would be tor the aJlOUnt of the down
payment. Thi. approach give...xt.ua opportunity for qualitied
entities to participate in IVDS. Thank you.

1735 Shasta Ave.
San Jose, Ca. 95128


